76-1

1ter ¢ 7o
LOCAL GGVERNGE!T EMPLOYEE-MANAGEMINT RELATIGNS BOARD

GEGLRAL SALES DRIVDRA, DULIVERY
SRIVERS and HILPLRS, TCAUMSTERS
LOCAL MO, 14 of the IUTERHATIOUAL
BROTHCGAKOOD OF TEAMSTERS,
CHAUPFDURS, WARLHOUSEMEN and
HELPERS O AMERICA,

Case NO. Al-045337

Appellant,
vs,
CITY OF LAS VEGAS,
Respondent,
and
LAS VZGAS CITY EMPLOYELS
PROTECTIVE AND BENEFIT
ASSOCIATION, INC..

Intervenor.

Tt et Bt Bl Bl St S St St St Tl St e Nt Nt S B st e s el e 't

DECISTION

Fursuant to Mevada's Open Meeting Law, we deliberatked to a
decision on this case in an open meeting held January 12, 197%.
This written decision is prepared in conformity with the
provisions of the Administrative Procedures Aot which requires

that our final decision include findings of fact and conclusions

of law separately stated.

In January of 1977, the appellant Teamsters Local sought
recognition from the respondent City of Las Vegas to represent,
for thé& purposes of collective bargaining, a unit composed of
certain blue collar workers gmployed by theféity.

The unit which the Teamsters sought to represant
constitutes & portion of the hargaining unit which the City
e-tablished in 1970 and which is currently represented by the

intervenor, Las Vegas City Emplovees Protective and Benefit

Association, Inc.



ATERT AR abtpmet by the Cite lo arranae an election ATO I,
tge parties concerned, the City denied the Teamsters' request for
récognitxon setting forth three defects in the documentation which
had been submitted pursuant to NRS 288.160(1) and (2).

On January 25, 1977, the Teamsters resubmitted their request
for recognition. The City again denizd recognition for three

reasons:

(1} the classifications submitted by the
Teamsters did not constitute an appropriate
unit for negotiating purposes;

{2} the City Employees' Association is
currently recognized as the exclusive
bargaining agent for the classifications
the Teamsters wished to represent; and

{3) the City would insist on a secret
ballot election te protect the rights and
privileges of all cmplayees.

Pursuant to the provisions of HRS 288.160(4), this appeal

followed.

Under NRS 288.160(3}, there are four grounds upon which a
local qavernment'employer may withdraw the recognition it has
previously granted to a local government cmployee organization.l

No testimony or evidence was presented in this case to

indicate that any of the provisions of HRS 288.160(3) have been

violated by the City Employees' Association. In fact, the record

1. NRS 288.160(3) precvides:

A local government employer may withdraw recognition
from an employee organization which:

(a) * Pails to present a copy of any change in its
constitution or bylaws, if any, or to give notice of
any change in the roster of its officers, if any,
and representatives;

(b) Disavows its pledge not to strile against the
local government employer under any circumstances;

(e} Ceases to be supported by a2 majority cof the
local government employees in tine bargaining unit
for which it was recognized; or

{d) Fails to negotiate in good faith with the local

government employer.



indicates that the City Bn~loyees' Association is very maliculous
in prcseptinq changes in L1to constitution, bylaws, officers and
represenﬁatives, that tho City Employvees' Association has not
vialated its no strike pledye, that the City Lmployees'
Association continues to bu supportea by a majority of uhe
employees in the bargaining unit for which it was initcially
recognized in 1970, and, that the Association and the City have
just concluded a three year contract with ne allegation by the
City that the A§sociation fuiled to negotiate that agreement in
good faith. .
All members of the Board agree that in the absence of a :
basis under NRS 288.160(3) for withdrawing recognition, the City
cannot withdraw all or a portion of the City Employees'
Association’'s recognition so another employee organization may be
recognized as the exclusive bargaining agent for those employees.
In light of this conclusion, we verbally ruled, during the second
day of hearing on this case, that the City's action in denyang
recognition was not improper. Under the provisions of NRS Chapter,
288 the City had no other recourse. .
The guestion which next arises is whether we should either:
withdraw a portion of the City Employees’ Association's recognition
and establish a bargaining unit to be represented by the Teamsters
Local, or, whether we should order anm election on the question of :

i
representation within a new bargaining unit carved out of the

current unit.
| It is here our opinions diverge. Vice Chairman Gojack,
in his dissent, believes that an election in this instance 1s
warranted. We do not agree.
The provisions of NRS 288.160 and NRS5 288.170 provide
cxpeditious procedurcs for the recognition of an employee
organization. At or immediately after a request for recognition,

the employer establishes, pursuant to NRS 288.170, one or more



barss tning units, I the ecmployce organizalion can comply witl
the: provisions of NRS 288.160{1} and {2}, that organization is
recoeynized as Ehe exclusive bargaining agent for the employces
in the bargaining unit without the necessity and expense of an
election. There are only four grounds in the enactment which
constitute a basis for the withdrawal of that recognition., They
have been set forth previously.

The refusal to recognize an employee organization can be
appealed to us pursuant to NRS 288.160(4). That provisgion permit;
us to order an election if we in good faith doubt whether an ‘
employee organization is supported by a majority of the local
government employees in & particular bargaining unit.

Throughout the history of NRS Chapter 288, Boards have }
held that the interests of both local government employers and

local government employees arc best served by establishing large

— ————— e

bargaining units of employees rather than a proliferation of

smaller units. In the Matter of Local 731 of I.A.F.F. and the

City of Reno for determination of Bargaining Unit, Item 34,

decision rendered March 6, 1872; and, In the Matter of the

American Federation of State, County and Municipal Employees, et

al., v. City of Las Vegas, et al., Item §9, decision rendered

July 31, l972.

The Board faced a substantially similar situation to that

raised in the instant case in Item #9, supra. In that instance,
the AFSCME attempted to carve cut a unit of blue collar workers .
from the unit.represented by the City Employees Association. 1In
denying the reyuest for relief, the Board stated at page 2:

The Board in good faith believes that the CEA
represnnts a majority of the employees in the
non-un) formed employee negotiating unit at the
present time. In labor relations within the
public sector, particularly where a ne-strike
clause prevails, large units more effectively
serve the interests of the employees and
therefore, clear and convincing evidence is
necessary to persuade the Board to “carve out”
snaller units from a large unit.
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Thue apoeltant he - failed o present clear and convinging
evidence that would persuade us that the best interests of the
local govefnment employees here involved would be served by
carving out a blue collar unit from the current bargaining unit
composed of the non-uniformed employees of the City. Al though
there may or may not be a community of interest among the blue
collar workers, there is a greater and overriding community of
interest among all the non-uniformed employees of the City.

NES 2B8,160(4) permits us to order an election if we in
good faith doubt whetner any employee organization is supported by
a2 majority of the local goverament employees in a particular
bargaining unit. Since we have not been persuaded to divide the
current non-uniformed bargaining unit into twe separate units, we

- must make our determination under NRS 2B8.160(4) based upon the
current single unit for non-uniformed employees. No evidence
was presented to indicate, and in fact the parties coﬁcede,ithat
the City Employees’ Association is supported by a majority of the
employees in the non-uniformed bargaining unit. Thus, no good

faith doubt exists in our minds and no election is warranted.

FINDINGS OF FACT :

1. That the appellant, Teamsters Local No. 14, is a local
government employee organization. .

2. That the respondent, City of Las Vegas, 1is$ a local
government employer.

) 3. " That the intervenor, Las Vegas City Employees Protective
and Benefit Association, Inc., is a local go‘ernment enployee
organization.

4. That on or about January 10, 14977, the appellant,
Teamsters Local No. 14, sought reccgnilion from the respondent,
City of Las Vegas, to represent, for the purposes of collective
bargaining, a bargaining unit composed of blue collar workers
vmployed by the respondent City of Las Vegas
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%. That on or about January 21, 1977, the respondent,
ciky of Las ngas, denied the request for recognition by Teansters
Local No. l4 stating three grounds for the denial.

6. That on or about January 25, 1977, the appellant, :
Teamsters Local No. 14, again filed with the respondent, City of ;
Las Vegas, requesting recognition to represent, for the purposes
of collective bargaining, a unit composed of the blue collar
workers employed by the respondent City of Las Vegas.

7. That.on or about February 3, 1977, the respondent,
City of Las Vegas, again refused to recognize the appellant, i
Teamsters Local No. 14, setting forth three grounds for the denial
of recognition. !

8. That on February 11, 1977, this appeal was filed. E

9. That on March 3, 1977, we granted an unopposed motion ;
to intervene as a party respondent filed by the Las Vegas City !
i

Emplcoyees Protective and Benefit Association, Inc. -
I

10. That in 1970, the intervenor, Las Vegas City Employees
Protective and Benefit Asscociation, Inc., was recognized by the

respondent, City of Las Vegas, as the exclusive bargaining agent

- — iy o .

for a bargaining unit composed of non-uniformed employees of the
respondent.

11. That the testimony and evidence adduced at the hearing
on this matter disclose that the intervenor, Las Vegas City i

Employees Protective and Benefit Association, Inc., is supported

by a majority of the employees in the bargaining unit for which

it was initially recognized in 1970. i

CONCLUSIONS OF LAW

i
1. That pursuant to the provisions of NRS Chapter 288, the
Local Government Employee-Management [Relations Board possesses

original jurisdiction over the partids and subject matter of this:
}
]

complaint. :
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2. That the copellant, Teamsters Local No, 14, is a local
government cmployee organization within the term as defined in
NRS 288.040.

3. That the respondent, City of Las Vegas, is a local
government employer within the term as defined in NRS 288.060.

4. That the intervenor, Las Vegas City Employees

Protective and Benefit Association, Inc., is a local government
employee organization within the term as defined in WRS 288.040.
5. That the intervenor, Las Vegas City Employees
Protective and Benefit Association, Inc., has not violated any of
the provisions of NRS 288.160(3). i
6. fThat the respondent, City of Las Vegas, acted properlyi

1

when it refused to withdraw a portion of the recognition it had

previously granted to the interveror, Las Vegas Crty Employees
Protective and Benefit Association, Inc.

7. fThat although there may or may not be & community of
interest among the blue coliar workers of the City of Las Vegas,
there i& a greater and overriding community of interest among all
the non-uniformed employees of the City.

8. That there is no clear and convircing evidence which

) e e o= ¢ om o Ebe o Am

would warrant the Board carving out of the current non~-uniformed
bargaining unit a smaller unit composed of blue collar workers
employed by the respondent City of Las Vegas.

9. That the Board in good faith believes that the

e e e & & o —

intervenor, Las Vegas City Employees Protective and Benefit
Association, Inc., is supported by a majority of the employees
in ;ke non-uniformed Sargaining unit established by thefcity of
Las Vegas in 1970.

10, That no election pursuant to NRS 238.150(4) is

warranted in this particular case.

1
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The appeal is dismissed. Each party shall bear its own

costs and attorneys' fees.

Dated this _gep day of March . 1978,

) ey, Fr s

Dorothy %&%ﬁnberg. Bpard Chairman
—d
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Carole Vilardo, Board Member
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- CITY OF LAS VEGAS,

LOCAL GOVERNNEMNT EMPLOYEE~MANAGEMENT RELATIONS BOARD

DRIVZRS and HELPERS, TEAMSTERS
LOCAL WO, 14 of the INTLDRNATIONAL
BROTHERHONOD OF TEAMSTERS,
CIIAUFFEURS, WAREHOUSEMEM and
YELPERS OF AMERICA,

Case No. Al-045307

Appellant,
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ASSOCIATION, INC.,
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DISSFENTIMNMG OPINION

The undersigned respectfully dissents from the Majority
Coinion and Decision in this case. The Appellant has proved
conclusively that there is a clear "community of interest" among
the employees seeking recognition from the City aof Las Vegas for
a unit appropriate for purposes of collective bargaining. In foug
previous cases, none of which had the compelling evidence for a
separate bargaining unit that prevails in this case, the LAM.R.B,
qranted a new and separate bargaining unit. The Majority
Decision in this ease now raises a question as to whether any
group, under any circumstances howaver justified, can secure a
separate bargaining unit., Hence the Majority Decision represents
a dangerous precedent, and opens the door for such evil practices
as “company unionism" among local government employee organiza-
tions.

At the very least, this Doard should have found that the
unit which the Appellant Union sought to represent did constitute
an appropriate collrctive bargaining unit and a secret ballot
election should have been ordered for the employess in that unit
to deternmina their choice of bargaining agent.

-1-




There is overwhelming precedent by this doard to carve

out & separate bargaining unit, from a larger unit, where

7

bemployees desire it and there is a clearly defined "community

i
!of interest“ in the group sesking suéh separation. On October 28,

I1977, the present Board Chairman andlthe undersigned ruled that the
nCaotains and Lieutenants employed by,tha Las Vegas Metropolitan
.Pol;ce Department were to be taken out of the bargaining unit

represented by the Las Vegas Police Protective Association Metro,

;Inc. On August 19, 1975, the present Board Chairman and the
Iundersiqned joined in a unanimous decision involving Clark County
and Local 1908, International Association of Fire® ighters in which
?we established a separate bazqaining unit for a few battalion
ichiefs. In this decision, the Board specifically stated "that the
gbattalion chiefs possess the reguisite community of interest to
.warrant their constituting a separate bargaining unit." on
December 16, 1974, ths undersigned participated in a decision
ordering the City of Las Vegas, in a case brought by the
Interrational Association of Firefighters, Local 1285, to
vreco;nize a separate bargaining unit for Battalion Chiefs,
?Technical Services Division Chief and the Battalion Chief acting
ras Drillmaster. On March 6, 1972, in & case involiving the City
jof Reno and Local 731, Internatisnal Assoclation of Firefighters,
‘the Boaxd ordered that two bargainin units be recognized for
collective bargaining. One made up of non~supervisory omployeas
such as line firefighters, and thd other made up of supervisory
warsonnal, lieuterants through ba&talian chiefs and other
supervisors.

In each of these four precedent cases, the critéeria used
=by the Doard to justify establisning a separate bargaining unit
galso prevailed in this current cese in which I dissent, Moreover,
each of the four precedent cases involved a mere handful of

.ewployees, and wrile there is no justification in failing to applv

-2
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a principle simply because o group is small ancther factor must
always be considered. Taat factor is whether ox not granting
another bargaining unit leads to proliferation of units. The
Appellant in this case represents a group substantially lazger
than all of the employees in the four precedent cases, oX over
half of all employees in the current city employee bargaining
unit. In no way can granting bargaining rights to such a large
group lead to the proliferation of bargaining units, The City of
Las Vegas, as evidenced by their representatives at this and
other hearings before this Board, has extremely competent and
professional people handling its collective bargaining. = It would
not create a burden on tha City to deal with tweo large groups,

rather than one, representing its employees.

PeOMMUNITY OF INTEREST" WELL DEFINED BY APPELLANT

NRS 288.170 Determination of bargaining units, is

specific and provides:

®}, Each local government employexr which nas
recognized one or more employee organizations
shall determine, after consultation with such
recognized organization or organizations, which
group or groups of its employees constitute an
appropriate unit or units for negotiating pur-
pvoses, ‘The orimary criterion for such determin~

ation shall be community of interest among the
employees concerned.”

For almost 20 years from the late *30's into the '50's, the

" undersigned participated in hundreds of hearings by the National

Labor Relations Board which involved determination of bargaining
units. The NLRB defines "ccommunity of interest"” as follows:

*nuzlifications, training and skills, job
functions, methods of wages or pay schecdule,
kours of work, fringe benefits, supervision,
frequency of contact with other employees,
integration with work functions of other
emplovyees, and interchange with other
emplovees.”

Most MLRE cases involved a dispute as to whether certain
employees, considered supervisory by management, were Lo be

g T
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included in a larger barquining unit. If the City of Las Vegas
employees were being organized for the Iirst time, and jurisdic-
tion came under the NLRB, under no circumstances could one union
win_thé wide bargaining unit of all city employees now enjoyed
by the Intervenor. Under no circumstances would the NLRB
consider the City's "white-collar" staff, stenos, technicians,
ete,, to have a community of interes:t with the "blue~collar®
workers, manual and generally ocut-door enployees. Had the
undersigned organized a wide group such as all City of Las Vegas
emplovees, he would have placed them into two different local
unions and filed two different petitions for bargaining certifi-
cation with the NLRB. Apart from !LRD policy, which would
require at least two different bargaining units for City
employesas, it would be in the bestew interests of both groups

to be in separate organizations. Likewise, most managements
would prefer to have these groups in at least two separate
bargaining units, because their working conditions, skills, and

job classifications are so diverse.

HLRB policy and definition of "community of interest®
15 cited because it is better defined than our MRS provision
which merely statas that "the primary criterion for such
detormination shall be community of interest among the emplovees
concerned.” Yt is clear fron the NLRB definition of “"community
of interest" that the blue-collar workers represented by
Appellant do not belong in the same bargaining unit with the
City's white-collar workers. Yext door in California the public
workers law which governs sciool employees has been in the throes
aif establishing appropriate units “or purposes of collective
bargaining. There the Board looks for "distinguishing character-
isties™ and calls for a "separate and distinet community of
interest."” As with the NLR3A, the blus-collar workers represented
by Appellant would have rno problen winning sewarate bargaining

-
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rights 1f they came within jurisdiction of the California State
Board.

Appellant showed that blua~collar workers in Las Vegas
wore uniforms provided by the City. White-collar workers did not.
Hours of work were different for blus-collar workers than for
whita~collar staff,. Supervision for blus-collar workers were nevey
the same supervisors as for white-cgollar staff. ‘There 1s no wozrk
contact betwean blue-~collar employees and white-collar staff,
there is no integration of work function between blue-collar
workers and white~collar staff. There is no Interchange between
.blue-collar wnrkers and white-collar etaff. The place of work, th?
geography, is different between blue=-collar workers and white-
gollar staff; most of the latter being situated in City Hall. The
type of work done by blue-éollar workers is mostly manual labor,
;whlle no manuval labor is performed by the white-~collaxr staff whose
'wo:k is mostly mantal and operation of office machinas. The job
| hazards between blue-collar workers and white-collar staff are
Fvastly different. Accident riska for laborers on the street or
tin the parks, for alectricians or carpenters, and virtually all
bluew-collar workers, are infinitelv greater than for secretaries,
clerks, telephone operators, and all other white-collar classifi-
fcations. The tools and squipment used on the job are also greatly

‘gif€arent, such as the heavy duty truck used by a blue-collar

worker as compared to a typewriter used by a secretary. Lunch

1houra are different, with white-collar workars having one hour
?off and blue=-collar workers limited to one-half hour or less for
'lunch. White~collar workers nave pleasant facilities for coffee
:hreaks, hut blue-collar workers nust take theirs on the job, in
ithe streets, oh a piece of egquipment, out in the weather. Most
Ehluewcellar workers are on energency call subiect to work at any
Ehour in event of emergency; while no one need call in a clerk for

:some paper work at midnight., The job functions of all the

| -s-
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classifications in tne City defined “blue-collar” group have na
relationship whatsoever with the white-collar staff. Likewise,
the job classifications of the entire white-collar staff have no
relationship whatsoever with the job functions of the blue—c&llar
group. For sake of brevity, examine those three classifications
in tha blue~collar aroup which include the largest number of
employees, These include the classifications of Maintenance
Laborer, Custodian, and Grounds Vorker. MNow examine the three
classifications in the white-collar staff group which include the
largest number of emplovees. These incl@ude Intermediate Clerk,
Senior Clerk, and E£r. Engineering Asst, Any layman with cammon
sense can tell that there is no community of interest regarding

" “gqualifications, training and skills, or job functions" batweén
Maintenance Laborer, Custodian, and Grounds Worker on the one
hund, and Intermediate Clerk, Senior Clerk, and Sr. Engineering
Asst,, on the other hand.

Pallurg to grant Appellant's regquest for separate
bargaining rights for the blue-collar group leaves the Automotive
Rody Mecahnics, Automotive Mechanics and Auto. Parts Clerks in
the same bargaining unit with the farage Foreman. The Cemetery
Foreman is in the same bargaining unit with the laborers he
supervises, The Custodial Foremen are in the same bargaining with
tiite Custodians they supervise. The Traffic Maintenance Foreman
is in the same baraaining unit with the dozen Traffic Maintenance
. Workers he supervises, And so on. This is not community of
T interest. This has tihe seeds of company unionism. For when the
foremar balongs to the same union, and is in the same bargaining
unit, as the emplovee over whom he has the right to fire, promote
. or demote, the employer enjoys an undue inflience over the union
; holding collective karginaing rights. ?hereiwas no evidence in
- this case to claim any domination af the Intervenor Union by the

! City of Las Vegaz, and rone is suggested here. However, a
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witness for the Intervenor Union introduced an elaborate chart
! showing where Appellant's union membership was held based on job
classifications. Questioning by the undersigned revealed that
Intervenor's witness was able to compile this chart because he .

was furnished the membership records of the Appellant by the City

of Las Vegas, Had this been an WLRB hearing, such an act would

have created a furor and brought charges of unfair labor practice

against the City. Appellant's membership cards were submitted to

the City as proof for a claimed majority in the unit they sought

to represent. These were confidential records between Appellant

* end the City and should never have been shown to Intervenor. 1In

the private sector, this act would be construed as collusion

- between the City and the Intervenor as an attempt to frustrate

Appellant's effort to win bargaining rights for the blue-collar

group.
The reason for citing this incident is not to be critical

of the City. The undersigned voted with the majority in finding

that the City's action was not improper in denying recognition at

the Appellant's request. The City was willing to agree to a

secret ballot action, and made an attempt to arrange such an

election, which is evidence of its impartiality. One serious

danger in refuzing to grant Appellant’s request for a blue-collar

bargaining unit is that different City officials might in the

- future. abuse the unigue situation enjoyed by having a broad
bargaining unit with foremen and workers in the same union. Such
wide-spread hargaining units as all city employees is almost a
thing of the past. “hen {EENM bargaining units were frequent in
covering all employees in a single unit, in most cases they were
pure and simple "comsvanv unions". & "company union”" meaning a
union dominated, or unduly influenced, by management. Obviocusly,
3 bargaining unit comprised of all employees, including foremen

and the workers under their suvervision, is more prone to

-7
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becoming a company union than any union where the memucrship has

a true community of interest ané anyons with the right to fire,

- ox effectively recommend same, is neither a member nor in the

barqaining unit, [

The majority, in my opinion, is mistaken to overlook tTe
strong distinguishing characteristic of community of interest as
sholgh by the fact that City employees in the blue-collar grnup!all
wear uniforms, while the white-collar staff does not. Any .
argument that the white-collar staff need not wear uniforms

because of their cleaner working areas and conditions is not

- compelling. While it is true that the blue-collar group® needs

uaniforms because of the hature of their work, this fact re-
inforces their separateness from the white-collar staff and

emphasizes that they hold a community of interest not shared

_ with the white-collar staff. However, if the white collar group

really had a community of interest with the blue-collar workers
the city could casily furnish them uniforms even though most of
them work at desks. Employees in many banks and savings
institutions are provided uniforms, and this certainly helps

give such employees a greiter community of interest.

UNI? DETPERMINATION POLICY IN OTHER STATES

A careful examination of state policy regulations for
public sector labor relations fails to show any state that would
fzil to grant Appellant's request for a blue-collar bargaining

unit in this case. Some examples:

Alaska: Commurity of interest, history, desires, largest
reasanable tunit, and avoidance of unnecessary

fragmentation.

bPelaware: DBoard determines, considers duties, skills,
working conditions, history of bargaining,
extent of organization and desires of employees,

Hawali: 8 state-wide units mandated (Non-supervisory blue-

collar, supervisery blue-collar, non-supervisory
wiite~collar, supervisory white-collar}.

-8
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Illinois: Community of interest, promotion af statewide
urits, and general separation of professionals
and non-professicnals.

Misgsouri: Any plant, installation, craft or fanction of
4 public body with clear community of interest.

Montana: Community of irterest, wages, hours, firinge
benefits, historvy, common factrnrs, fdesires of

employees.

Nebraska: Units less than departmental size shall not
be apvropriates.

New Mexico: Efficiency, community of interest, employer
and employee desires; usually most approprlate
unit is to include all employees ¢f an agency

or location; managers, guards, supervisors
excluded. Professional and non-professional

separation.

Oregon: Community of interest, wages and working conditions,
history of bargaining and employvees' desires; need
not be most appropriate. Confidential employees
and supervisors excluded.

Rhode Island: Crafts shall be in separate unit when
majority of craft so vote.

Washington: Criteria to he considered include duties,
skills, working corditions, history of bargaining,

extent of organization, desires of employees...execu-
tive managers, confidential employees, and supervisors

excluded.

All other states providing for unit determination by
statute generally follow one ox more of the above listed examples
Mpst prevalent restriction is the exclusion of supervisory
employees; and accordingly in most states the prasent City of
Lbs'Ygéas bargaining unit would be struck down. There is nothing
in any other state's statute that would define "community of
interest’ to lock into the same bargaining unif the blue-collar

workers and the white-collar staff.

PROFESSINYAL STUDY QUTLINES CRITERIA FOR UNIT DETERMINATION

In 1973 Prentic-Hall published a study on collective
bargaining problems and answers for the public sector. This
study reported the following concerning criteria for unit

determination:




10
1
12
13
14
5
16
17
is
19
20
21
22
23
24

"In those states :in which there are laws regulating
public employment bargaining, eriteria are usually
included 1in the lazw for unit determination. The
most common are & clear and identifiable community
of interest among the employees concerned; the
effect of the unit on the efficiency of operations:
the history, if anv, of employee representation;
the exclusion of supervisory and managerial
employees from the same unit with nensupervisory
employees; the inclusion of non professional
cnployees with professional only if a majority of
the professional employees vote foxr inclusion in
such unit.” ‘

In defining community of interes] the study declares:

"Community of interest is aften construed to mean
whatever partisans want it to mean. Howaver, on

an objective basis, it can bast be described as

a mutuality of interest. In deciding whether the
reggisite mutuality exists, you must look at such
factors as whether employees share common duties,
skills, working conditions, supervision, location
and labor palicies.

“Thase measures of ¢ommunity of interest are guide-
lines onlv. 1In &a rulti-tiered federal, state or
city bureaucracy it is obvious all factors cannot
and should not carry equal weight. The relative
importance of each will vary from situation to
situation, That's why most labor laws do not
establish units -~ just criteria.”

This study also makes an observation on uanit determinatian

as it affects efficient operation, declaring:

YOne unit? ~ The most efficient number of units
may well be just one unit for all employees in

2 political subdivision. This would make for
consistent terms and conditions of employment

and would be the easiest Lo administer. But
there are pitfalls. One is that a unit structure
that totally ignordés emplovee wishes 1s not
‘compatible with tranquil labor relations or the
basic¢ philosophy of collective bargaining....

*Labor boards miist balance the employer's

legitimate intecest in efficiency against a
general policy favoring the right of public
employees to the fullest freedom possible in
exercising the rights of self-organization.”

In California, where school districts and a variety of

unions have b=en pressing cases on unit determination, the

"

I
¢
1

" years bargained for most erployees, and instead approved multiple |

" Sweetwater (Chula Vista) decision has become the standard. The

‘california Roard ignored the fact that one union, CSEA, had for

-10-
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units. Out of 672 classified employees the Board established one
unit of about 200 emplovees made up of white-collar staff.
Basing this decision on what it considered a separate and
distinct community of interest, the Board reascned: "The
functions of the office-technical and business service employees
are generally to perform clerical and recordkeeping work rather
than physical labor." The Deard concluded, "The unique character
istivs of the office, technical and business services employees
relating to work function, educational regquirements, compensation,
work hours and supervision combine to establish that a separate
nffice-technical and business services unit is appropriate." Tha
Board than put the bluewcollar classified employees into other
bargaining unitg. All subseguent cases in California have
followed the Sweetwater rdecision. 1In short, the Califorxnia Board
is not frozen into the one~unit or anti-multiple-unit concept.
Basically, the one-uynit conceot, or refusal to give consideration
to separate and distinct cormunity of interest facteors, is a pro-
management and anti-employee stance.

For example, *the Manager of Employee Relations in one of
the largest California cities writes:

"From a management viewpoint, Sweetwater hurt

nost big districts, For example, we have a

trades unit, white collar, blue ceollar, and

. teachers, and I'm fighting like hell against
an adult education unit.

"Howaver, therc is a huge difference between

a proliferation of five units compared to two
units. The needs and wisheos of an emplovee
group mast be corsidered or sound relation-
siiips and a good employer-enployee relations
program becomes norn-existent. The efficient
operations of an agency has got to be compro-
nised with emvloyse groups who fael their needs
arz not being addressed. Doth sides can
accommodate to a win-win situation.™

tt is clear from the record in California that had our
Appellant’s case been heard in that state a separate bargaining

unit would nave been granted. Fost California districts would be

N
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pleased to have only two bargaining units. For a city the :ize
of Las Vegas, with its extremely competent labor relations : taff,
two bargaining units would not cause a xipple in its efficient
administration. Proliferation and fragmentation of bargaining
units in cities means considerably more than two units. New York
city has 200 separate bargaining units, some wich as few as two
employees. Detroit has 78 bargaining units. Even Los Angeles
County with its 50 bargaining units is an example of prolifer-
ation and fragmentation. But under no circumstances can two, and
even three or four, bargainipg units in the City of Las Vegas be
termed proliferation. To Boards and management and labor
bargaining specialists in other states, the notion thah a city thﬁ
size of Las Vegas, with z2lmost 800 city employees, can hang anto-’
one bargaining unit would be considered amazing if not incredible.

While of course decisions and policies in other states,
ag wall as NLRB decisions and policies are not binding in Nevada,
they can be helpful guidelines in areas such as unit determinatior
where we have had relatively little experience. In the Sweetwatex
decision, the California Board noteéd that in Fire Fightersa v. the
City of vallejo the California Supreme Court held that cognizance
should be taken of Natioral Labor Relations Board decisions in
interpretation of language of California statute sections which
are similar gr-identical to the Labor Management Relations Act.
Also in Sweetwater, rChairman Alleyne of the California Board
pointed out several court cases, which he said, considered .
together, compel the follewing cenclusion: “When the California
state labor legislation is identical to the MNational Labor
Relations Act, federal decisional law on the subject is in
substance and effect the law in California.”

When three reasonable Board members as sat on this case
cannot aqgree on the meaning of the pertinent sections of the

Wevada statutes it becomes prudent and helpful to look elsewhere
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* for definitions and clarifications. The undersiqned, who is alsc

a member of the American Rrbitration hssociation, checked with

hnandling public sector collective bargaining matters in neigh-
boring states, as well as reporting services and libraries, to
cdraft a meaningful minority report in this case. WNothing in thesel
contacts or research gave any support to denying Apoellant's

request for a separate bargaining unit for the blue~collar warkers

of the City of Las Vegas.

The only reference found that would support the present
bargaining unit for the City of Las Vegas is in a 62-page booklet
on federal "Fundamental Labor Legislation.” Chapter IT, Article
§, on Collective Agreement provides:

"A collective agreement will be signed by a

factory, works or local branch trade union

committee on behalf of the factory workers

and office employess, with the administration

of the pertinent enterprise or organization.

"The terms of the collective agreement cover

all the factory workers and office employees

of the given enterprise or organization,

irrespective of whether they are trade union

mambers 2r not,"
The term "factory workers" appears in this document scores of

T
times throughout 62 pages, but never alone. The tarm always used
ig "factory workers and office employees", Thus, in every factory
and every enterprise, there is but one bargaining unit. The blue-
collar workers are alwavs in the same unit with white-collar
enployees. Obviously this makes collective bargaining and
2stablishment of laber conditions and policies extremely efficient
and easy for management, It alsa nelps make for the largest
“company union” in the wor%d. This ideal of one bargaining unit
iﬁéggggrprise i1s sat forth;in the 'undamental Labour Legislation
of the USSR and The Union ﬁepublics. 0I course no one in Las Vega

is interested in sueh a2 model of single unit representation for

2ollective bargaining. It is cited here only ¢ show that one-

-13~
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unit representation can be used for political purposes not to the

benefit of either blue-cellar workers or whitz-collar or office

employees.
CONCLUSION

hile not as detailed or explicit as in most states, our
NRS on Determination of Bargaining Units does provide that: "The
primary criterion for such determination shall be community of
interest among the employeas concerned.” The white-collar staff
here is only remotely concerned with whether the blue-collar
workers are in or out of their bargaining unit. There was not
one shred of evidence from a clerk, secrstary, engineer or any
other white-collar staff member to show that the blue-collar
workers should remain in their bargaining unit because of
community of interest, or any other reason. On the contrary,
there were blue-collar workers testifying as to the many ways,
uniforms, hours, working conditions, ete., in which they did not
have a community of interest with the white-collar and technical
groups. It hardly needed the blue-collar workers' testimony to
shovw this. For what community of interest could an Accountant,
Fiscal Analyst, Cultural Arts Specialist or Human Resources
Planner have with Auto Meachanics, Maintenance Laborers, or

Plumbers? The community of interest among the employees concerned

in this cas& are the blue-collar workers. They are the group
that became disenchanted with the bargaining efforts, or lack of
efforts, by the Intervanor, the Las Vegas City Employees Pro-
tective and Sanefit Association, Inc,

What is extremely significant also is that these blue-
ecnllar workers, a majority of those in the unit for which
Appellant seeks bargaining rights, paid their new union $50,

representing a $35 initiation fee and $15 dues for the €irst

I submit that any time blue-collar workers

month of recognition.
-14~
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That would certainly have been the easiest, cheapest and quickest

" in the blue~collar oroup it too would have agreed to an election.

- for resolution. The Intervenor can in no way be blamed for its

pay $50 for a change of union bargaining agent they are very
unhappy if not angered at their old organization. It ill
behooves any Board to tell such a group of blue-collar workers
that they cannot even have the right to vote for a change in
representation. These blue-collar workers made a tremendous J
sacrifice in their effort to secure a different bargaining agent,
and they showed an extresmely Sstrong desire for such a change. If
Nevada léw, as in many states, included employee desire as a
factor in unit determination, these blue-collar workers have
certainly met that test.

The City could not be harmed by having its employeas in
two bargaining units, each with a2 clear and distinct community of
interest. fThe City in fact did not object to an election to
decide the issue, The Intervenor, LVCEPABA, Inc., of course
ohjected to any shrinkage of its bargaining unit. It would appear

that had Intervenor felt that Appellant lacked majority support

way to settle the guestion. Not being certain of winning such an
election, the Intervenor resisted all efforts toward giving up

any of its bargaining unit, thus bringing the issue to this Board

aétiog. It acted in its own self-interest in not voluntarily

agreeing to an action that might shrink its bargaining unit and

membership.

When the parties were considering a secret baflot to
settle the issue, and durine the hearings, the Appellant gave up
its claimed bargaining unit and accepted the City's listing of
classificetions for a blue-collar unit.

My esteemed colleagues in the majority on this case have, |

- in my opinion, made a serious error of judgment in denving

Appellant's request to represent the blue-collar workers employed



by the City. Any fair reading of the Nevada Statute snd the

» general understanding of community of interest in unit determin-

':atinn in other ctates and by the NLRE, makes it clear that

Appellant's request for a blue-collar bargaining unit should be

‘ granted. MHoreover, the blue collar workers involved, making up

' over half of the City's empl@vees in the existing bargaining unit,

; are entitled to a fundamental Xmerican right - the right to a

:;secret ballot election to determine thelr representation,

For all of the foregoing reasons, the undersigned

" respectfully dissents from the majority opinion and decision.
Further, the undersigned would hold that the bargaining unit of

blue~collar workers requested by Appellant is in fact a unit

appropriate for tlle purposes of collective bargaining. ¥Further,

: the undersigned would direct that a secret ballot election be hald

: i that unit of blue-collar workers for the purposews of designatin

:‘whether the group will be represented by the Appellant, the Inter-

* venor or neither union,

Submitted by: .
J : ¢ >
) _‘E,—A.. 7. {7;.4-,.{

.~ GORH T. GOJACK
ENRB Vice—Chairman
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