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H ﬁCiL GOVERVENT §dHEDYFh-
i NAGEMENT RELATIONS BOARD 7

STATE OF NEVADA |

' IN THE MATTER OF INTERNATIONAL)
iassochTroN OF FIRE FIGHTERS,

:LOCAL 1908, ;

; Complainant; )| :

:Vs. % Caseému..A1-045357
. CLARK COUNTY, NEVADA, ) |

: Réspondent. i

i ' . DECISION

_ . _ B - el
The Local Government Employee'Management Reélations Board

;nheld 2 hearing in the above matter on Tuesday and Wednesday, ¢

fJune 8, 1982 and June 9, 1982 respectively; the hearing was

properly noticed and posted pursuant to Nevada s Open Meeting

———

;.Law,
i .
EE This written decision is prepared in conformity with NRS

i 233B.125 which requires that the final Deczslon contain Findings.
; of Fact and Conclusions of Law separately stated.
i’ The International Association of Fire F:ghters, Local 1908,
? (hereinaftér Union) and the County of Clark (hereinafter County)
!.had entered into & collective bargaining agrefment‘covering the }
i period from July 1, 1979 through Jume 30, 1982.

i Tn the latter part of 1980 the Assistant| Fire Chief for the

e ...q'-n.. -

County began to compile and modify ceértain rules and regulations

f
J
it governing the County Fire Department.
£ Informally the assistant Fire Chief notified officials of
L . : ‘ :
« the Union of the proposed modifications and dtstributed copies of |
Ly H
ﬁ

the proposed rules and regulations to membersrof the Fire Depart~_
_ ‘ . i |
:ment in November of 1980, | %
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Several informal discussions followed between representatives

of the Fire Chief and the Unien cencerning the proposed dhangeé.

I Jeceaber of 1730, the Fivé Dupaviaest posted the propesed
departmental rules on certain-bﬁlletin boards pursuant to past
practice and to provide the Uﬁidﬁhthe:required ten day notice
prior to impiemenratidn‘ﬁursuénﬁ‘to Article XXIV of the current
collective bargaining agreeméntu |

On December 18, 1980, the Union advised the County Fire
Departmeﬁt in writing in a memorandum entitled "Iﬂfbrmal Griev-
ance” of its position that Promotional Examinations and a portion
of the 1881 Departmental Rules and Regualations were negotiable |
items. Additionally the Union contended theseyizems-cauld possi-
bly reopen the current contract fcr-negotiation of wages.

The Assistant Fire Chief res?ohded infDTMglly'to the Union's N
memorandum expressing a willi@ﬁge;s to discuss the:matter with
the Union. The parties met Lo-discﬁss certain portions of the
proposed rules and regulatiensmééggulting‘in further modifica- ?ﬁ%@
tions prior to January 1, 1981, the daté qf'impiementatipn,

On March 17, 1981, the Assistant Fire Chief responded for-
mally in writing to the Union reiterating His willingness to
discuss the Union;s continued qdntérn'regard}ng the 1981 Rules
and Regulations. The parties met again on Mérﬁh 27 dnd April
7, 198%1. During thESe‘mEetingﬁ'ghe'Hniﬁﬁ insisted upon reopening
the current collective bargaining agreement fof negotiation based
upon the changes 1o thp 19872 Rulés anﬁ‘Rgguxatiﬁns,

At'th¢:§eccn§_meeting the Assistant Fire Chief expressed his
opinion that he was without authority to negotimte alleged con-
tractual matters and left thg meéﬁing,.lHe referred the Union to
the Chief Negptiator f&r the County.

Over the next four months nﬁmerouﬁ;meetings-and‘terrESpbn-

dence between the County and the Union failed to resolve the

matter and on August 19, 1981 the Union notified the CGounty that
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it would not recognize the'rs&liRu{es:inﬂ;Reg@iationsiof the
‘ ;

. Fire Department.

} By complaint £iled September 2, 1081 theEUnioh illeges the
1 . '
iCounty refused to negotiate the changes in the rules and regula-
! tions although the Union had submitted its wri&ten-hdtice of its

desire to negotiate. ‘The Union contends the actions of the

|
{ County were in violation of its &uty-to-bargaﬁﬁzcollecmively in
égood faith under NRS 288.033 and'constitute-préhibitedipractices
Epursuant to NRS 288.270(1)E£), i

i In response to these allegations the Gouniy denies it was
properly noticed bty the Union of its desire to] negotiate; that

in fact, no bargaining had ever commenced, and that the Union has 
failed to bring its complaint within the statutory time limits as

!set forth in NRS 288.110. -

E; By counterclaim filed September 22, i981; the County contgnds

i that it deems Rules and Regulations to be a non-mandatory subject |

‘of bargaining and has promulgated the 1981 Rulés and Regulations

pursuant to past practice and the fequirements%of'the existing

i agreement. It futher contends that Complainani‘s attempt to

i renegotiate wages as a condition to bbeying-fhé rules, refusing
;:to recognize such rules in~disciplinary‘prQCEeéings and failure
', to provide specific examples of substantive changes in the rules
' that allegedly relate te a mandatary subject oé bargaining has

" amounted to an ‘inteérruption of Cuunty'dperatidés as-&efiﬁed in
 NRS 288.070 and therefore constitutes an iliegil strike as'ﬁefineﬂ‘
i‘ in NRS—288.230.
;E . The Union alleges the memorandum of December 18, 1980 initi- |
ijatednegotiationhprocadur&s under NRS 288.180 and that the meetingsﬁ
. that followed were indeed negotiating sessions while the County

i maintains that the memorandum did not constitute a formal request !

i for negotiations as required by NRS 288.180(1) |therefore tech-

X nicaliy, negotiations had never commenced.
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It is evident that the-langu@gE‘contaiﬁed in the memorandum
was dissimiliagr to previous requests submitted by fhe Union to
the Caunly to commence negdtintions on viher sitters Lot lid
express the Union's cencern that certain changes of the rules and
regulations covered mandatery subjects of bdrgaining and could
réopén the contract for negotiation between the parties.

There are no specific requirements delinéated within the
cited section of the statute as to farm:of;style-oxﬁer than the
express requirement that it be in writing.

Even in light of this lack of‘statutorily mandated require-
ments, the Union's memorandum can only be loosely construed as a
nhotice or request to negotiatei_althoﬁgh it must be concluded that
the Union desired to bargain since the Union%s entire ‘course of
conduct offered no other reasonable deduttiﬁn;

It still remains questionable that negotiations, if any at
all, ever got off thé ground.

The: Assistant Fire Chief met with representatives of the
Union to discuss the changes in December at a local hospital.
These meetings resulted in.moéificationsutoathe propoesed changes
" at the Unien's request. At subsequent meetings when it became
apparent to the Assistant Chief that the Union intended to open
the contract 'to negotiate new contractuasl terms, he demurred,
stating he c¢ould not negotiate such matters as he did not have
the authority.

For four months the parties met and corresponded. The Union
at one p@inE:during-these.meetings contended that it desired to
negotiate only those rule changes that impacted on hours, wages,
and working conditions. It then proffered its contention that
the changes required negotiations of Eii the rules and regula-
tions. Additionally it further contended the bargaining agree-
ment must be reopened to negotiate wages. The Counmy:repeatedly
requested a statement from the Union listing those portions of
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the Rules and Regulations in the Union's opinien were mandatory |

'subjects of bargaining. The Union nover cumpiiéd.

iposed actions of the County to dalay implemen#atiﬁn of the pro-

posed rules and regulations for the PBire Depaitm&nt.

a department.

may become necessary between periods of negotiation of a collec-

‘tive bargaining agreement as in the‘present;c?se before the Board.

This constant fluctyation by the lUnion o? its pasition und
its failure to provide the County with a tleaé'and unequivocal
statement as to its desires raises the-quesfién whether the
actions of the Union following the meetingS'wéth the Assistant

Fire Chief were in the nature of seeking only}to block the pro-

Public employers have the right to promuigate and enforce
H .

i ) L .
administrative rules and regulations governing the operation of

Rules and.reguratidns in and of thémﬁélvés do not constituté
a mandatory subject of bargaining but if theyéinclude’matrers *
which relate to a mandatory-subject of bargaining as delineated
in NRS 288.150(2) then such rule or regulatiu; would be negotia-
ble. ' ?

H

Adjustments and modifications of such ruies and regulations

If any proposed change to 4 rule or reguﬁation would be: in
conflict with the terms of the negotiated-agr%ement between the
parties. only then would both partiéS'beidbligéted to enter negoti-

ations on these matters, but absent a mUthal‘agrgement to do

otherwise negotiations would be limited to only those areas in
_ y _ _

conflict with.the terms previously agreed to. .

The Union contended that the change in Regulation #2,

“"Acting Officers', would reopen the contract to renegotiate wages.

This contention is without merit and is erron%ousm

The modification did not change the inteﬁt of the old rule, |
i t

it only made semantic changes in the'guidalinés; The new

regulation did not address compensation nor did the 1972 regula-

tion. The matter of compensation or wages is encorporated into
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the collective bargainihg~agre&m¢nt between the parties as it
rightTully should he,

Testitiony daving the huuring remons trated that the pregosed
1981 Rules and Regulations were composed of variGUS'generai
orders, memos, amendments, etc. that were already in effect
combined with a clarification and.?estﬁtEmenf of the 1972 Rules
and. Regulations.

On the face of the evidencé submitted, the preposed rules
and regulations reflect no ‘substantial, albeit semantic, change
~ from the previpus rules and do inot appear to conflict with the
terms of the 1979-1982 collective'bérgainingjagreement between
the parties.

The Union then raised the argument during the hear ing that
since the parties had negotiated the 1972 Rules arid Regulations
pursuant to 1970 contractual obligaticns and Had continued to
agreé to do so in succeeding contracts in effect May 15, 1975,
and regulations because of the "grandfather" clause under NRS
288.150(7).

In 1975 the Legislature amgnded‘NRS'CHapter 288 to specifi-
cally delineate those subjects man&atdrily"négOtjabréﬁbetwesh
a2 local government employer and an employee organization. ﬁot
wishing to destroy "good labor relations" betw&én those parties
that had already negbdtiated contracts and hgﬁﬂagr&ed to incorpo-
rate other than those ‘items now delineated as bargdining subjects,
the Legislature ‘allowed ‘those parties to“continue to negotiate in
good faith in future by insertien of an addendum to NRS 288.150.

"Contract provisions presently exdisting. in
signed and ratified agreements as of May 15,
1975, at 12 p;m. shall remain negotiable."
Such is not the case in the complaint before this Board.
Since 1973 that parties had begun to disagree upon the

mandatory negotiability of rules and regulations as evidenced by
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 Governor 0'Callaghan's response to the Unionrg request for bind-

ing Factfinding in his letter of March 30, Igiit

“as to the foliewing issues which the Courty

contends are not mandatory subjects of bar-

iaining under the prévisions of NRS 283,150,

1 Hereﬁy-order that the finding and recompmerni-

dations of the factfinder be final land binding
on each issue or issues determined by competent

I authority to be mandatory subjects of bargaining.

1. Work rules, ... as cUrrenily set forth
‘Article VII of the existing contract®.
(Emphesis added)

Also it is further evidenced by the arbi?rator's award of

| Reginald Alleyne, Jr., dated November 16, I973.

"Following the statutory procedure, the Governor,

on March 30, 1973, ordered final and binding fact-
finding in ‘respect to certain salary, fringe-
benefit and non-economic issues and as to other

of such issues, the Governor designated final

and binding factfinding only if the matters >
ll involved were determined by "competent authority

to be mandatory subjects of bargaining”. To

that end, the parties have agreed that the Nevada e
Employee-Management Relations Board is the proper
authority to determine wheéther any|of the contin-
genity final and binding matters a{e mandatory

No evidence was presented that any authority had ruled on the
mandatory negotiability of "work rules®. '

The lack of contractual obligation to.neﬁotiate'rules and
regulations is further evidenced by the minut%s‘of the Clark
County Commission of December 5, 1973 wherein! the provisions of
the agreement between the parties weTe-deiine;ted for ratification
by the County Commission. It did not contain:a pravision for the

i negottation of “"work rules™.

—

By resolution in June 1974 the County Co?missiuﬁ adopted and
approved a settlement reached by the County &%d the Union during |
negotiations for a contractual agreement for }he'years 1974
through 1876. No provision for the negotiati%n of work rules was

addressed by this settlement. It is obvious that the parties

continued to disagree as to the negotiability of "work rules™.

By agreement, fiegotiations in 1975 were limited tp widge rates

i mim
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for fiscal year 1975-1976.

The Hnion has failed to prove that the County had velinquish-

cd its positinn an the don meudstory negoatinhihity of “work
rules"™, as promulgated duriﬂg;nagoti&t}pgs_in 1973 and 1974, in
a signed andlratified.ag}éemént”as-of nglrs,_lsvs. This is
further.eviaénce&'by thg cqp£inp¢ﬁ digagréémﬁht of the parties
in the 1979-82 contractual ag;eement-under Article "F'. It is
the opinion:. of this Board tﬁﬁt'fhgre is no contractual or
statutory obligation pursuant to NRS Z88.150(7) for the County
to negotiate the 1981 Departmental Rules and Regulations unless
such changes alter the terms5of.the agreement between the parties
and such changes réfieét'ﬂboh.mandatbry subjects of bargaining
pursuant toQNhS;ZE%QiSO{Z)EaJ_through;(t).f

The County has raised the argument that the Union has failed #

o _ e _ _ -
Board disagrees with the Colnty's assertion that the memorandum

serit by the Union to the Assistant Fire Chief dated December 18,
1980 serves as the occurance which i$ the subject of thé com-
plaint. '

within its Complaint the Union: alleéges fhg-actiens-of the
provisions of NRS Chapter 288. The Board finds that the‘Uhidn has
complied with the six wmonth time limit e§tab1i§hed-under'NRS
288.110(4).
has waived~its right to bargain any change to the rules and
regulations.as they failed to megotiate ¢hanges that were im-
plemented in 1975 and 1978 therefore they are estopped from
negotiating the 1981 changes to the.d¢partmeﬂt@l rules and

regulations.

The failure of the Union to contest the amendments or to

demand negotiations in 1975 and 1978 does not amount to & waiver
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of its right to bargain at a future date as the County's earlier

actions worked in faver of the firemen and its action four vhars
‘Liter is deemed unfavorable by {(he Union. A w;ivef of a right
to bargain must be clear and unmistakeable, th?refbre the Union
fl is not estopped from raising its objection to %he changes in the

|

Teamster's Local 444 vs. The City of Winter Haven,,FlorLda Public

1981 Rules and Regulations. See Internat1ona1 Brotherhood of

||.Employees Relations Commission, Case Nos. CAA??-DDZ, CA-78-040,

lOrder No. 79U-066 (1979) PEB paragraph 4:1,5113..%

{ The County in its counterclaim alleged.th% behavior of the

Union constituted an illegal strike as defined%in NRS 288.230.
The Union agreed to abide by the 1972 Depﬁrtmental Rules

'and Regulations although refusing to abide by the proposed

1981 Rules. There was insufficient evidence presented during the

hearing to find the actions of the Union eauseg any interruptiém

e

of County services or had any adverse impact uédn the County to
constitute an illegal strike. The County‘s-aliegation is
unfounded, %

The final issue which remains for the Boaéd‘s determination
is whether the subjects contained in Article "é" of the existing

—

collective bargaining agreement for 1972 throuéh'iQBZ bétween
E
the parties are mandatory subjects of bargainigg,
, o .
The County no longer disputes thatidisci_ﬁine‘and procedures

rélating to a. reduction in force are:mandatoryisubjects of bar-

gaining. The remaining subjett matters unay Appendix "E",

,safety_hn& Health, Departmental Rules and Regulations, Shift

and Duty Station Vacancies, Hiring Prpéedgres, Emergency Operation

¥

Assignment, Promotional Exam Procedures, stilléremain in conten-

tltion between the parties.

|
The 1975 IEgislature.substantially,lﬁmite# the broad scope

of mandatory bargainable subjects by ameriding éhe language of

NRS 288.150(2) to delineate twenty subjects, ﬁll.matteIS‘nnt
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made expressly negotiable by this amendment are subject to

discussion only.

The vights vescrved to the public eaptayer withowt negetds
ations are expressly delineateéd under'NRS'ZSB_IEGQEJ(a), Shift

and Duty Vacancies, Hiring Procedures and Emergency Operation

Assignments fall within the purview of this subsection therefore
are not mandatory bargainable subjects.

The public employer's right to determine which employee shall
be promoted and the requirements and procedures relating there-
to are-outsidé<the-scope-omeandatory bargaining. The Board has

previously rtuled on this sﬂbject matter in The City af‘Sparké VS,

International Association of Fire Fighters, Local No. 1265, Item

No. 103, (1980). Promotional Examinations are not mandatory

subjects of negotiations. : ~

As stated preéviously in this decision Départmental Rules

and Regulations are not mandatorily negotiable per se nor are

the procedures to promulgate or modify thém as ‘the Board has
previously ruled in the City of Sparks, supra. The County has
voluntarily agreed to negotiate and jnc¢lude in the collective
bargaining agreement with the Union certain procedures to be
followed when rules and regulations are changed. The Coilinty was
not required to do seo pursuwant te NRS 288.150(3). The County
never agreed to negotiate all rules and regulations but limited
it to: ‘

"(a)ny proposed change ... which relates

“to a mandatory subject of bargaining

“unider NRS 288 is suybtjeéct to negotiations

bétWeen the pdarties .... '
Safety is a'mandatér? sﬁbjeéﬁgof bargaining but not where

it would infringe upon theZpub1i¢ §mﬁ1gyer*s méﬁ5gément peroga-
tives and rights.. '

It is management's discretion to determine the number of

fire fighters it will hire or retain, the total nuinber of employ-
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Ppafddtory bargaining.,  Sece International Association of ['ire

Fighters, Local 1908 is a local government employee organization.

W v - . L
wgtr jn the current and previocus collective bargaln;ng-agreemcnts,

| were implemented in 1975 and 1978.

| agreed to recognize the existance of the Depattmental Rules and

‘Regulations and the procedures to be utiliged upon modification.

| negotiability of “rules and regulations' as well as other subject

matters and have encorporated their aisagxeemént under Appendix

f

|l'ees reporting to a fire and the minimum humbefébf‘employees to be |

£ ]
assigned to each piece of apparatus and are not subjects of

Fighters, Local 693 vs. City bf'S;ranton 1981-83 PBC paragraph

37,424 (Pennsylvania Commonwealth Court Ne. 2325 C.D., 1981, City

oijast Orange vs. Local 23 East Orange Firemens Mutual Benevolent
Association 1981-83 PBC paragraph 42,135 (New Jersey Public |
Employment Relations .Commission 1980},

As the court in City of New Rochelle vs. Crowley 403 NYS

24 100 (1978) stated, the word "safety" will not always transform:

a non-mandatory subject of negotiation into oﬁg requiring negotia-

tion.

‘EINDINGS‘0F FA£T

'S

1. That the Complainant, International Association of Fi;e

2. That the Respondent, Clark County, is a local government
employer.

3, That the Union and thé County had entered inte a
collective bargaining agreement covering the period from July 1,
1979 through June 30, 1982,

4m That Rules and Regulations govemningéthe Fire Department
had been impiemented by the County in 1872, |

5. That ceértain .amendments to the 1972 rules and regulations

®. That under the current bargaining agtreement the parties

7. That the parties have disagreed since 1973-upon the

3

i
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8. That thg‘ﬂssisfaﬁt'?ffé:Chief-inﬁofmaily notified the

Union of certain propesed medifications to the Rules and Repula-

tions ia Lovenber, .lﬂ'af-éfﬁ,.

9. That in December, 1980, the proposed modifications to
the rules and regulations weré posted on deépartmental bulletin
boards pursuant to past practicé to serve as the notice required
under the collective bargaining égreement;

10. That on December 18,:1980, the Union sent a memorandum
entitled "Informal Grievance™ to the Assistant Fire Chief stating
their position that Promotional Exdms and portions of the Rules
and Regulations were negotiable items and could Sérve to reopen
the current contract to negotiate wages.

11. That the-Assis;ant:nge.ﬁhief met with the Union infor-
mally to discuss the proposed modifications prior ta their -
implementation on January 1, 1981,

12, That the Union continuved to exptess concern as to the

modifications and their negotiability following the implementation
of the rules.

13. That the Assistant Fire Chief formally responded in
writing to the:Uhibﬂ=dh-ﬂa¥chfl?;=lgﬁl expr&ssihg.a-wiliingncss
to discuss their concerns.

14, That the Union met: with the Assistant Fire Chiéf on
March 27, 1981 and April 7, 1981.

15. That the Union adamantly insisted upon negotiating
contractual provisions with the Assistant. Fire Chief.

16. That the Assistant Fire Chief on April 7, 1981, refused
to continue 'the meeéting expressing his opinion that he was without
authority to neégotiate contractual matters dnd rgferred the Union
to the County Chief Negotiator.

17. That the County continued to-willingly meet with the

Union but the parties failed to to resolve the matter.

18. On August 19, 1981, the Union notified the County that
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| it would not recognize the 1981 Ruies and Reguiations.
' |

CONCLUSTONS OF LaW |

1. That pursuant to the provisions of thi Nevada Revised
l Statutes Chapter 288, the Local Government Emp£oyee -Management
Relations Board possesses original Jurlsdictlog over the parties
and subject matter of this complaint. NRS 288.110, NRS 288.280.
2. That the Cnmpiainan;, Intarnationﬁl Association of Firé
Fighters, Local 1908 is an employee organization within the
meaning of Nevada Revised Statutes Chapter 288, NRS 288.040,
NRS 288.027.
3. That Respondent, County of Clark is a local government
employer within the meaning of Nevada Revised Statutes'ﬁhapter R
288, NRS 288.060.
4., That the actions of the County duringgﬁhe meeting of *

‘April 7, 1981 or furthér subsequent meetings do not constitute

a violation to bargain in good faith pursuant ;f NRS 288.150(1)
or a prohibited practice under NRS 288.270(1)(e).

5. That the memorandum of December 18, 1980, can only be

Iiloosely construed as the required nbtice of a d?szre to negotiate |
| pursuant to NRS 288.180(1).

6. That actual hegotiations between the partles were never
initiated pursuant to NRS 288, ,180.

7. That the actions of the Union do not const;tuta an
111egar strike as defined in NRS 288,070(3).

8. That the actions of the Union do not v1olate the pro-
,v1s1on5 of NRS 288.230, %

9. That Rules and Regulations per se ate not a4 mandatory
subject of bargaining pursidnt to NRS 288. 150(2?

10. That the County is not required to neggtiate all

| Departmental Rules and Regulatiohs pursuant to.ﬂRS 288.150(7).
11. That the County has no obligation to negotiate Shift

146-13
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and Duty Station Vacancies, Hiring Procedures, Emergency Operation

Assignments, as they encompass rights reserved to fhe local

shvernnent caployer pursuant to NRY 288.150(3) (a).

12. That Promotional E¥aminations are not a mands tory
subject of bargaining pﬁrsuénf to NRS 288.150(2).

13, That Safety is a_méﬁaatciy subjéct of bargaining pursuant

to NRS 288.150(2) ().

The Union shall comply with the provisions of NRS 288,180 and
until just cause be given to raise a formal complaint the Union
shall recognize and abide by-thé;lgsl Departmental Rules and
Regulations. |

The requested relief is denied and ‘the Complaint and
Counterclaim dismissed. Each party shall bear its own costs
and fees.

Dated this 29th day of October, 1982. - -

LOCAL GOVERNMENT EMPLOYEE-
MANACFMENT RELATIONS BOARD

Distribution:

Certified Copies: Ms. Johnnie B. Rawlinsom.
. 1.A,F.F., Local 1508
Jim V. Fxsher
XC: Board Members
Interested Part1es
File
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