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CASE KO. RX1-0453380

LOCAL GOVERGMENT EMPLOYEE-MANAGENENT
RELATIONS BOAZRD

xR *k sk

DOUGLAS COUKTY PROFESSIONAL
EDUCATION ASSOCIATION,

Petitioner,

ITEM B0, 168

-5~ DECISTION

THE DOUGLAS COUNTY SCHOOQL

DISTRICT,
Respondent.

STATEMENT O THE CASE

On July 14, 1983, the ASSOCIATION filed a Petition for
Declaratory Ruling seeking a determination that two negotiation
propesals were within tho scope of mznéatory baranining. The
two specific arcas are {1} payment for unused sick leave, amd
(2) a proposal addressing the cenditicns and times during which
representacives of the ASSOCIATICN and the ASSOCIATION's affilia-
ted organizaticns may discuss matters pertaining to ASSNCIATION
business.

Regarding paymont for unused sick leave, the ASSOCIATION
has proposed that the Mastecr Contracht provisions of Artigle Vv
addressing sick leave (5-B) be amended so as to include a provi-
sion for reimbursenent of unused sick leave upon a teacher's
retiremeni or severance from employment. The ASSOCIATION propo-
ful would emend Article V, Section 5-B-1 of thc frofessional
Hegotiation: Agreement between the parties as follows:

"5.B-1: Fifteen (15) days of sick leave shall be

allocsted for each cortified enmployee whose contract is

written for one school year and aach vear thereafter.

Sick leave days shall be accwrulated at the rate of one

and one-half days per mocth for ten months with an un-
licited accumulation of these davs.

The District shall orovide reizbursement of unused sick
Teave at Lhe teacher's dailv salarv at the time of retire-
TEnt or se\mronce for fhe curttion of the emploven's
Sarvics to W.e oY Ftrist,’
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! The ASSGCINTICN contends that such syoposal 35 the subject of mandatorv bar-

; faining pursuant to I'RS 288.150(2) (a) apd (b} ard IRS 391.130¢(5) .

Thee ASSOCINTION has also prooosed that now lanquate be added to

| Article 3~11 of the Professioral Negutiztiors Agreement to remove thz reqire-

R

ment of prior principal azproval for ASSOCINTIC contact time and +o .ncrease

the times during which ASSOCIATION business may be conducted.  This ASSOCIA-

l TION proposal would amend Article 3-11 as follows:

"The duly authorized rspresentatives of the Association
and the organrzaticns vith vhich the hssociation 1s affilia-
ted not emploved by the Dowlas fountv School Distract shall
be permitted to discuss retters pertaining to Associztion
business [only after drmmssal of the stulents and with the
approval of e school principall durinc the teacher's pre-
paration time, froe time, Junch time, 13 ofter scherl.”

i
:i As support for the proposal recaxding the times of the school dey during which

I
 ASSOCIATION business and related activities rey be conducted, the ASSOCTATION

| reiios on 1S 288.15002) (3) and WRS 285.150(7).

1. PAYMENT FOR IWIUSED
SICK LEAVE

The ASSOCIATION argues that payment for unused sick leave is an
item of mandatory bargaining under NRS 288.150(2) (a) (". . .other fomms of
direct monetary compensation”) and (b) ("sick leave"}. We agree for the
reasons set forth below.

First, it is the position of this Board that payment for unused sick
leave is "significantly related” to the areas described in NRS 288.150(2) (a)
and (b}. Spec.fically, pay for unused sick leave is a proposal "significanily
related” to the language ™. . .other forms of direct ronctary compensation"
contained in NRS 288.150{a) and the provision of “RS 2B8.150(b} that "sick
leave" is a suwhjoct of randetory barcaindne.

A nricienily eractsd, ME I2SELISG prociled (hat mardstorny hargsin-

ing ehocarpassed "waces, hows, aid condions of exzloiTaent . Blatutee of

e SR

P Nevada, 1869, 1377,  This Roord, in the caso of In the Matror of the Clari:

» County Teschers hseocintion's Comlruct Pooarding B Clar' Mt S-hoaol Mise

j o]

k trict's Intsxpretstion of *RS TRR, 150 Concarnina the “oootintion of Precarotion

i Tima, Toaw Mo, 5, (decidind “oveh 22, 19772, held that ernlication nf the
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sigrnilizant relacion test compellcd e consiusion thot she scope OF raplacory °

)

Larzaiiaor waer "ooodivions of aploren” vas extremel broal. Cur feclision

+38 conlirmed’ by iz tizada Suprame Court oL appezl. Clrvk Count Ol Dise

ixist . Local Covormmrit Diplovee Manacament Relatinons Tocrd, 90 Ylev, 492 (197

In resporse to the Suprume Court's decisicn, the Legislature, b

' Statutes of Mevads, 1975, 919, amerdod YRS 2B5.150 by specifically delinszating

}’ the "subjects" of wandatory bergaining tha® were vithin the "scope" of mmda-

i tory bargzining. By so doing, the Iecislature esmressed its intent that mo
"suijocts", othor than those specifieri, weie within the realm of mandatory bar-
! galuing.  However, the "suajects™ spocifiod Yy the Lemislature are couched in
- terms which lead to thz inesczpable conclusion that such "subjects” are the
gpecificd areas of bergaining and the extent of topics ancompassed within such
arcas 1s subject to intcrpretation and limitotion or definition bv this Board.
" In this limitod context, the siguificapt relation test has contimiing validity.
’ When the significant relation tost is applied to the statutory lan-
guage ". . .other forms of direct monetary compensation” (MRS 288.1501{2]} [ajland
"sick leave" (NRS 288.150[2][b]), thers is little doubt that pay for unused
sick leave falls within the scope of mandatory bargaining., Pay for unused

sick leave is certainly a form of direct corpensation. Tamle v. Pern. Dept.

of Hichways, 285 A.2d 137, 139 (Sup.Ct. Penn. 1971), and there can he no ques-

is to be allowed credit or other use of accumlaied unused sick leave is not

only significantly reiated to “sick lezwva", it falls squarely within the

I; natural parsmetors of such "subject”. Thus, e conclude that pay for unused

{sica leave does fall within the saope of the delineated sibjects of mandatory
!bargaining.

I Next we consider the effect of VRS 391.180(5) of the issue of
I

i wiether paywent for unused sick leave is encompassad within the soope of
H

u N

' rmandatory bargaining,

}

Goeemaw

-3

tion that it is "nonetary” compensation. Moreower, determining hov an enployeg

7).
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NRS 391.18B0 provides:

"5, Loards of Trustees shell either prescribe by reoule-
t10n Or nesotiate purswant to the Local Sovernment Employce
Mznacameni; Rzlations Act, with respect to sich leave, accu-
miacion of sick leave, peyment for urused sick leave,
sabbutical leave, persoral leave, orofessional leave,
military leave, and such other leave as they determinz to
be necossary or Gosirapie for umplorees . . . .

(Brphasis adied)

Since both NRS 285.150{2) (b} and HRS 301.180{%) relate to bargain-
ing over sick leave, they must be consirued together to determine

tise intont of the Legislzture. Terreveon v. Board of Examiners,

7 YMev. 1%, 22 {1371}. Sucsh a consideration removes any doubt

concerning the leglslative iLtention thet payment for unused sick

Jeave is vithin the scops of mandatory barosining.
In 1979, the Legislaturu amepded (RS 391,180(5) with regard

to the respousibility of dimtricts to sct remarding unuscd sich

lcave, by deleting the permissive languass 'may in the altemative”

and substituting the mandatory language "ehall”. This change

clearly shows that the Legislature ingcndad to require districts

which negotiate pursuant to MRS Chapter 288 to neaotiate with

recard to pay for unused sick leave, while lesving districts

which do not necotiate with che alternative of providing for pay

for unusad sick lecave through regulatiors.

Constructive of NPS 288.150{2) (2) with iIRS 291.180(5} thus

reszals that pey ior unused sick leave is a subicct of mandatory

bargaining. WRS I8E.15012) (a} vas asmended in 1975 to clerify

that "sick leave" was a subject of bargaining. The amendment

to GRS 391.180(5) in 1979 further clarified that school districts

could not zvoid the rcquirement of barasining pay for unused sick

luave as an element of sick leave merely by passing a regulation.

In conclusion, this Board pelicves that the ASSNCIATION'S

proposal regarding payment for apuscd sich leave falls within the

scope snd intant of HRS ~gg8,.150(2) (a} and {(b) and that the clari-

fying language of NRS 361.180(5) raomcves any conceivahle doubt

_4_
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orn this issue. Pzy for unused sick leave is, therefore.

the subject of mandatory kergainino.

1I. PRAPOSLL TO LEARPAND TIMES AND
wypIFY METHND FOR DISCUSSICH
OF ASSOCIATION BULINESS BETULEN
ASSOCIATION REPRESENTATION ARD
MILIBERS .

The ASSOCIATION asserts that a proposal to remove the
reguirement of prior approval by the principal and to expand the
times for ASSOCIATION contact is a subject of mandatory bargain-
ing. The ASSOCIATION propeosal is set forth in full in the pre-
liminsry part of tnis decision. Wc agree that the proposal is
subject to tho requirements of mandatory bargaining.

Section 3-11 of Article ITI of the Master Contract was a

contract provision presently in enistonce as of twelve o'clock

P.M. ou May 15, 1975. MRS 268.150(7) provides:

»contract provisions presently existing 1n sionad
and ratified agrecments as ci May 15, 1975, at 12:00
P.M. shall remain negotiable.”

The guestion thus beromes whether the ASSOCIATION's proposal
falls within thc "grandfatner” provisions of NRS 288.150(7).

In the case of Washoe County Teachers Association v, Washoe

County School District, Item No. 56 (A1-043297), this Board deter

mined that the innuiry to be sndertaken with raspect to whether

ain item falls within the "eristing provision” languajge of NRS 288
P

150(7) is to determine whether the proposal constitutes a “radi-

cal depaxture" from the rxisting contract article or an attempt

to bring "peripheral matters"” into the contract under the gulse

of axisting cputract provisicns. e feel that the proposal in

cuestion is not a vradical deperturc” from the cxiscing contrant

provisions aor & “peripheral motter” and, therefore, is 2 subjrct

of mandator: baresiring undex HRS 268.130(7}.

The proposed chances to parzycaph 3-11 of Article III of

the Master Contract include {1} inecrcasing La2 number of times

during which SFSNCIATION Business can be discussed: and (2}

75—
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removing the reguirement of prior aspproval of the school principal,

These chancns do nol appear to this Board Lo be “redical deartures®
or "surihardl metters" vhen mecsuarcs egainst the exisiing contract

provision terms. This !s especially vree since the testimony

recoxveld indliontes thet, as a rracticel matter, the prior approvel

reguircment was Lantarount o mere notification that the ASS50CTA-
TiN represcntativa is an the scnool premises. Certainly, the
removal of prior approval and the inclusion of additional times
do ot constltute & “radical departure” Irom the existing lancusge.
Indeea, the proposal addresses the very aspects addressed by the
existing lancuage, i.e., (1)} the requirement of prioc approval
and (2) the tines during which ASSOCIZTION business and contact

may occur. Since the proposal is directed at the very substance

| of the exigting contract provision, the DISTRICT's argument that

it introduces peripheral matters 15 without merit.

FINDINGE OF FACY

1. Thet the DOUGLAS COUNTY PROPESSIOHAL EDUCATION ASSOCIA-
TION is the local government employee graanization.
2. That the DOUGLAS COUNTY SCHOOL DISTRICT is Lhe local

government omplover,
3. That during the course of 19283 negotiatlons concerning

the Mastler Contract Agrecment betireen the DOUGLAS COUNTY SCLOOL

DISTRICT and the DOUGLAS COUNTY PROSIESIONAL ERUCATION ASSOCIATION

there were disagreements between the parties regarding which pro-
posals should be the subject of mandatory bargaining.

4. 7“hrat following an exchange ol communications between
tho DISTRICY and the ASS50CITTION, the ASSOCIATION nolificed the
PISTRICT that it intended to seack an EMRB ruling with resvect to
the areas ol (1) pay for unused sick leave and (2} a proposal
secking to remove an existing reguirement of prier approval and
to inurease the times during which contact may occur hetween

ASSOCIATION wembers and non-district emplovee renresentatives of

Py -

o
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affillsted organlizaiions.

5. That en Jul, 14, 1B8E3, the 3SS0CIATION filed a Petition

for Declarztor; Ruling seexing a determination of the negotiabi-

iitv of those issues listed in Paragrash 4 zhove.
|

6. Tzt cn September 21, 1983, *he Board held a hearing on

the Peiuition for Declaratory Puling.

i CONCLUSIN OF LAW
l

1., That the wogal Gouecrpmzrt Drplovec-laragoment Pelations

§
.:Bcarc pozsesszs orizinal jarisdiction ower the partiss and subjnct
%Emutter of this Cemplaint pursuant to the provisicns of RS Chapter
, 295,

/ 7. That the DOGGLAS ZOWNTY PROFDSSIONAL EDUCATION ASSCCIN-
iTION is a lormal government employee organization within the tarm

-ias detined in NR3 208.040.
I 3. That the DOUGLAS COUNTY SCHOOL DISTRICT is a local
goverument emplovsor witihiin the term as Jefined in NRS 288.060.

4., ‘fThat the proposal of thé DOUGALS COUNTY PROFESSIONAL
EDUCATION ASSOCIATION coucerning unused sick leave is a subject of
mandatory bargaining pursuant to NRS 288.150(2)(a) and (k] and
WRS 391.180(5).

3. That the proposal of the DOUGLAS COUNTY PROFESSIONAL
EDUCATION ASSOCIATION that the ewisting contract provision addres-
sing the conditions and times during which representatives of tho
ASEOCIATION and the ASFOCIATION's affiliated organiiations may
| discuss matiers pertaining to ASSOCIATION business be modified to
. remove tho requirament of prior principal approval and to increas
the times lfor Ciscunzion of matters pertnrining to ASSOCIATION
f*****
I.*****
q
kb Rk
kk ok
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DISTRIBUTION:
Certified Mail:

| Reqular Mail:

5080 MR TLS
Interested Martics

ousiness is a subtect of mandatory

DATED this /TR dar of July, 1984.

LOCAL GOVERNMERT LCMPLOYED-
MANAGEMENT RELATIONS BOAFD

[ ——
By 2.
SALVATORE C, GUG Q, Chairman
Byw
BARENGO, Mesiyor

Micrael W. Dyer, Dsq.
R Box 2426
Carson City, ™w 89702

Lari Mon Combe

lacociator, U.C./PTA
100 So. Salizan, n6%
Caxson Qity, "7V 89701

bzr¢aining pursuant to MRS 288]
h
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» FSXIN, Memher

C. Robert Cox, Esq.
3500 Lakeside owrt
Reno, W 89515

feoree Moss, Swerintenent ]
Douglas Touncy School Nietrie
P} Box 1888

Mingan, My 89423




