STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

ITEM NO. 492
CASE NO. A1-045696

DECISION AND ORDER

)

)

)

%

COUNTY OF CLARK; UNIVERSITY }
{ MEDICAL CENTER,

Employer-Respondents, %

;

)

§ NEVADA SERVICE EMPLOYEES UNION,
{ LOCAL 1107, SERVICE EMPLOYEES

| INTERNATIONAL UNION, AFL-CIO,

12 ] Union-Respondent.

¢ For Complainant: Thomas J. Moore, Esq,
T.J. Moore, Ltd.

For Employer-Respondents: Diane Carr, Esq.
Alverson, Tgs&g)r, Mortensen, Nelson & Sanders

" For Union-Respondent: James G. Varga, Esq,
| Van Bourg, Weinberg, Roger & Rosenfeld

STATEMENT OF THE CASE

23 | UMC as a local government employer recognized Nevada Service Employees Union, Local
24 J 1107, Service Employees International Union, AFL-CIO (hersinafter “Union™) as an employeeﬂ

25 || organization. Orr was not a member of the Union.
26 . IMCﬁleditsAnsweronMarch1,2001,andUnionﬁleditsansweronMarch2,2001. Both'

27 ‘ respondents submitted their pre-hearing statements on March 21, 2001, and complainant submitted
(_ '8} her pre-hearing statement on April 2, 2001.
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Orr was represented by Thomas J. Moore, Esq., UMC was represented by Diane Carr, Esq.
[ of Alverson, Taylor, Mortensen, Nelson & Sanders, and Union was represented by James G. Varga,

The Board heard oral argument from counsel, testimony from four (4) witnesses, received and
| reviewed seven (7) hearing exhibits (alphabetical designation A through G). The Board’s findings
| are set forth as follows:

FINDINGS OF FACT
10 J . Orrwas employed by local government employer UMC.
11} 2. UMC as a local government employer recognizes Union as an employee organization.
12 ‘ 3 Orr was not 2 member of the Union.
13 ‘ 4, There is a valid Collective Bargaining Agreement (“CBA”) between UMC and the\
14 || Union.

5. Orr is a member of a class covered under the CBA.
6. On or about July 31, 2000, Orr received a notice of suspension pending termination#

from her employment with UMC.
7. Orr requested a pre-termination hearing through a letter from her attorney, Moore, to

John Espinoza, Human Resource Director at UMC, dated August 4, 2000 and sent by facsimile on

1 the same date,
8. On or about August 4, 2000, UMC informed Orr, through her attorney, that only the

Union could request a pre-termination hearing.
9. On’sattorney sent the Executive Director of the Union, Thomas Beatty, a copy of the|

24 ] letter requesting a pre-termination hearing on or about August 4, 2000 by facsimile,
25 ’ 10.  Carlos Henderson, Chief Steward for the Union at UMC also received a copy of Orr’s
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1. The normal procedure for obtaining a pre-termination hearing is for the employee to
| request a pre-termination hearing through the Chief Stewsird Henderson. After the Chief Steward is
| contacted, he then fills out a form and files it with the Human Resources Division of UMC. The pre-
termination hearing is then scheduled,
5 ’I 12. O had contacted Henderson in the past to file a grievance on her behalf. The Union
6 || represented Orr in a prior disciplinary matter. Orr did not like the representation she received from
| the Union. Orr did not ask the Union to represent her in this matter.
8 13.  Henderson did not sign the letter request that he received from Odgers because the
9 ' request came from an attorney and Henderson does not deal with attorneys. When shown the letter,
| Executive Director Thomas Beatty told Henderson “not to worry about it” and did not ask Henderson
| tosigntheletterasrequiredbytheCBAtoiniﬁateapre—tenninaﬁonhcaﬁngwiththeemployer.
12| 14.  Beatty did not sign the letter since he thought that a letter addressed directly to John
13 | Espinoza at UMC triggered a pre-termination hearing and a signature by the Union was not nocessary.
| 15.  Beatty negotiated the CBA and was familiar with the terms of the CBA.

14
( 15 16.  Odgers never asked Carlos Henderson to sign the letter request, but he expected the
16 || Union to sign off on the grievance. Odgers determined that the Union signature was necessary to
17 § entitle Orr to a hearing.
18 17.  Article 9(2) Step 2 (a), (b) and (c) of the CBA between UMC and the Union states in
19 | pertinent part as follows:
20 ' a. . . . The employee(s) or the Union on behaif of the
employee(s) may file a forma{ written grievance . . .The grievance
21 must be gal;sda“ﬁﬂetxl*l the Directtgr,sl-luman Resources within ten (10)
worhn%' receciving the 1 decision.
22 . - . . The form must identify the Union representative
or employee bnnt%l:%forth the complaint and must be signed by the
23 Chief Steward or eld representative assigned to that unit. Forms
without the signature will be ed and forwarded to the Chief
24 Steward or the field Tesentaﬁve or signature. Al] actions and time
limits will start upon Human Resources’ receipt of the Chief Steward’s
25 or field representative’s signature.
c. Human Resources, in conjunction with the employee,
26 or the Union on behalf of the 8), v;ill reggr th& matter m
management representative ing officer), to € case
27 render a decision at the Step 2 level. UMC and the employee or the
Union on behalf of the employee(s), shall meet at a mutually agreeable
( 28 time with the Hearing Officer to present the facts of the case within ten
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! 18.  Atticle 9(2) Step 2 (a), (b) and (c) of the CBA between UMC and the Union states that
the employee(s) or the Union on behalf of the employee(s) may file a formal written grievance.

19.  Article 9(2) Step 2 (a), (b) and (c) of the CBA between UMC and the Union authorizes
| the employee to file a grievance on his/her own behalf with the Human Resource Director,
71 20.  Atticle 9(2) Step 2 (b) provides thata grievance shall be submitted on a form mutually,
8 I agmedtobythepartiesandmustbesignedbytheChiefSteward or the field representative assigned
‘ to the unit. However, forms without the signature will be accepted by Human Resources and
forwarded to the Chief Steward or field representative for signature, -

21.  Employer UMC received and accepted Orr’s written request of August 4, 2000 for a) -
pre-termination hearing and forwarded the request to the Union,

22.  The Union made a conscious decision not to sign the August 4, 2000 request or any,

13

14 || other form to authorize a pre-termination hearing even though it was aware of the terms of the CBA.
15 23.  Orr’s request for a pre-termination hearing was timely made within the specified IO‘
16 |

17

day period specified in Article 9 of the CBA.
24.  Other than forwarding Orr’s letter requesting a pre-termination hearing to the Chief

25.  While Odge;s believed that the Union’s signature had to be received within 10 days
ofbeingfomardedtotheUnion,ﬂiereisnolanguageintheCBAthntestablishessuchaﬁme
21 | limitation and Odgers could not identify such language i the CBA.

26.  Article 9(2) Step 2 (b) provides that all actions and time limits will start upon Human
2 ] Resources’ receipt of the Chief Steward’s or field representative’s signature.
24 } 27.  Because UMC never received the Union’s signature on the form requesting a pre-

25 || termination hearing within 10 days of receipt of the request, UMC considered the hezring waived and
;

26 i did not provide Orr with a pre-termination hearing,
27 28.  Orr was terminated from UMC on or about August 19, 2000,
28 29.  NRS288.110 provides in pertinent part as follows:
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1. The board may hear and determine any complaint arising out
of the interpretation of, or performance under, the provisions of this
chapter by any local government employer, local government
engigm oremployee organization. The board shall conduct ahearing
within 90 days after it decides to hear a complaint. The board, aftera
hearing, if it finds that the complaint is well taken, may order any

PElLy SRbli Vil o t flich n¢ nas 7 lel
action. The board shall issue its decision within 120 days after the
hearing on the complaint is completed.

2. The board may award reasonable costs, which may incinde
attorneys’ fees, to the prevailing party. (Emphasis added.)

30.  NRS 288.140 provides in pertinent part as follows:

1. It is the right of every local government employes, subject to
the limitation provided in subsegﬁgn 3, to jo;'i any employee

10 é organization of his choice or to refrain from joining any employee
: organization. A local government emplover sha discriminate in
11 : i membership or non-
12 |
: aCting 1or NmMSEtl Wit resp ' iiti s employment, but
14 any action taken on a request or in adjustment of a grievance shall be
consistent with the terms of an applicable negotiated agreement, if any.
( 15 (Emphasis added.)
16 | 31.  NRS 288.270 provides in pertinent part as follows:
i7] 1. Itisa prohibited practice for a local government employer or its
designated representative willfully to:
18 (2) Interfere, restrain or coerce any employee in the exercise of any
O right guaranteed under this chapter.
19 2. It is a prohibited practice for a local government ﬁloyee or
for an employee organization or its designated agent willfully to:
20 (a) Intertere with, restrain or coerce any employee in the exercise
’ of any right guaranteed under this chapter.
22 32. UMC was on notice that Orr wanted a pre-termination hearing.
23 33.  Although it was the belief of Odgers that the Union “owned” the grievance, Otr was
24 || entitled to act on her own behalf in requesting the pre-termination hearing pursuant to Article 9(2)
25 || Step 2(a) and (b).
26 | .34.  Orr was entitled to a pre-termination hearing.
27| 35.  Orr’srequest for a pre-termination hearing was consistent with the terms of the CBA.
(s
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36.  The Union did not comply with the CBA when it failed to sign-off on the request for

a pre-termination hearing by a non-member employee.
37.  The employer forwarded the request for pre-termination hearing to the Union for

38.  The employer failed to comply with the CBA when it deemed the right to a hearing
was waived by the Union failing to sign off on the request within 10 days of receiving the request
when no such time period exists by the terms of the CBA.

39.  Orr was wrongfully denied a pre-termination hearing by UMC.

CONCLUSIONS OF LAW :

1 TheLocal GovemmentEmployee-ManagementRelaﬁons Board has jurisdiction over
the parties and the subject matter of Orr's complaint pursuant to the provisions of NRS Chapter 288.

2. UMC is a local government employer as defined by NRS 288.060.

3. The Union is an employee organization as defined by NRS 288.040.

4, Since UMC never received the Chief Steward’s signature, the time limit for scheduling
a pre-termination hearing never started to run and the failure to receive the signature from the Union

did not constitute a waiver of the right to a hearing. ,
5. Since the employer will accept an unsigned grievance form and forward the same to

6. The Union’s intentional failure to sign the request for hearing pursuant to the terms
| of the CBA was a willful interference with and restraint of Orr’s rights under the CBA to receive a
pre-termination hearing and precluded the employee from acting on her own behalf with respect to

a condition of employment.

- 7. The actions of the employer, UMC, in not obtaining a signature after it accepted the
| request for hearing, and not providing Orr with a pre-termination hearing was a willful interference
| and restraint of Orr’s rights under the CBA to receive a pre-termination hearing,

27 \ 8. The actions of the employer precluded the empioyee from acting for himself with
28 i! respect to a condition of employment.
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9, UMC engaged in prohibited acts pursuant to NRS 288.270(1)(a) and NRS 288.140.
10.  The Union engaged in prohibited acts pursuant to NRS 288.270(2)(2) and NRS

DECISION AND ORDER

IT IS, THEREFORE, THE DECISION OF THIS BOARD that IRIS ORR be restored to all
benefits of which she has been deprived of subsequent to termination.
| IT IS ORDERED that UMC is to reimburse Orr back pay from thedateofterminnﬁontoth%
| date of this order, less any wages camed by her from the date of termination to the date of this order.
| IT IS ORDERED that UMC is to reimburse Orr for the difference in cost of the employee

ITIS 0RDEREDthatOnmaychoosetowaweﬂ1epre-tummahonheanngandpmccedb7

IT IS ORDERED that UMC and the Union are to comply with the arbitration provisions of]
the CBA in an expedited manner as proffered by employer UMC at the hearing.
IT IS FURTHER ORDERED that the Complainant is awarded attorney’s fees and costs

16
17 | incurred in bringing this action, said fees and costs to be borne by UMC and Union equally, and that
18 5 proofs of fees and costs be filed with this Board within twenty (20) days, with Respondents to oppose,
19 ’ the same within ten (10) days of receipt of the proofs.
20 DATED this 2™ day of August, 2001
21 LOCAL GOVERNMENT EMPLOYEE-
2 MANAGEME] RELAT{ONS%E
23 { By_ .f"/ . :
KAREN L. McKAY,

JO : “‘ _ Es V], ”a:l AL
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