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DECISION OF THE BOARD 

A public hearing was held before the Board at ·the Washoe 

County Court House in Reno, Nevada, on Saturday , 31 January 

and Sunday, 1 February 1970. The Plaintiff was represented by 

JOSEPH GRODIN, ESQ. of the firm of Brundage, Neyhart, Grodin 

and Beeson, 100 Bush Street, San Francisco, California , 94104. 

The Defendant was represented by WILLIAN L. RADLEY, ESQ., 

Deputy Washoe County District Attorney. Several witnesses were 

called by each side and numerous exhibits i~ere introduced in 

evidence. There \,Jas considerable conflict in the testimony of 

varionr, witnesses making it somei"hat difficult to determine \,;he:r.e 

the tru th lies regard i ng various issues. In this opinion, no 

attempt \·J ill be rrade to discuss and analyze the testimony of each 

witnes s e11en though thG Board membPrs have carGfully cons id"red 

the testimony given by each one. 

From all the evidence presented the Board finds the follo,·iin:; 

facts which a re consid8rcd to be essentia l to a decision : 

1. The Dt:fcndant, HAS HOE HEDICid., CENT ER, is a government 
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employer as a County Hospital of Washoe - county,- Nevada. 

2. On 8 August 1968 REGII:JALD D, J. BECKER was first 
employed by HASIWE Ml..:DICAL CENTER as an electrician, 

3, I:-fR. ROY SAMPSON, Persomiel Director of Washoe Hedical 
Center tectified that wheu Mr. Becker first applied for a job 
at 'the hospital he had a brace on one leg and had been unemployed 
for tt-Jo and a half years. At that time there was no opening for 
an electrician. Mr. McLeod (position not stated) said - 11We can 
use him as a mechanic and pay him electrician's wages. 11 Mr. 
Becker ~as first hired on that basis. Soon after he was hired 
he went to Sampson and cor·plained about the tools. Sampson 
consulted Becker's supervisor and was informed no additional 
tools were needed, Sometime later Becker went to Sampson again 
and complained about the wages he · was receiving. He said he 
was rated as only step 4 and thought he should be .jumped up 
to step 8. Sampson exp lained the hospital policy is one step 
a year if the employee deserves it, Sampson consulted Becker's 
immediate supervisor, Mr. Dixon, and t•rns informed Becker did 
not deserve any higher wage at that time. Becker was told he 
should first consult his supervisor on all such matters and not 
go over his head. On cross-examination it appears that this 
event took place when Becker had been at the hospital about 
one year, 

4. One of the hospital rules provided no trsoliciting" 
was allowed on tbe hospital premises during trnrking hours. The 
rule was directed primarily against outside commercial salesmen 
selling to employees, or to patients, and against employees 
11 solic iting r' other employees regarding matters of no benefit 
to the hospital. Management did not prohibit display, or sale, 
of medical books, or medical equipment, at a stall set up on 
the premises, or solicitation of money donations for United Fund 
or other such charities, 

The 11no solicitation rule" was set out in the uEmployee's 
Handbook" and was posted on the hospital bulletin board about 
every six months after sometime in 1964. 

5. REGINALD BECK.ER is a pleasant, sociable type of persoi.1 
who enjoys talking \oJith other people. He testified at the 
Hearing 1:>efore the Board - 11 1 war'.:: 1,;ith rr,y hands and can talk 
at the same tinie. 11 

6. Prior to his employment at 1,foshoe Medi.cal Center, Mr. 
Becker had ahiays 1wrked i n the construr. tion trade and had never 
before been employed wh ere reost of his work was electrical repair 
and mainten.<1nce. Several 1vitnesses tes_tified he pr.e fer-red to 
work on new installation, conr.erning which the quality of his 
work was very good. He did not like repair work or '~rcventative 
maintcnancer1, such as cleaning panels or transformers, and in 
this field he frequ ently did not finish a job he had started 
or fail ed to do a job his sup9rvisor dir ected him to do. From 
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all the testimoni it appears· that Mr.· Becker· is more of a 
n1eader 11 than a 'follm-1err1. I f given the opportunity , he may 
have worked ou t well as a supervisor in position to give orders 
rather t han a ,rnrl:::rna n required to t ake orders , and remain in 
ttchain of corr,mancf'. At Washoe Medical Center his temperr,~ent a nd 
charact er did not fit i n well where he was required to follow 
rules and sv.b,ni t to supervision. · 

7. In February 1969 Mr. Becker went over the head of his 
immediate supervisor-,"""FiGDixon , to the Ass i s tan t Administrator 
William Rundio and suggested additional lights viere needed at 
nurses' stations. Upon J.nvestigation, Rundio decided no addi
tional lights 1,ere needed where Becker contended they should be 
installed. Rundio advised Becker he should ahvays follow the 
chain of comma nd and take such matters up with his imrnedj_ate 
supervisor , Mr, Dixon. 

8, On 4 March 1969 1'-lr . Rundio, Assistant Administrator 
c onsulted Dixon regarding Becker's 1-iork and then call eel in Mr. 
Becker. At . that time, Becker was told he had n ot been doing 
the work directed by his supervisor f"i.r. Di ·on, but had been 
p erforming other work on his own without first consulting his 
supervisor as the rules provided he should do, and as he ha d 
been instructed to do. Becker was apologetic and promised he 
would follmv the rules in the future . 

9. In April . or May~969 early" one morning, Miss Ruth 
Hoffman, the Supervisor of the Surgical Ward , found Mr, Becker 
drilling a hole into a wall where there are .sorr,e gas pipes. 
She testified there had been no request for any electrica l work 
and Becker had taken it upon himself to come in and do some work. 
He had crossed the line into an area where no one is allowed 
without first being sterilized. He had taken no precaution. 
Mr . Becker testified that on this occasion he ha d been told to 
r eplace a burned out ballast and repair a broken s,dtch on the 
wall. Miss Hoffrr.an and Becker had an argument. Miss Hoffma n 
went to Mr. Dixon, Becker's Supervisor. Then Dixon and Miss 
Hoffman ,vent to see Mr, Forres ter, the Di.rector of Plant Services. 
Miss Hoffman stated that in the future she would not al l m-1 Hr, 
Becker to come into her departrnent unless Mr. Forrester came 
with him, · 

10. }-ffi. LEON.-'\RD HAGAN, Sup n :intendent of the Laundr:· and 
Linen Departmen t testifie d as to the qm1.lity of Mr . Beckcr 1 c: 
\./Ork in his depart men t, He s aid that on one occasion (no date 
was establj_shecl) a r•conditioning tumb ler " was 01.,t of order. 
Dixon sent Becker to repair it. Becker said a new complete 
starter unit was needed. The new unit was ordered. When it 
came it was not the corr8ct one. Then it was discovered tha t 
the ne,v un i t was not needed at all. Th e on ly thing needed to 
put the old unit in perfect running cond ition ,v a s ne,,1 contact 
points, He s .:i :Ld that later somet:i.n;e in August or September , 
E2cker repaired a swi tch in the J.aundry. It never did work 
after that lmtil someone else discovered only a minor adjustm0n t 
1Jas n eeded, 
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11, _MR.JOHN G. BOYD - a salesman for Consolidated Electri c 
Company who sells light globes·,. light fixtures and ot her such 
electrical merchandise to Washoe Medical Center testified he met 
Reginald Decker 9 or 10 months before this Hearing (that would 
be in April or May 1969) , at which time Becker found fault with 
the ballasts and S\Jitches and told Boyd there would be changes 
made , Boyd testified Becker said __ to pim - 11Heads will be rolling 
before long, rr 

12. About May or J t_!_t1__e 1969, according to Mrs. Margaret 
Clifford, Superintendent of Central Sup ply Department, soon 
after Hr. Forrester was h i red as Director of Plant Services 
(5 May 1969) Mr, Becker came into her department and during a 
conversation with her compla ined about the way Forrester ,ias 
doing th ings . She testified Becker said to her - nwe are planning 
something. Werll ge t Forrester. 11 

13. In June 1969 Laborers' I nternational Union of North 
America, Loca l Union No. 169 began efforts to unionize t he 
employees in . the Maintenance Department of Washoe Medical Center. 
Mr . Becker took an act ive part- in• the unionization effort, He 
helped prepare and distribute leaflets and membership cards, 
He talked with other employees and urged them to join the Union, 
Mr. Becker testified he did this at all hours on the premises 
before July 1969 at which time there i;.ias put on the bulletin 
board and distribu t ed to employees, a document referred to as 
11The Blue Notice 11 (Def. Exhibit E) ,,ihich &gain stated the rule 
against solic i tation. Becker testified that after receiving 
that notice he solicited union membership on the premises only 
before or after working hours, or during the noon lunch period, 
Becker t esti f ied he arranged meet ings of employees from var i ous 
departr.;ents of the hospital at the Labor Union's office in Reno 
and took a very active part in the union 1 s effort to unionize 

- all -of the department s of Washoe Medical Center . He contends 
that was the sole reason for his discharge. Three other employees 
were very active in the unionization effort , none of whom have 
been discharged. 

14. Sometime i n J une 1969, Mr. Dixon took Mr. Becker with 
him to see Mr. Forrester and ~fscuss the qua l ity of Becker 1 s 
work. At that time Becker was told that the quality of h i s work 
was excel lent, but . the quantity of work he was getting done was 
bel m-; s tandard, He was perforn-,i ng. unnecessary work ·on his mm 
without consulting his supervisor and was not keep ing his Juper
visor informed \vhere he was , or Hhat he 1,;as doing. He was told 
he must try to get along better ,,i ith people in other departments , 
as there had been compla i nts about his attitude and conduct. 

15. In A~ust_l%9_ again Mr. Dixon took Mr. Becker to 11r. 
Fon:ester' s office to discuss uns atisfactory pC!rformance. Mr. I 

Forrester testified he hacl prepared a 11rittcn mn:ning in the 
nature of a reprin-.ancl, The sum and subs t: 2.nc:e of the corr-plaint 
was that Bec~er was not pcrfor~ing a sufficient quantity of uork , 
1vc1.s cloirig too much on his m0n 1,i i thou t supervision aucl cl id not · 
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r ecognize Dixon as his superviscr. He apparently resented any 
control aver him. Becker admi tt-ed he had not reported to Dixon 
as he should. He ~ias apologetic and promised to do better. He 
asked Forrester to not put the written reprirr.ancl in his officia l 
personnel file. Forrester changed it to a verbal reprimand and 
did not place the paper in Becker's personnel file , On cross
examination (1·ihen late:r: recal led) Forrester contradicted himself 
saying he prepared the written d0cument for his own file 3.nd not 
t o be pl aced in Becker ' s personnel file. It is undisputed there 
was such a conference at which Becker rs work was criticized. 
_Becker contends , however , that this and other such criticism of 
his work was because of his union activity and constituted 
ndis criminationtr . 

16. 0I_l 15 September 1969 Mr. Becker \~as delivered his 
annual Job Evaluation Report prepared by his supervisor Mr. Dixon. 
I t i s in evidence as rrDefendant's Exhibit ru. It stated the 
following: 

Above Average 

Average 

Below Average 

3 Quality of work 
Neatness of t•Jork 
Acceptance of Responsibility 

5 Emotional stability 
Attendance 
Health 
Personality 
Initative 

9 Quantity of work 
Organization of work 
Compliance with instructions 
Performance j_n emergency 
Reaction to criticism 
Improvement endeavor 

·Adherence to policy 
Relation tvith cou:pany workers 
Communications 

Mr . Becker was the only employee of the Maint.:mance Depart ·· 
ment who received a be l mv aver~~ n:ark on any subject. There 
tve:r:-e 16 other err.ployees in the t1a i ntenance Department (all members 
of the Uni on) who were ra t ed , Their reports are in evidence as 
rrDefendc:nt ' s Exhibit G11 • 

Mr. Becker refused to sign h j s report contencling he h :- d not 
been fairly rated. Mr. Dixon tes t ified he told Becker if he 
would sign it he, Dixon, woulcl try to get h:hr, his next annuJl, 
regular raise. Dixon test:i_f ied he had typed on the bottom of 
t he form uncler comments the t·iords : 

1r1.,r . Becker is trying very hard to coop ~rate 
with us. He has sho;,;n great improver.:~mt in 
most areas and I believe that this will continue, 
Thcrefo:r:-e , I recommend his increase to the ne~t 

. step" . 

Mr. Dixon testified he liked Becker and his purpose in doing 
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this was to give Becker an incentive to try harder to cure the 
de fects in his performance. Becker did receive his raise to 
the next step in line. 

17. Sometime in October 1969 just befor~ an election was 
held, a meeting of employees was c·alled by V«.. CARROLL W. OGREN, 
Chief Administrator of the hospital. He pointed out ,vhat the 
hospital had done for its employees and tried to discourage the 
unionization. One ,,itness, hm;ever, Mr. ARTHUR C. SHE.A., an 
employee called by the Union , testified Hr. Ogren IT.ade no promise 
·1f t hey voted against the Union ancl did not threaten anything 
if the employees voted for the Union. According to Mr. Shea, 
Mr. Ogren said: rrBut j_f you do vote the Union in, it may be for 
the best. n 

_ ------ -18. -- On . 29-0ctober 1969 under the supervision of this Board 
an election ,·1c1s held for the employees of the Maintenance Depart
ment to determine whether or not they desired to be r epresented 
for purposes of collective bargain:Lng by Laborers' International 
Union of North America Local Union No. 169", Twenty-four employ
ees ,.,ere eligible to vote. Twenty-two cast ballots - 20 Yes, 
2-No, This Board then certified that Union as the bargaining 
agent f or the employees of the Maintenance Department of Washoe 
Medical Center. 

19. Immediately after the election on 29 October 1969 the 
Union becaree very active in an effort to unionize all the other 
departwents of Washoe 11edical Center. Union literature and 
membership cards were circulated in all departments. Mr, Becker 
was very act ive in this effort. 

· 20, Soon after the concentrated effort to unionize all 
departments of the hospital started, Mr. Roy Sampson, Personnel 
Director of Washoe Medical Center prepared and circulated among 
all en:p J.oyees a three page circular entitled "Think About It", 
in opposition to unionization. It consisted of a series of 
questions and ans·iers such as "Do I have to beloog to a Union 
to work at Washoe :Medical Center 11 , or 111,Jhy are Unions making an 
effort to organize Washoe 11eclical Center"? (S ee Pl. Exhibit 2 
for details) • 

21. MRS. MARGARET CLIFFORD, Superintendent of Central 
Supply testified that on many occasions ilien there was no e1ectricaJ 
work to be done in her department, Mr. Becker ,-wulcl co:ne in and 
vis it with her and other employees . She also t estified that on 
llf Novembe:c 1969, during working hours, Mr. Beckel: came in \'1i th 
the three pa ge folder, entitled "Think About It" prepared by Hr. 
Sampson (It em 20 above), in his hand and engaged in conversation 
\vith her , crncl t rn other en°ployees , fo:c thirty minutes or more 
regarding the Union. During th~t conversa t ion he said, referring 
to the fold 2r : r~his is the best thing that coulcl ever happen 
for the Union. Sampson is full of lies. Everytimc I ever talk 

--,vi th h irn he. is all lies. '1 She tes tifi.ecl she rep01.-tecl th:Ls to 
her in·:,1ecl i2te supervism·, 1'h:., . U;:iicl c1 P1.-in3le, a nd discussed it 
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with l!r. Rundio, Assistant Administrator, Evidently Mrs, Pringl_e 
reported it to Mr. Forrester, Director of Plant Services .::.s he 
testified that on the day he notified Becker of his termination 
he confronted Becker with mention of the event . Becker denied it, 
but he, Forrester , preferred to believe Hrs. Pringle, As far as 
Mr. Forrester 1•.1as concerned this ,,as h earsay , bu t it was not hear~ 
say evidence at the Hearing before this Board because Mrs, Clifford 
testified under oath that she was present and hea rd Mr, Becker 
m'lke the stat ements about Sc:rr.pson and had earlier heard him make 
a threat against Forrester. 

22, On 20 Noverr,ber 1969 Mr. Forrester called Hr, Dixon, 
Becker's immediate supervisor , to his office and discussed Becker's 
work , his atti_tude and his remarks to Mrs, Clifford six days 
before that. Then Forrester told Dixon to go get Becker, Mr, 
Becker was brought to Mr, Forrester's office and there notified 

. t!11'!.L£1i-<i _ ~_rr,p;J.._qyment.. vias _ _terrdnated. as -of -that day. 

23. In his testimony at the Hearing Mr , Becker contended 
the 11belovJ averageri marks on his rrJob Evaluation Report rr and all 

- the complaints about his attitude and work per formance were 
harassment constituting discrimination against him because of his 
union activity. 

24. At the Hearing before this Board - on Saturday, 31 
January 1970, Mr. Becker tes tified that at the time of his 
discharg·e from Washoe Medical Center his salary was One Hundrecl 
Sixty Dollars ($160.00) a week. The day after hi s discharge , on 
21 November 1969, he went to work in a position he still held and 
h is salary was Three Hundred Sixty-·F i ve Dollars · ( $365 . 00) a week. 

THE ISSUC 

The sole issue in this case is whether or not Reginald Becker 

was discharged from Washoe Medical Center in violation of the 

Local Government Employee-Management Relations Act , Section 9(1), 

a portion of which reads as follows: 

11A l ocal government employer.- shall not di scriminate 
in any way among its employees on account of member

. · ---ship · or non .:'rnernb ership in an employee organization." 

The Plaintiff - the Union a_cting f or Hr . Becker - contends 

 tha t in being discharged , "Becker ,,J.::J.S dj_scrimin2tecl agc:inst 

 because of his ~embership in, and activities on behalf of, the 

Union" o (PL Brief page 6) , 

The Union ha s the burden of' proof to establish the truth 

of that content ion. 
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ThG Defendant, Washoe Hedic&l Center, denies there was any 

discrimination against Becker for his Union activities, and 

contends he was discharg Gd for other reasons. This is an affirma

tive defense on ,·Jhich the Defendant has the burden of proof. 

THE EVIDENCE 

The nature of this controversy is such that each side must 

rely mainly upon the tGstimony of interested persons and some 

conclusions must rest upon conjecture or inferGnce. All testimony , 

however, ~vas taken under oath and this Board is duty bound to 

give credence to such testii:r.ony even ,Jhen presented by interested 

persons. 

The testimony presented by the Plaintiff's witness es must 

be accepted as true in establishing the fact there was extensive 

Union activity at Washoe Medical Center and Mr. Becker was very 

active in tha t effort, which was known to the management of the 

hospital. This is not denied by the Defendant. 

The real reason for the discharge of an employee is sometimes 

difficult to determine. Direct Gvidence is not ahiays available. 

Therefore , this Board in sorr:e cases may be justified in dra,~ing 

inferences and reaching conclus i ons from purely circums tantial 

evidence, or the sequence of events. 

NAT. LABOR RELATIONS BOARD vs PUTNAi I TOOL CO. 
U.S. 6th Cir (1961) 290 Fed 2d 663 

NAT. LABOR REIATIONS BO_\ RD vs ENGLISH MICA CO. 
U.S. 4th Cir (1952) 195 Fed 2d 986 

EASTERN COAL CORP. vs NAT. lABOR RElATIONS BOARD 
U.S. 4th Cir (1949) 176 Fed 2d 131 

In this case at ba~, how ever , the evidence presented by the 

Uni on establishes only~ possibility that Mr. Decker may have been 

discharged because of h is ext ensive Union activity. 

-8 ·· 
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Mr, · Becker testified that he could not remember any cr_iticisrn 

of him or his work until after he began his Union efforts. It i s 

well established that the Union first began its effo:,~t to unionb:e 

the Maintenance Department sometime in June 19700 Witnesses for 

the hospital testified to specific troubles with Mr. Becker which 

6 occurred prior t o that time as related in the Statement of "Facts" 

above" 

When full credit is g i ven to all the e,:idence presented by 

the Plaintiff i t amounts to the proposition that Becker engaged 

in Union activity and vJas later discharged, This at best leads 

only to a - "suspicion" that Mr. Becker may have been discharged 

b ecause of his Union ac t ivity, 

trsuspicion11 alone is not enough to conclusively establish 

that Union activity was the sole reason, or the real reason , for 

discharge. It was so held in the case of: 

PETITION OF UNION TRUST CO, OF PI17SBURGH 
Sup , Ct, of Pa (1941) 20 Atl 2d 779 

The facts in that case \vere that an employee named Nichols 

was a member of the AF cif -Lo He circulated membership appl i cations 

a rcong other employees. The Assj.stant Manager told Nichols he 

\•JOuld not be employed much longer if he c ontinued to make labor 

trouble, Later he was transferred t o the night shift and then two 

months after that he was discharged, The employer n,ade no affirma ·

tive defense c1.nd offered no evidence to establish any reason ror 

the disc~iarge, The Nationa l Labor Relations Board held Nichols 

had been discharged for l abor activity" The case 1,ias appealed to . 

the Pennsylv.:inia Supreme Court. 

The Court sc1icl at pc1ge 782 of .?.O Atl 2.d: 

11 Nichols wc1s R me~ber of the AF of L, lle ,;,_ias treatened, He 
wa.s transfern:cl fro rr. one shift to another. He 1,as cl:i. sc:hm~ged, 
There is not one scintilla of evidence that the dischRrge was 
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.1 due to any labor activity ar,.y · more than there ,•?as to support 
a finding that the transfer 1-ms due to that reason. Suspicion 
may have its place, but certliinly it cannot be substituted for. 
eviCtence. • , tr 

To the same effect: 

PENN lABOR P.ELATIONS BOARD vs KAUFMANN DEPT. STORE: 
Sup. Ct. of Pa (1942) 29 Atl 2d 90 

PENN LABOP, RELATIONS BOARD vs ELK l10TOR SALES CO, 
Sup. Ct. of Pa ( 1957) 130 Atl 2d 501 

The uncontrovertecl testimony presented by the Defendant's 

1 · ,;fi tnesses ·- evei1 t hough they were interested persons as members of 

management at the hospita l, ffiUSt be-accepted as true in establish-

ing the reason, or reasons, for Mr. Becker 1 s disch::n:ge other than 

his Union activity. 

1 
The hospital officials ,~ho discharged Becker knavi the real 

! reason, or reasons, for his discharge, and wider oath stated he 

vJas dischctrged for several r easons , among which are : 

1. He was dis satisfied with his job and his pay. 

· 2. He did not follow instructions. 
I 
! 
I 

3, He refused to stay in "chain of commandrr and ,·1ent over 
the head of his immediate supervisor. 

i 
I 4. Re violated the hospital 1 s rule against soliciting on 
 the premises during working hours, by soliciting member·· 

' I ship in the Union. 

11 5. The quantity of h is work was below stand2id probably 
,i bec~use he spent so much time visiting with other people, 
i! 
1 - 6·;·-- He ,vas 1.mable to fit into the working envh·onf:'ent and 

11 procedures of a hospital. 
: 

··- ·7;· He did not get along well with some other employees such 
1 as the s1.,perintendent of the surgical ,·Jar d 1-1ho refused 

to 2110'.·J him in her dc~partr,.ent unless the Director of 
; Plant Services ca me with hirr. 

'i 8. He ,•1as t he only e.mplo:·2e in the Hainten2nce Department 

! who received e-.,en one b2lm1 av_,~aq; e: n'ark on the Am1u8l 
Job Evaluation ·r.·Gpo:c t .---t.-rr::-BecI:e~---had nfne belmJ C:V8J:«gc 

I marks ( as list ed in item 16 of Facts abov8 stated). 
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. 1 

2 

3 

4 

5 

6 

7 

8 

9 • He downgraded and conder,.ned the IT;anagement to an outside 
s alesman ( Item 11 · of Facts above stated). 

10. About May or June 1969 , ·in talking to a nother employee_, 
he made threats against the Director of Plant Services. 

 ( Item 12 of Fac ts above stated) . Later, on llf November 
1969, to the same employee he made very disparaging 
remai:ks shm1ing contempt f or the Personnel Director 
( Item 21 of F&cLS above stated). 

Some of this ,ms denied by Mr. Becker, but the severo.l 

witnesses called by the hospital were not discredited on cross-

examination by the Union I s very able counsel. They were not 

_impea~~ed by o_t~er mean s . Therefore , this Board is duly bound to 

 accept their statement of specific facts constituting the reasons 

for the dis charge of Mr. Becker as being the true reason, or 

reasons. 

NAT LABOR REUI.TIOJ;s BOARD vs TEX-O-K.A.N FLOWER MILLS 
 U.S. Cir. Ct. 5th Cir. (1941) 122 Fed 2d 433  

ClIESAP:::: t,K & OHIO R.R. vs HARTIN 
283 U.S. 209 (1930) 75 La~ Ed 983 

- PENN R.R.. CO. vs CHANBERl.AIN 

I 288 U.S. 333 (1932) 77 Law Ed 819 

 
 

NAT LABOR REIATIOi'TS BOARD vs WALTON :MFG. CO. 
 369 U.S . l,OL:. (1962) 7 Lm,1 Ed 2d 829 
 

: '.rHE _ LA}:I_ 

\ THE GOVEPJ-.:l{ENT EMPLOYER I S RIGHT TO DIS CHARGE AN EMPLOYEE. 

 Section 9-1 of the Local Governn1ent Err. ployee-:Managernent 

I Relatfons Act (N. R. s. · 2sS. lliO) reads as follo,•1s : 

11 •• • •••• A local government e.rrployer shall not discrimL ,ate in 
·ariy way 2-.rnong its employees on account of membership or n on·· 

i membe:cship in an employee o:r.e;anization." 

! Section 10-2 (N.R . S. 288.150) reads as follows : 

: 11 2. Each local r; ov2,.:n1 .'. ent: emp J.oye:c is entitled, 1i:i.thout 
negotiation or r efe:cence to any agreement resulting from 

I 

 
negotistion: 

 ( a) To direct its employees; 
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5 

10 

1 5 

20 

25 

· .l (b ) To hire , promote, classify, transfer , assign~ retain 
suspend, derr,ote, ::\ischag_~, or take discii::.linary 
ac tion against any employee; 

(c) To re l ieve any employee frorr; duty because 0£ lack 
of work or for a.ny other leP,itimate reason ; 

(d) To maintain efficiency of its governmental operatic,~ 

( e) To determine the methods , means , and personLlel by 
which its operations are to be conducted ; and 

( f ) To take what~ver actions may be necessary to carr y 
out its respons i bilities in situations of emergency , 

(underlining supp l ied) 

 __ _ ~~~::_se_c ~ion (b) _ gives t he employer the_ right to d ischarge an 

emp l oyee for any reason, or for no specified reason at all (subject 

of c ourse, to the a nt i ··union prohibition in Section 9-1) o Under 

the rules of statutory construction this section is in no way 

effected by the more limited section (c) that follous it. Sub-· 

section (c) is merely an additional specification of the employer ' s 

right, but does not, in any we.y, limit the right specified in 

sub-section (b) . 

, 
I 

Therefore , this statute specifically reserves to the govern

I ment employer the common law right to discharge an employee for 

\ any cause , or no cause at aJ.l , as long_as the discharge is not 
t 
1 discrimination because of 1.mior:i mernbe:rsh·ip O:f _ _§l£!J..vij.:_y__, which is 
1 i pr ohibited by Section 9-1. 

' I n t he case of: 

PENN IABOR BOARD vs ELK MOTOR SALES CO . 
Sup. Ct. _Pa (1957) 130 Atl 2d 501 

Hr. Justice Jones speaking for the Com~t said: (At 
_p2ge_ 507) . 11The anDelJ e2 (en;ployer ) had the unq11estioncd right to 
discharge Braur.'gratz for any reason~ or for no ,:eason, so long as· 
it \ms not done for a. reason prohibited by the Statute. r, 

The Nevada Statute is even more definite in this regard than 

the rTcld.onal Labo:c Relatl.ons Act (29 u.s.c. A, 151 etc. ) . In 

construing that act, in the case of : 
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.1 .· NAT Li\BOR REL<\TIONS BOAP..D vs TEX-0-Ki\N FLOWER HILLS 
U.S. 5th Cir (1941) 122 Fed 2d 433 

· Mr. J ustice Sj_bley speaking for the Court said : 11 So i 
far as the National Labor Relations Act (29 u.s.c.A. 151 etc.) ! 
goes the employer may discharge, refuse to re··employ for any j 
reason, just or unjust , except discrimination because of 
un:l.on 2ctivities and relationships 11 • 

To the same effect : 

PENN LABOP-. RELI\TIONS BOARD vs ELK MOTOR SALES CO. 
( 1959) 130 Atl 2d 501 

Even in a case where the employee has extensively engaged in 

union activity. to the displeasure of the employer and is discharged! 

the employee has no right to be reinstated if the employer can I
I 
I show the discharge was for any other reason than union membership 

! or activity. 
I 

Counsel for the union in his brief has cited several Nation.?,1 

Labor Relations Board cases to the contrary, but as far as research 

has been able to determine the great weigld: of authority among 
. · .. -· 

the courts follow the case of: 

N.I\T LABOR RELATIONS BOARD vs TEX-0-YJI.N FLOWER MILJ.S 
U.S , Cir Ct 5th Cir ( 1941) 122 Fed 2d 433 

1 

! In tha t case· Judge Sibley speaking for the Court said 
(at page 439 of 122 Fed 2d): . 

But it rernains true that the discharger knows the real ! 
11

  cause of discharge, it is a fact to which he may swear. If 
he says it was not union membership or activity, but somethini 1 

i else whj_ch in fact .exi sted as .a __ g:cound, h is oath cannot be I
disregarded 1,eco.use of suspicion he may be lying. There must , 

I : be impe.:1chme:nt of him, or substantial controdict i on, or if I
i circuGstances ra ise doubts, they must be incons ist ent with 

the positive sworn evidence on the exact point. 11 

I 
I That case has been cited arnl followed by many courts, I t is 

I 
t rue it has b :)en ove:crulcd by the U. S. Suprem2 Court on one poini:, j 1 

 I
; but .:1pprovC?.c1 on the poiil'i: above discussed. In the Tex··O-Y..?ln cas8 I

I 
I 
i the Cour t made a distinction between the kind and amount of 

i 
, ey:i.ck,nce rccpJ.:,:-ed to jus tify a "c ease a nd desist order 11 c>.nd the I
' , 

 evidence nee ded to 11 0J:cler 2n emr l oyc8 r •:J i ns tatc.dn, Later cc1.ses I
 
I h ."'.ve h e l d che:c- e is· no rea l distinction and .:. 11 Ce .:i.se ond Des :i.st 
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Orderrr requires just as much proof as D.n 11Order To Reinstate an 

Emp loyee 0 • 

NAT. Ll>,.BO ~ RELATIONS BOARD vs WALTON MFG CO 
369 U.S. 404 ( 1962) 7 Law Ed 2d 829 
where the Supreme Court said: 

trThere i s no place in the statutory scheme for one 
' test of t he substantiality of evidence in reinstatement 

cases and another test in other cases," 

The fact th,H an employee canno t be discharged for labor 

union activity does not give him a protective shield against being 

discharged for any other reason even if it is in some way connected 

I with his union activity. 

NAT. LABOR RELATIONS BOARD vs WALTON MFG. CO. 
(19 61) 286 Fed 2d 16 

· 

 In that case Hr, Justice Joo.es speaking for the Court at 
page 25 of 286 Fed 2d said: I 

i 
I "It is well settled that an employee may not be dis

1 charged because of union activity, It is also true that 

' union membership and i..mion activity do not insulate au 

! employee from being discharged where an u;,1.la,,ful motive has 

i not been shm,n. r, 
. 
I - The Com:-t then cites n'.any cases in support of that statement. 

I In this case Mr. Becker 's solicitation of other employees to 

11 join the Union when carried on during vi or king hours , on the 

' premises, i n c1epartm2nts ,-;he,:e he had no other reason to be present: 

c ould be a va li<l re2son for discharge 2s a violation of the 11 no 

solicitation rul e 11 even though that violation ,,as connected \·iith 

"union activity" . It has been held in rr:any cases that an erntJloycr 

is not gu:i.lty of ircl iscr:i.idnation11 or '\mfaLc labor practicerr if 

. he enforces a rule p:roh:i.bitiP.g "nnj_of activity" on his premises 
i 

,! 
ii during 1rnrking hours. 

,, Ji 
Many such casc :3 at"e c:i.tcc1 anc1 Ii discussed in 29 U,S,C.A, 158 -· 

1 Note 82 beg i nning on p.::?.ge 
,, 

L:.21. 
!I 

!: Jus t as a un:i.on has the right to c.ontact eir.ployees , at '"· 

proper Cir,,e. and pJ.a.ce , to pers\.1.a cl2 t he?,,, to joi-.1. the union, an 
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___ 

employer has the right to irr.part to the e.r,ployees his vie,,;, .as to 

the advantages 01· dis advantages of j oinin_g the union" He cannot; 

of course , promise any re\-rnrd for not joining, or any E_Q.pal_t_y_ for 1 

 joining. He \·JOuld be guilty of 11discrimination1' against union 

membership if he does anything to prevent any employee fr om us ing 

his 01-m free ,-d.11 to decide whether he \<Jill or ,•Jill not join a 

union. 

· I n thi s case this Board considers it was not a violation of 

the Statute for the management of Washoe Medical Center to call a 

meeting of its employees before the election to endeavor to dis 

courage the selection of Local Union 169 as thei:c bargaining agent, 
j or to prepare and di stribute the circular entitled 11Think About 

I It. 11 This is a t,rn ,,;,ay street and there rr.us t be preserved _to the 

I 
1 employer just as much right to, without coe:csion , di scourage 

joining a union 8.S there must be g~anted to the union the right ' 

to p:coperly encourage j oining the union . 

- . . In this case a \<Jitnes s .ca lled by the Union , Mr. Arthur C. 

~ 
Shea , tes tified that at the meeting called by the hosp i tal Admin-

I istrator a day or so before the e l ec tion, Mr. Ogren did no t promi_se 

j1 anything if the employees voted agc>.inst t h e Union and did not 
I\ 

1 threaten anything if they voted for the Union. At one point the 
:i witness quoted Hr . Ogren as saying: 

11 But if you do vot e the unj_on in, it may be for the bes t.n 

In t h is evidence the Board fail s to find any proof of 

11unfs'.1jr. l c1.bor practice"_ by t he Defendant, Washoe Hedj_c2l Center • 
! 

LOSS OF_ WAC::E_S 

i 
: It cannot be sai_cl th&t r-';i-" Becker ' s cliscl, ,-::Tge has resultE,d 
: 

i in any monst~ry l oss to hirr. The very day after dis char ge ha 

i went t o work in a pos i tion he s till held at t he t ~ne of the 

i Heari!]g, for a s a l <1 ry of Three Hundi:ed Sj_xty -Fivc Dollars ( $365,CO) 
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a week, vJhich was Ti.JO Hundred Five Dollars ( $205.00) a week more 

than he was making at Washoe Medical Center. 

Therefore, it seerr.s reasonable to assume that in seeking an 

order of this Board to reinstate him in his former position, Mr. 

Becke.r seeks only a moral victo1y and probably woc:ld not return 

to Washoe 11edical Center if the opportunity became availab l e . 

THE LENGTH OF THIS DE9ISIQli 

This case probably could have been decided by a one page 

memoranclmr. decision. The Board, hm,Jever, believes that a long 

written opinion setting out all the maj or facts, and points of 

law involved, is advisable in this case because t his is the 

first action of t his kind before this Board under a neiv Nevada 

Statute. It is hoped this rather long opinion may serve as a 

guide line for the _ass istance of both labor and management i n 

similar cases that may arise in the future, 

. CONCLUSION 

The Board concludes the folloYing: 

L The Plaintiff has failed to carry its burden to prove that 

the discharge of Mr. Becker uas discrimination because of 

his union activity. 

2, The Defendant has established by substantial evidence that 

Mr. Becker was dis charged for reasons other than his ·tmJ.on 

activity. 

3. The petition of the Union for and on ·behc1lf of Regin;:,ld 

Becker for reinstatem::mt in his fo rmer position at Washoe 

Medica l. Center is 




