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I.OCAI. OOVEJINMU-11' EMPI.OYEE-MANAGEMENI' Rl:1ATICl'1S OOMD 

) In the Matter of the 
t.Hl'l'E PINE ASSOCIATION OF Cl.ASSRX)M 

canplainant, 

vs. 

\-fll'l'E PINE CDUN'1Y OOARD OF SCXDL 
TRUSTEES; ml:TE PINE <rmn'Y SCXXJL 
DISTRICT, and JOHN ORR, Superintendent, 

Respondents. 

) 
) 

) 

) 
) 
) 
) 

> 
-----------------") 

) 
) 

) Case No. Al-045288 
) 

DECISION 

By ~laint filed April 4, 1975, the White Pine Association of 

Class:roan Teachers seekS ~ determinations: (1) that the respondents be found 

to have violated the provisions of NRS 288.270(1) (e) 1 in that they refused to 

negotiate in good faith, and, (2) that salary, class size, teachers hou..--s, 

maintenance of standards, reduction of staff and notification be declared the 

mandatory subjects of negotiation between the parties pursuant to NRS 288.lSC. 

'!be respondents have answered and ccunterclaim:d requesting a 

detetmination that the caiplainant has refused to bargain collectively in good 

faith, a violation of NRS 288.270(2) (b) .2 

1. NRS 288.270(1) (el provides: 

It is a prohibited practice for a local governtlelt 
ernployer or its designated representative willfully 
to: 

(e) Refuse to bargain collectively in good faith 
with the exclusive representative as required in 
NRS 288.150. Bargaining collectively shall be 
construed to incllXle the entire bargaining process, 
inclu1ing rrediation and factfinding, provided for 
in this chapter. 

2. NRS 288.270(2} (b) provides: 

It is a prohibited practice for a local gcvemnent 
~loyee or for an employee organization or its 
designated agent willfully to: 

(bl Refuse to bargain collectively in good faith 
with the local govP.mnent erployer, if it is an 
exclusive ropresentative, as required in NRS 288.150. 
Bargaining collectively shall be oonstrued to-incl~ 
the entiro bargaining process, including trediation 
and factfinding, provided for in this chapter. 
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An expedited hearing was requested by t.'1e caiplainant and the matter 

was heard on May S, 1975. At the conclusion of the hearing, the parties 

stipulated to sul:mit t.11e caiplaint and counterclailll for decision imrediately 

with:::lut a transcript or post-hearing briefs. 

The factual situation which gave rise to the caiplaint carmenced on 

Decenber 16, 1974, when the Association notified the District of its intent to 

negotiate a contract for the fiscal year 1975-76, The notification inclu:3ed 

matters which required the budgeting of rrcney and is conceded by the carplainan 

to be in violation of NRS 288.180(1) as then in effect.3 

When the District's principal negotiating representative, 

Superintenient Orr, refused to carr.ence negotiations because of the statutory 

violation, the Association brought the matter before the Board of School 

Trustees. On .Deocni>er 23, 1974, Association President Leonard Schafer a~ 

before the School Board and req113Sted an extension of the Decentler l deadline 

because of his admitted oversight in filing the docwentation in a tinely 

fashion. A m:>ticn before the Board was unanim>usly carried "to grant the 

Association this favor in order that they might negotiate as they had in the 

past." (The portion in quxes reflects the state.nent contained in the School 

Board' s rnin1Jtes of the Decer.i:ler 23rd neeting. ) 

In DotJ31as County Professional F.ducation Association vs. Douglas 

County School District and the Board of Trustees of the Doo:;Jlas County School 

District, Case No. Al-045281, Item ;30, decision filed March 10, 1975, 1','IE! found 

that the failure to caiply with the provisions of NRS 288.180(1) absolved the 

3, NRS 268.180(1) provided: 

Wt-ienever an enployee organization desires to 
negotiate ca,cerning any matter which is subject 
to negotiation pursuant to this chapter, it shall 
give written notice of such desire to the local 
government employer. If the subject of negotiation 
requires the budgeting of ncney by the local 
goverrrrcnt erq;iloyer, the erplayee organization 
shall give such notice on or before Decent,er l. 

1. 
I 
I 
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District fran formally nagotiating this year. However, 1ri this instance we 

have a substantially different situation. The governing body of the Scoool 

District, the Board of Scheel Trustees, agreed unarum:>USly to overlook the 

statutory violation and enter into fonnal ~iatia1s. Such a statutory 

n.>qUirl3tCilts my be waived by a clear and unequivocal manifestation to do so. 

See, K0ndas v. Wasl-oe County Bank, SO Nev. 181, 254 P.2d 10B0 (1927). 

Contrary to the assertions of the respondents, the waiver does not 

appear to be either limited or corrlitional. The SChool Board overlooked the 

statutory violation, waived their right to rely an it and agreed to proceed 

as though the notification had been t:inl:!ly filed on or before December l. We 

find no difficulty with the tenn "as they had in the past" which appears in the 

School Board minutes. The parties had negotiated and entered into collective 

bargaining agreements "in the past", and, the sane was to occur this year. 

Finding the waiv2r of tho statutory deadli.,e to be legally 

pernissible, we turn to a consideration of the claim of each party that the 

other failed to negotiate in good faith. 

In considering a claim that a party refused to bargain collectively 

in good faith, C'O\lrts have generally looked to the totality of the c±i:'~c 

in the particular case to determine if it appears that a party c early ind:ica 

' a desire to not reach agreEm:!nt. See, National Labor Relations Bd. v • .Reed & 

~ince Mfg. Co., 205 F.2d 131, cert. den. 346 U.S. 887 (1st Cir. 1953). M:>re 

than a bare showing tl1a.t the bargaining has been ineffective is necessary to 

find that a party refused to bargain in good faith. See, Oil, Chenical & 

Atanic ~kers, Int. u., ~IO v. U.L.R.B., 486 F.2d 1266 (D.C. Cir. 1973). 

The testll!Dny and exhibits presented at the hearing indicate that 

the parties cannenced collective bargaining on January 31, 1975. They neet and 1 

negotiated on nl.%1erous occasions and resolved sare a.re.?S ~ ~ ~ ;;:ontt 

prior to the filing of the canplaint. Superintendent Orr in several instances 

suggested mediation which the Association rejocted because of the financial 
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inpact of mediation and the fact that previous attenpts at non-binding 

proceedings had been unsuccessful. On the other hand, Superintendent Orr 

refused to negotiate sevcr.il areas asserting that the waiver was a limited and 

conditional one or that the areas were mana.ge:ment prerogatives under 

NRS 28B,150{2). On those occasions where one party appeared reluctant to 

continue negotiations, the other party sought and encouraged a retum to the 

bargaining table. 

The con;,lainant has relied heavily in its claim of bad faith 

bargaining on the "counterpror;osals" of the respondents' negotiator, Mr. arr, 

These "eolmterproposals" were contained as handwritten notations in the margin 

of the existing contract and incluied such language as "we will take this w 

arbitration" next to sane of the proposed nn:lifications. Although the District: 

bargainirg position could rave been ncre artfully presented, Mr. Orr's adamant 

insistence on his bargaining position, as evidenced by the language relating to 

arbitration, is not alone sufficient to rerrler h:im guilty of ,._ef'using to barga 

in good faith. See, wal-Lite Division of United States Gypsun Co. v. N.L.R.B., 

484 F,2d 103 (8th Cir. 1973), 

Although neither party may claim that they made the utncst effort in 

their collective bargaining, we cannot find fran the evidence presented facts 

sufficient to warrant a finding that either party refused to bargain 

collectively in good faith. 

Turning to a consideratioo of the items sought to be declared the 

mandatory subject of negotiation, the parties stipulated at the hearing that 

the hours and notification provisions are negotiable thus withdrawing them fl'.all 

I our consideration. Further, the respondents admit in their pre-hearing 
I 

I 
I 

statenent that salaries are the mandatory subject of negotiation. In light of 
j ; . . 
:these admissions and our finding that the waiver of the December l rotificat •on 
I 
deadline was neither limited nor conditional, the parties shall proceed to 

negotiate these matters in conformity with Chapter 288 of the Nevada Revised 

Statutes. 

I 

l 
I 
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In In the Matter of the Mineral County Classroan Tead!.ers 1'ssoc:U 

vs. Mineral County School District and Board of Trustees of the Mineral Cou."lty 

SdlOOl Uistrict, Case No. Al-00099, Item #15, decision rendered June 20, 1974, 

reduction in force (or staff) was found negotiable to a limited extent: 

under the provisions of NRS 288.150(2) (c) the 
determination of when a reduction in force is 
necessa.r:y, the nU'llber of individuals whose 
~loy:ment must be tem.i.nated and the areas 
wherein the reductions shall occur are manage­
ment prerogatives and rot the subject of 
Ill3ndatory negotiation between the parties. 

The order in which personnel within the area or 
areas shall be discharged and artf rights they 
may possess after discharge with regard to 
preference in re-ernploy!rent are the subject of 
mandatory negotiation between the parties 
pursuant to NRS 288.150(1). 

sections 2(t) and 3 (bl of the new enactment recognize a similar 

partially negotiable status; the parties shall proceed to negotiate the 

4. Stats. of Nev., 1975, ch. 539, Sl:i, pps. _, ocntinued: 

(s) Teacher preparation t.i.l!e. 
(t) Procedures for reduction in work force. 

3. These subjects wnich are not within the scope 
of nandatory bargaining and which are reserved to 
the local goverment enployer without negotiation 
include: 

(al The right to hire, direct, assign or 
transfer an ~loyee, but excluding the right to 
assign or transfer an enployee as a fcnn of 
discipline. 

(b) The right to recluce in force or lay off 
any employee because of lack of work or lack of 
funds, subject to paragraph (t) of subsection 2. 

(cl The right to detennine: 
( l) Appropriate staffing levels and w:irk 

performance standards, except for safety 
considerations; 

. (2) The content of the workday, including 
withoiJ.t · limitation w'Crkload factors, except fQr 
safety considerations; 

(3) The quality and quantity of smvices 
to be offered to the public; and 

(4) The neans and methods of offering 
those services •... 

7. Contract provisions presently existing in 
signed and ratified agreements as of May 15, 1975, 
at 12 p.m. shall remain negotiable. 
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The three issues which remain .for our detennination of their 

negotiability are: reduction in staff, maintenance of standards and class size. 

Scbs~--uent to the hearing on this case, the Nevada State Legislature 

,;,assed, and the Governor signed into law on May 18, 1975, A.B. 572. The new 

law was effective upon passage and approval. Stats, of Nev., 1975, di. 539, 

§21, pps. __ . Section 15 of the Act lllilkes sweeping changes in the portion 

of the law which controls what matters shall be the mandatory subject of 

negotiation. 4 

4. Stats. of Nev., 1975, ch. 539, §15, pps. pro".rides in part: 

Exce;,t as provided in subsection 4, it is the duty 
of every local governnent enployer to negotiate in 
good faith through a representative or representatives 
of its own choosing concerning the 1nandatory subjects 
of bargaining set forth in subsection 2 with the 
designated repre~tatives of the recognized enployee 
organization, if any, for each appropriate negctiatincJ 
lL~i t arrong its eirployees. • •• 
2. The soo;,e of mandatory bargaining is limited to: 

{a) Salary or wage rates or other fo:cms of direct 
11CI1etaxy cor.p:msation. 

(b) Sick leave. 
(c) Vacation leave. 
(d) Holidays. 
(e) Other paid or nonpaid leaves of absence. 
(fl Insurance benefits. 
(g) Total hours of work req.lired of an enployee 

O.."'l each work day or \-.Ork week. 
(h) Total nunber of days' work required of an 

Eq'.)loyee in a work year. 
(i) Discharge and disciplinary procedures. 
(j) Recognition clause. 
(kl The netrod used to classify enployees in the 

negotiating unit. 
( 1) Dechlction of dues for the recognized srployee 

organization. 
(ml Protection of eq,loyees in neC!Otiating uni ts 

:Eran discrimi.ration because of participation in 
rea:,gru.zea enployee organizations consistent with the 
provisions of this chapter. 

(n) No-strike provisions oonsistent with the 
provisions of this chapter. 

(o) r.rievance and arbitration prccedures for 
resolution of disputes relating to interpretation 
or application of collective bargaining agreenents. 

(p) General savings clauses. 
(q) IJuration of collective bargaining agreement. 
(rl Safety. 

! 
i, 
I 

I 
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"[pl rocedures for redu::tion in w:irk force" as µrovided therein. 

By the very language of NRS 2Bt3.150, as anended, the maooatory 

subjects of negotiation are Umi ted and delineated. These enurerated areas 

that are s ubject to man:!ato.ry negotiation do not include the two other matters 

the o::mplainant seeks declared negotiable. Neither, does the oontract in 

existence between the parties a:mtain provisions in these areas. Stats. of 

Nev., ch. 539, §15(7), pps. Therefore these areas are not a nandatory 

subject of negotiation between the parties, but, would be apPropriate matters 

for the infonnal discussion procedure suggested by Section 15(6) of the Act. 5 

FINDINGS OF FA..~ 

l. That the conplainant, ~'hite Pi."'le Association of Classroom 

'l'eachers, is a local governlltillt ell)loyee organization recognized by the 

respondents as the exclusive bargaining agent for the certified class:rcxr.\ 

teaching personnel at the White Pine County School District. 

2. niat the respondent, h,1ite Pine county School District, is a 

local govcrnrrent Clll>loyer. 

3. That the Ilhite Pinc County Boartl of School Trustees is the 

governing body of the mute Pine County School District. 

4. niat Mr. John Orr is the Superintendent of the White Pine county 

School District. 

5. That on Decer.ber 16, 1974, the Association notified the District 

of its desire to carmence negotiations on a contract for the fiscal year 1975-

76. 

5. Stats. of ~ev., 1975, d1. 539, §15(6) provides: 

This section does not preclude, but this chapter does 
not require the local governnent enployer to negotiate 
subject matters enumerated in subsection 3 which are 
outside the scope of man:iatocy bargaining. The local 
governnent enployer shall discuss subject matters 
outside the scope of mandatory bargaining but it is 
not required to negotiate such na.tters. 
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6. That the notification was not timely filed in ccnfonn.i.ty with 

the provisions of NRS 2B8.1B0(1} as then in effect. 

7. That on December 23, 1974, the Board of School Trustees 

unanincusly passed a mtion "to grant the Association this favor in order that 

they might negotiate as they had in the past." 

I B. That the action of the Board of Trustees on Dec:errber 23, 1974, 

!waived the violation of the statutory provision. 

, 9. That subsequent to the School Board's action the parties 

jccmnenced negotiations on Januaxy 31, 1975, ~ing a.'Xi negotiating on nunerous 

occasions and resolving several areas of the proposed contract prior to the 

filing of this CX>Itplaint. 

10. That the Association refused to enter into mediation as 

suggested by the School District's negotiating representative, Superintendent 

John Orr. 

11. That respondent Orr refused tc negotiate class size, teachers 

hours, maintenance of standards, reduction of staff and notification asserting 

that the matters were not the mandator:;i• subjects of negotiation under 

I.RS 2B8 .150 as then in effect. 

12. That the respondent Orr refused tc negotiate the subject of 

salaries asserting that the waiver of the Board of School Trustees was limited 

and conditional. 

13. That the respondents in their pre-hearing statement admitted 

that salaries, teachers hours and notification were the mandatoxy subject of 

negotiation thus withdrawing them fran our consideration. 

1. That under the previsions of Chapter 28B of the Nevada Revised 

Statutes the 10::al Government Ehtlloyee-lTanagernent Relations Beard possesses 

original jurisdiction ever the parties and subject matter of this caiplaint. 

-8-

http:ccnfonn.i.ty


2. 

I Teachers , is a 

I defined in NRS 

I 
1-
l 3. 

That the carplainant, White Pine Association of Classroan 

local government errployee organization within the tenn as 

288.040 as anended cy Stats. of Nev., 1975, ch. 539, §11, pps. 

That the caiplainant, White Pine Association of Classroan 

Teachers, is recognized by the respondents as the exclusive bargaining agent 

for the certified classroan teaching personnel at the White Pine County School 

District. 

4. That the restX)ndent, White Pine County School District, is a 

local goverrnent enployer wi~1in the tenn as defined in NRS 288.0i:iO. 

5. That the restX)rxient Sc.11001 Board, as govexning body of the White 

Pine Col.."lty School District, legally and without condition or limitation 

waived t!1e a:xrplainant' s violation of NRS 288.180 (1) as then in effect. 

j 6. That based UtX)n the evidenQ:! pmsented, we do not find that 

I either ~y refused to bargain collectively in good faith in violation of 

the provisions of NRS 28!L 270. 

7. That the stipulation of the parties at the hearing and the 

admissio."ls in the resp:mdents' pre-hearing stater.ent leave no justiciable 

issue as tc whether or not salaries, teachers hours and notification a.re 

negotiable. 

8. That class size is an area not covered cy the current collective 

I bargaining agn..>eTent executed between the parties and is not e,cpressly 

delineated as a negotiable matter in Stats. of Nev., 1975, ch. 539, §15, 

pps. __ , and is therefore not a 1randatory subject of negotiation between 

I the parties . 
I 
' ... 9 • That r..aintenance of standards is an area not covered by the i 
I I 

C'.irrent colloctive bargaining agreement executed by the parties am is not 

I I expressly delineated as a negotiable ll'atter in Stats. of Nev., 1975, ch. 539, 

I §15, pps. __ , c1m is therefore not a mandatory subject of negotiation betwee 

1 the parties. 

I! -9-
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JI 
'• ;: 
!i 
i ~ 

I' r 
II 
j· :j 10. That "procedures for reduction in work fcrce" are a manda.tc:y 

ii subject of negotiation between the parties pursuant to Stats. of Nev., 1975, 

i! ch. 539, §15(2) (t), ha..rever, all other determinations with regard tc reduc:-...icn 

ri in the \\Ork force are expressly designated as manage!IIE!nt prerogatives under 

the provisions of Stat. of Nev., 1975, ch. 539, SlS (3) (b). 

The parties shall proceed with their negotiations in conf0%111ity 

I with this decision. 
I 

Dated this 30th day of _M_ay ___ , 1975. 
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• Boar cba'i.--m.m 

John T. Gojack, 




