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RBLATIOBS BOARD 

CLARK COUNTY PUBLIC EMPLOYEES 
ASSOCIATION, SEIU LOCAL 1107, 

complainant and 
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-vs-

HOUSING AUTHORITY OF THE CITY 
OF LAS VEGAS, 
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:tTEH HO. 270 

CASE NO. A1-045478 

DBCIS:ION 

For the Complainant/ 
counter-Respondent: Hope J. Singer, Esq. 

TAYLOR, ROTH, BUSH & GEFFNER 

For the R•spondent/ 
Counter-complainant: Malani Kotchka, Esq. 

SMITH i KOTCHKA 

For the EMRB: Tamara Barengo, Chairman 
HQWard Ecker, Vice Chairman 
Salvatore c. Gugino, Meml:ler 

STATEMENT OP TU QABB 
on August 31, 1990, the Clark county Public Employees 

Association, SEIU Local 1107 ("Association11 ) brought the 

instant Complaint against the Housing Authority of the city of 

Las Vegas ("Authority") with the Local Government Employee­

Management Relations Board ("EMRB 11 and "Beard"), alleging that 

the Authority made the following unilateral changes in 

violat.icn of NRS 288.150(1.), NRS 288.270(1) (a) and NRS 

288.270(1)(e): 

(a) imposition of a modification in dependent 
health insurance coverage requiring a 100 percent 
employee ecntribution; 
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(b) a decrease in vacation leave for anyone with 
over two years' employment by ona week; . 

(c) imposition of a maximum of .200 hours vacation 
time; 

(d) a decrease in the maximum amount of sick 
leave accrual; 

{e) a prohibition against cashing in sick ·1eave 
at the time of termination; 

(f) freezing of 40l(k) plans such that no further 
employee or employer contributions may be made; 

(g) imposition of a more burdensome standard for 
receipt of longevity pay; 

(h) removal of holidays on Columbus Day and Good 
Friday; and 

(i) imposition of at-will employee status. 

The Authority alleged to the effect that no unilateral 

changes had ~een made which violated the statutes cited in the 

Complaint, and filed the following "COUNTERCLAIM": 

1. on March 23, 1990, the Association and 
the Authority entered into a Settlement Agreement 
whereby the Association waived all prohibited 
practices as defined in NRS 288.270(1) which may 
have been committed by tbe Housing Author:Lty prior 
to March 23, 1990. 

2. The Association's tiling of the Complaint 
on August 31, 1990 accusing tbe Housing Authority 
of engaging in prohibited practices prior to March 
23, 1990 is both a breach of its Settlement 
Agreement and a refusal to bargain collectively in 
good faith with the Housing Authority in violation 
of HRS 288.270(2)(b). 

WHEREFORE, the Housing Authority requests 
that (1) the Association be f'ound to have 
committed a prohibited practice within the meaning 
of NRS 288.270(2)(b); (2) the Association be found 
to have bargained 
Authority; and ( 3) 
reimburse and make 
damages suffered as 
failure to bargain 
reimbursement of the Housing Authority's attorneys 

2 

in bad faith with the Housing 
the Association be ordered to 
whole the Authority for all 
a result of the Association's 
in good faith, including the 
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fees and costs incurred in this proceeding. 

At the pre-hearing conference held on February 1, 1991, 

the parties agreed to narrow the issues from the original 

thirty-three (33) to the following fifteen {15) issues: 

1. Whether or not the Union filed the 
instant Complaint within the six-month statute of 
limitations pursuant to NRS 288.110(4); 

2. Whether or not the Union has failed to 
include a clear and concise statement of the facts 
constituting the alleged prohibited practice, 
including the time and place of the occurrence of 
the particular .acts and the names of the persons 
involved, a.s required by NAC 288.200(1)(c); 

3. Whether or not the Union agreed in the 
March 23, 1990 Settlement Agreement to waive all 
prohibited practices as defined by NRS 288.270(1) 
which may have been committed by the Authority 
prior to March 23, 1990; 

4. Whether or not the April 27, 1990 
Settlement Agreement between the Authority and the 
Union became effective upon its approval by the 
Board of commissioners (l'Commissioners11) on April 
27, 1990; . 

5. Whether or not the Union and the 
Authority agreed in the April 27, 1990 Settlement 
Agreement that the Union would not become the 
recognized representative of the designated 
bargaining units until the Commissioners 
recognized the Union follo'l!·dng certification of 
the election results by the Commissioner of the 
EMRB; 

6. Whether or not it would have been illegal 
for the Authority to bargain with the Union over 
the changes alleged in the Union's Complaint prior 
to recognition of the Union as the exclusive 
bargaining representative for the two bargaining 
units ~efined in the April 27, 1990 Settlement 
Agreement: 

7. Whether or not the Union's filing of the 
complaint on August 31, 1990 accusing the 
Authority of engaging in prohibited practices 
prior to March 23, 1990 is a breach of the March 
23, 1990 Settlement Agreement and a refusal to 
bargain collectively in good faith with the 
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Authority in violation of NRS 288.27O(2)(b); 

8. Whether or not the Authority had any 
obligation in 1990 to bargain over the subjects 
set forth in paragraph 9(a) through 9(1) of the 
Union's complaint pursuant to NRS 288.180(1); 

9. Whether or not the acts complained of in 
paragraph 9(b) through 9(1) of the Union's 
Complaint occurred on February 2 and February 28, 
1990, prior to the Authority's recognition of the 
union on June 13, 1990, and were unilateral 
changes in mandatory subjects of bargaining; 

10. Whether or not the Authority's decision 
to require an employee contribution for dependent 
health insurance coverage made on April 27, 1990, 
prior to the EMRB's certification on May 16 and 
the Authority's recognition of the Union on June 
13, 1990, was a unilateral change in a mandatory 
subject of bargaining; 

11. Whether or not the subjects described in 
paragraph 9(f) and 9(i) of the Union's complaint 
are mandatory 4ubjects of bargaining as defined by 
NRS 288.150; 

12. Whether or not the subject described in 
paragraph 9(1) of tbe Union's complaint was a 
continuation of the Authority's existing policy 
and was not a unilateral change; 

13. Whether or not the Authority is required 
to refrain from changing terms and conditions of 
employment during the course of an organizing 
effort in violation of NRS 288.27O(1)(e); 

14. Whether or not the Authority's duty to 
bargain as defined in NRS 288.150 arose only after 
recognition of the Union on June 13, 1990; and 

15. Additionally, the Housing Authority 
raised this issue for the first time: 

Whether the Union's Complaint is barred by 
claim preclusion theories of res judicata, 
collateral estoppel and splitting a cause of 
action. 

on February 8, 1991, the Board conducted a hearing on 

the instant case. At the beginning of said hearing tl" 

parties agreed to eliminate Issues No. 4 and 5 as enumerated 
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on March 11, 1991, the Authority filed a Motion to Add 

to the Record (l) the testimony of an Employer-witness 

regarding an Association exhibit and (2) the two labor 

agreements which the parties consummated subsequent to the 

hearing. The Association filed an opposition to Respondent's 

Motion on March 21, 1991, alleging that the Authority made no 

showing that it was unable or incapable of presenting the 

testimony of this witness the day of the hearing and the 

Authority demonstrated no basis for adding the collective 

bargaining agreements to the record. The Authority replied to 

the Association's Opposition to Respondent's Motion on April 

1, 1991, rebutting the latter arguments in the premise and 

contending that the t.estimony and labor agreements which the 

Authority _desired to add to the record were necessary to avoid 

prejudicing the Authority. on April a, 1991, the Board denied 

the Authority's Motion to Add to the Record for the reason(s) 

that ". • • the authenticity of Petitioner's Exhibit ''A" nor 

the conduct (good faith or bad faith) of Respondent during the 

bargaining process which resulted in the aforementioned labor 

agreements are deemed to be determ.inati ve considerations in 

the adjudication of the Complaint and counter-Complaint, the 

absence of said testimony and documents will not prejudice 

Respondent's right to due process in this case." 

The following are a Discussion of the issues, the 

Board's Findings of Fact and the Board's Conclusions of Law. 

I I I 
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DISQVSSIQI 
There are three preliminary issues which must ,, 

addressed affirmatively before the Board can address the 

Complaint on its alleged merits. They are Issues 1, 2 and 1s, 

sypra. A finding against the Association on any one of these 

three preliminary issues will require that the Association's 

Complaint be dismissed. In this regard, the Board finds as 

follows: 

ZIRS'l' IBlMli+DBX 1,SSQlt 
COMPLAINT l'ILBD WJ:DDI SIX (4i) 
HONTJIS 01' DB PATBCS) 01' DB 
OCC~CB(S) OH ffllXC'li I!r IS 
BASED. (:tssu~ I.Jo. 1) 

The Authority states, . l .. •ithout contradiction from the 

Association, that the decisions complained of (except the 

modification of dependent health insurance coverage) ~ere ma e 

on February 2 and. February 28, 1990, and contends that t.u.! 

Association's Complaint: t,rc1s not filed within six (6) months o.f 

February 28, 1990, as required by NRS 288.110(4), which reads 

as follows: 

The Board may not consider any complaint or 
appeal filed more than 6 months after the 
occurrence which is the subject of the complaint 
or appeal. 

The Associatio~, however, contends that the Authority did not 

inform its employees of the Board 0£ Commissioners decision to 

implement all of the unil.ateral changes in conditions of 

employment (acts complained of) except the change in health 

insurance coverage, until the week of March 5, 1990; i.e .. , by 

memorandum dated March 2, 1990. This contention stanr 

substantially without contradiction. 
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Contractual time limitations such as that set forth in 

NRS 288.110(4), supra. have been consistently held to have 

been met when the claim or complaint is determined to have 

been tiled within the time prescribed ot the Complainant's 

first knowledge of the occ~rence(s) or act(s) upon which it 

is based. In other words, the time limits do not begin to 

toll until the aggrieved becomes aware of 'Che .. alleged 

violation which forms the basis of its complaint. NPER 

oH-20621, Qh,i.o Dept. of safety vs, FOP Ohio tabor council. 

.s.m;s. et, al.; NPER CA-21046, san Marino Unified School 

District vs, NEA, CTA, san Marino Teachers Assn, ; NPER 

FL-21189, city of Fort Walton Beach vs, For:t Walton Beach Fire 

Fighters Assn,, Local 2601. 

Since the employees were not constructively notified as 

to the earliest change in benefits unilaterally implemented by 

the Authority until the week of March 5, 1990, the Board finds 

that the Complaint was timely filed within the parameters o_f 

NRS 288.110(4) . 

SECOND PRBLL'J?DIY tssg: 
ASSOCIATIOll'S CODLAIHT INCLUDES 
a CLBAR 1Jm COHCISD STATBMD'! OP 
P1'CTS COlfSTITUTING TBB ALLEGED 
PROHIBITED PlU\CTl:Cll. (Issue Ito. 3) 

NAC 288.200(c) provides that a complaint must include: 

A clear and concise statement of the facts 
constituting the alleged practice, including the 
time and place of the occurrence of the particular 
acts and names of persons involved; ••• 

The purpose of this provision is to require the 

complainant to furnish respondent with sufficient information 

to enable the latter to determine the basis for the complaint 
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and to prepare a defense against same, requirements which ar, 

fundamental to due process. The Board finds that the in! r 

Complaint is sufficient to meet that purpose. 

fflRD PRffl.XXIHUY ISSQB (No. 15 
of the issues agreed to ~y Qa 
parties,: 
ASSOCIATION'S COMPL&Ift HO'l' BARRBD 
BY CUIH PRBCLUSIOH UBOR%B8 OF RBS 
JlJDI~A, COLLATDAL BSTOPPBL U1) 
SPLZTTDIG A CAU8B OF ACTION. 

its Amended Pre-Hearing statement filed on February 

the Authority added the following issue of law: 

Whether the Association's complaint is barred by 
the claim preclusion doctrines of res judicata, 
collateral estoppel, splitting a cause of action 
and Peyton Pacicing company. Inc,, 255 NLRB No. 39 
(1981). 

Implicit in the Authority's addition of the above " issue 

of law" is that the Authority is taking the position that .&-s •~ ~ 

Complaint is barred under the theory(s) advanced. The basis 

for the Authority's addition of the aforementioned issue of 

law and the Authority's implied position with respect thereto, 

if such exist ( s) , is assumed to have been set forth in the 

Authority's Amended Pre-Hearing statement, which is quoted in 

pertinent part belotn 

I. Issues Of Fact And Law 

1. Whether the Association's Complaint is 
barred by the claim preclusion doctrines of res 
judicata, collat&ral estoppal, splitting a cause 
of action and Peyton Packing company. Inc,, 255 
NLRB No. 39 (1981). On February 1, 1991, at the 
prehearing conference, the Authority notified the 
Association and the EMRB that it would be 
addressing this issue at the hearing scheduled for 
February 8, 1991. In addition, at the prehearing 
conference on January 31, 1991, the Association 
agreed that the only issue regarding whether the 
AUthori ty was required to refrain from changing 

In 

4, 1991, 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

.14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
. 25 

26 

27 

28 
170-9 

9 

terms and conditions of employment during the 
course of an organizing effort constituted a 
refusal to bargain in good faith and violated NRS 
288. 270 (1) (e). The Association agreed that 
whether the motive was to restrain or coerce and 
whether the purpose was to influence the election 
or to punish the employees were not issues for the 
hearing on February s, 1991. In reliance on that 
representation, the Authority is ru2t going to have 
witnesses present to testify a~out the motive or 
purpose in making the changes in the terms and 
conditions of employment and is not going to 
introduce evidence of a legitimate business 
motive. The Authority understands that the 
Association is ~ accusing the Authority of 
violating NRS 288.270(1)(e) by refusing ti? bargain 
in good faith by implementing unilateral changes 
as enumerated in the complaint. The Authority is 
relying on this representation and will not be 
litigating whether the purpose of making the 
changes was to restrain or coerce bargaining unit 
employees in violation of NRS 288.270(l){a). 

During the hearing the parties stipulated that the 

Authority's motive for making the subject-unilateral changes 

was not at issue in the instant dispute; although the 

Association indicated that it is not necessary to show motive 

in order to establish .nterference and/or coercion prohibited 

by NRS 288.270(1) (a). Based on this stipulation by the 

parties, the Board stated that the Authority's motive for 

making the subject-unilateral changes would not be considered 

in its determinations. This would appear to have resolved the 

issue described in the Authority's Amended Pre-Hearing 

Statement, quoted :aupra. However, in its Post-Hearing Brief 

the Authority changed the basis for its position that the 

complaint is barred by the claim preclusion theories of res 

judicata, collateral estoppel and splitting a cause of action. 

Essentially, the Authority's position, as set forth for the 

first time in its Post-Hearing Brief, is based on the premise 
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that the Complaint is barred (under the aforementioned 

theories) by the settlement Agreements of March 23 and Ar 
20, 1990, and the EHRB Decisions of April 17, 1990 and May 11, 

1990, dismissing with prejudice the Complaints covered by Case 

No. Al-045458 and case No. Al-045470, ~espectively. 

The Soard finds that none of the unilateral changes in 

employee benefits which form the basis of the instant 

Complaint were involved in the issues addressed and/or 

disposed of by the Board's aforementioned Decisions, and the 

Board did not intend or contemplate that said Decisions would 

dispose of any other issues. Likewise, the Board finds no 

basis for concluding that the Association contemplated or 

intended to dispose of the issues .before the Board in the 

instant complaint; when it entered into the aforementicn '1 

Settlement Agreements. 

For the above reasons the Board finds that the Union's 

(Association's) Complaint is not barred by the claim 

preclusion theories of res judicata, collateral estoppel and 

splitting a cause of action. 

The Board, having found in .favor of the Association on 

all of the preliminary issues, now addresses the remaining 

issues: 

VHIOB (ASSOCll'l'IOB) DID BOT AQRBB 
'l'O WAIVB ALL P.ROJIIB:ITBD PRACTlCBS. 
(Issue Ho. 3) 

In September 1989, the Association filed a Complaint 

against the Authority, alleging that the Authority had 

committed a prohibited practice (refused to bargain with th. 
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4 

Association on the premise that it, the Authority, had 

assisted in organizing the employees) and requested that this 

Board order the Authority to recognize the Association. on 

March 23, 1990, in order to "resolve all of their differences 

and to avoid further investment of time and expense in any 

litigation over the issue of recognition", the parties- entered 

into a SETTLEMENT AGREEMENT, drafted by Respondent's counsel, 

which reads in pertinent part as follows: 

The Association waives all prohibited practices as 
defined in NRS 288 .. 270(1) which may have been 
committed by the Authority prior to the date of 
this Agreement, March 23, 1990, and agrees to 
withdraw with prejudice their Complaint. against 
the Authority filed in September 1989. 

The Authority contends that by virtue of this Settlement · 

Agreement the Association waived any right it may have ha4 to 

cite any prohibited practices committed by the Authority prior 

to March 23, 1990, and all of the alleged prohibited practices 

cited by the Association (except for the modification of 

dependent health insurance) occurred prior to that date. The 

Association, however, contends that by adopting t he 

above-quoted provision, it agreed to waive .Qllb: these 

prohibited practices involved in the Complaint filed against 

the Authority tn September 1989. 

Any waiver of a statutory right must be "clear and 

unmistakable". The Timk;en Bol. l,e.t: :aearing company vs, National 

Labor Relations Board, 325 F.2d 746 (6th Cir. 1963); New York 

Mirrcu:, 1s1 NLRB 834, 59 LRRM 1465 (1965); and Norris 

Industries, 231 NLRB so, 96 LRRM 101a (1977). In assessing 

whether the language of Article 23 meets the "clear and 
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unmistakable" test, however, the Board must consider the 

bargaining history of Article 23 and the part· · 

interpretation of the language contained therein. Reynolds 

Elec. & Eng'g co.,.. General Counsel Advice Memo., Case No. 

31-CA-16234, 125 LRRM 1368 (1987) • While the language of the 

March 23, 1990, Settlement Agreement may be "clear and 

unmistakable" as to the intention of the parties to waive any 

prohibited practices forming the basis of the Complaint which 

was disposed of (the Complaint filed in September, 1989), said 

language is not "clear and unmistakable" as to the 

intention(s) of the parties regarding the prohibited practices 

(unilateral changes) allegedly committed by the Authority 

between the date said complaint was filed (September, 1989) 

and the date of said Settlement Agreement (March 23, 1990). 

Additionally, where an employer relies on contrac~ 

language as a purported waiver to establish its right to 

unilaterally change terms and conditions of employment not 

contained in the contract, evidence is required that the 

matter in is.sue was "fully discussed and conscious.ly explored 

during negotiations and the union must have consciously 

yielded or clearly and unmistakably waived its interest in the 

matter." GTE Automatic Elec., 261 NLRB 297, 110 LR.RM 1193 

(1982), supplementing 240 NLRB 297, 100 LRRM 1204 (1979). see 

also NPER OH-21856, City of Huber Heights, Docket No. 

89-ULP-09-0508, issued Aug. 17, 1990. No such evidence has 

been proffered in the instant case. 

I I I 

http:conscious.ly


l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
. 25 

26 

27 

28 
270-13 

For the reasons set forth above, the Soard finds that 
. 

the language adopted by the parties in the Settlement 

Agreement of March 23, 1990, insofar as it evidences the 

intentions of the parties regarding other prohibited practices 

allegedly committed by the Authority (prohibited practices not 

involved in the complaint disposed of by said Settlement 

Agreement} , does not meet the requisite "clear and 

unmistakable" criteria .. The Board, therefore, finds no basis 

for holding that the Association waived its right to pursue 

redress for the alleged prohibited practices cited as the 

basis for the instant Complaint. 

UNION'S (ASSOCIATION'S) PILI.GOP BB 
IHSTl\ft COMPLAift WAS 1f01' A BRUCH OP TBB 
MARCH 23, 1990 SETTLEHD'l' AGRE~ U'D 
DOIS NOT OONSTITtrl'B A REPUSAL TO BARGAlH 
IR GOOD PAITH. (Issue Ho. 7) 

The Authority contends the Association has failed to 

abide by the terms of the Settlement Agreement and has 

repudiated same by filing the instant claim. 

As stated previously, the language adopted by the 

parties in the Settlement Agreement of March 23, 1990, insofar 

as it evidences the intentions of the parties regarding 

prohibited practices not involved in the complaint disposed of 

by said Settlement Agreement, does not meet the requisite 

"clear and unm.istakablett criteria. Timken Roller Bearing, et. 

al., supra. Accordingly, the Board finds no basis for 

concluding that the Association breached the March 23, 1990 

Settlement Agreement and/or refused to bargain in good faith. 

I I I 
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AUTHOR%ff mmn HO OBLIGATIOJf, h%0R 
TO BNIUl'8 CDfI7ICATI08 o• DB 
U80CIA'l'I011, '1'0 BUGUII WIS '1'JIB 
ASSOCIA'l'IOJI OVD DB SUBJBCT8 SBT 
l'ORff DI PARAGRAPHS t(a) HROUGB 9(1) 
OP DB INSTUT aonunrr. (Issues Ho. 
t, 8 and 14) 

The Authority contends that the Association's attempt to 

meet the requirements of NRS 288 .180 ( 1) by hand-delivering a 

letter to the Authority on January 31, 1990, notifying the 

Authority of its desire to negotiate over monetary subjects, 

ostensibly in anticipation of its election as exclusive 

bargaining agent, must be rejected. Tha premise for the 

Authority's contention in this regard is that an employer's 

obligation to bargain collectively is limited to bargaining 

concerning mandatory subjects of bargaining with 

representatives of the recogni.z.e.g employee organization; i.~ 

until recognition occurs, there is no duty to bargain, and the 

Association was not recognized until June 13, 1990. The 

Authority cites in support of its contention that part of NRS 

288.150(1), reading in pertinent part: 

••• every local government employer shall 
negotiate in good faith through one or more 
representatives of its own choosing concerning the 
mandatory subjects of bargaining set forth in sub­
section 2 with the designated representatives of 
the recognized employee organization, if any, for 
each appropriate bargaining unit among its 
employees • •. 

(Emphasis added.) 

The Authority is correct only to the extent that it had 

no duty to bargain with the Association until the EMRB's 

certification thereof on May 16. 1220. Upon. certification < 

the Association and after receipt of the Association's request 
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of May 22, 1990, the Authority then became obligateQ. to 

bargain collectively witb the Association concerning 

non-monetary subjects for the year 1990, and concerning 

subjects requiring the budgeting of money for the :fiscal 1991 

year. 

Recognition, absent a legitimate reason for withholding 

same, is assumed to immediately follow certification, unless 

the certification is appealed. In the instant case, the 

EMRB's certification was not appealed. Assuming, arguendo, 

that it had been appealed, that act in and for itself would 

not have operated to stay the Authority's duty to bargain 

during the pendency of said appeal. NPER PA-18074:, Chartier& 

Township {February 27, 1987). In other words, the obligations 

which flowed to the employer (Authority) as a result of the 

certification were effective with the certification and were 

not contingent upon the Authority's "recognition" of the 

Association. It is the date of "certificationtt, not the date 

of the employer's recognition, that is controlling insofar as 

concerns determining when the employer became obligated to 

bargain with the Association~ 

The Authority's position in the instant case also 
. 

carries the implication that an employee organization is 

statutorily barred from initiating negotiations over matters 

which necessitate the budgeting of money when the notice 

requesting said negotiations is filed subsequent to February 

1. Again, the Authority is only partially correct. 

Application of that part of NRS 288 .. 180(1) requiring the 

15 
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employee organization to give notice of its desire to 

negotiate concerning subjects which will necessitate 

budgeting ot money on or before February 1, is somewhat 

different for employee organizations with existing labor 

agreement&, as compared to newly certified and/or recognized 

employee organizations tiling notice of their desire to 

negotiate an initial labor agreement, such as the instant 

case. In the former case" NRS 288.180(1) operates as a 

statutory bar to prevent the employee organization from 

reopening negotiations during mid-term. This is to enable the 

local government employ~ to actuate budgeting processes 

-mandated by statute · to provide for any additional funding 

which may be required as a result of negotiations. To 

interpret this requirement as precluding an employr­

organization, newly certified and/or recogniz.ed subsequent to 

February 1, from requesting negotiations concerning matters 

requiring the budgeting of money, would render said 

certification and/or recognition essentially meaningless until 

the fiscal year which follows said certification and/or 

recognition. Such interpretation would .be unreasonable and 

contrary to the purpose of NRS 288.180(1). This statutory bar 

clearly was not intended to apply to terms and conditions of 

employment- which are not covered or addressed in an existing 

labor agreement. g NPER PA-18097, carpon Lebi'lb Intermediate 

unit 21 y,z, carbon Lehigh Education Assn, (April 21, 1987). 

It follows, therefore, that is does not operate to prevent 

newly certified and/ or recognized employee organizatior1 

http:recogniz.ed


subsequent to February l from negotiating an initial labor 1 
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agreement. A reasonable interpretation of this statute as 

concerns its intended application to an employee organization 

which is certified and/or recognized subsequent to February 1, 

would be that said newly certified and/or recognized employee 

organization may submit a request to negotiate regarding 

subjects which require the budgeting of money; however, the 

effective date of any agreements resulting therefrom must 

accommodate the budgetary processes mandated for any 

additional funding which may be required, the same as would 

obtain if the request to negotiate regarding such subjects 

were filed prior to February 1 ot the following fiscal year. 

The Board's rationale for interpreting NRS 288.180(1) in 

this manner is also supported by decisions of the NLRB 

involving .the contract bar doctrine. The NLRB has held t hat 

it will not condition certification of a new bargaining 

representative on acceptance of its predecessor's labor 

agreement. The NLRB ruled that unless the new collective 

bargaining representative was to be "emasculated" in the 

exercise of its functions, it must be permitted to negotiate 

the terms and conditions of employment for its constituents. 

It (the NLRB) , therefore, refused to ••hobblen the newly 

certi.f ied collective bargaining representative with its 

predecessor's labor agreement. American seating co,, 106 NLRB 

2so, 32 LRRM 1439 (1953); Amer;:ican sunroof corp,, 243 NLRB 

112s, 102 LRRM 1oa6 (1979); Montgomery Jfard & co., 137 NLRB 

346, 50 LRRM 1137 (1962); and G.a:t.a City Q.ptical Co,, 175 NLRB 
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1059, 71 LRRM 1118 (1969). 

The NLRB subsequently reaffirmed its· American seat 

decision, holding in Ludlow 1tYJ.?ogra,ph Co,, 113 NLRB 724, 36 

LRlU« 1364 (1955), that an employer was reg)l,ired, not simply 

permitted, to bargain with a new bargaining representative 

over rates of pay, hours, and other matters covered- in the 

unexpired labor contract with the superseded unio.n. 

The Oni ted States Supreme Court has accepted American 

seating as a correct statement of the law. In NLRB vs. Burns 

International peteotiye Agency, rn~u.., 406 u.s. 212, so LRRM 

2225 (1972), the Court cited the rule to support its holding 

that a successor employer is not bound by a collective 

bargaining agreement negot,iated by its predecessors which it 

has. not agreed to or assumed. However, the .rule of America""' 

se1ting is restricted to cases where the union without a labor 

agreement is a new and different representative and not merely 

a continuation or successor of the union party to the 

unexpired labor agreement. 

While the instant case involves interpretation of a 

5tatutox:y bar (rather than a ~tract bar) and negotiation of 

an initial labor agreement with a newly certified and/or 

recognized employee organization where no labor agreement 

exists (rather than negotiation of initial labor agreements 

with succ;es,aor organizations), the Board concludes from the 

case law, MUl)ra. that neither an alleged statutory bar, such 

as NRS 288. 180 ( 1), .nor an alleged contract bar should be 

interpreted to preclude a newly certified and/ or recognize'-

18 
270-18 



employee organization from negotiating an initial labor

agreement during the term of either an existing labor

agreement or during the current fiscal year, where no labor

agreement exists. 

For the reasons set forth above, the Board finds that

although the Authority was under no obligation to bargain with

the Association on Am! subject prior to the EMRB's 

certification of the Association, it became obligated to

bargain with the Association on .&ll mandatory subjects, 

including those involving the budgeting of money, with the 

effective date of any agreements requiring additional funding 

to be determined as if the negotiations occurred pursuant to a 

notice filed on or before February 1 of the following fiscal 

year . 

. tmILATERAL CJUUIGBS .MA.OB BY DB AO'?BORITY 
INVOLVED StJBJBC!'S OJI J.mBDATORY BUGAIHIKG 
BY VIRTUE OP BIRD DB SVBJBC'!S BBIBQ 
SPBCIJ'ICALLY 8ft l'()RTK DI DS 288.150(2)· 
OR RB StJBJEC'l'S 8B%KQ SIGHIJ'ICUTLY 
RBUTBD '1'0 WAGES, RULBS DD ffORltl:HG 
COHDI'l'IOHS. (Issue~ Ifo. ,, 10, 11 and 12) 

The Authority admits that all subjects (unilateral 

changes) listed in the Complaint, except the 401-K plan and 

the imposition of at-will employee · status, are subjects of 

mandatory bargaining pursuant to NRS 288.150{2); albeit 

requiring the budgeting of money. 

One of the Authority's unilateral changes forming the 

basis of the Complaint is the "freezing of 401-K plans" 

pursuant to the Board of commissioners' decision of February 

28, 1990, involving a subject (401-K employee benefit plans) 
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which is not included in the mandatory bargaining subjects 

listed in HRS 288.150(2). The Authority contends that it . 
~ 

no obligation to bargain with the Association on this subject 

because it is not a mandatory subject of bargaining under NRS 

288.150(2). 

The evidence of record indicates that the Authority's 

401-K Employee Benefit Plan was a long-standing program; i.e., 

it appears to have been in effect since at least 1985. 

Benefits provided employees for a period of years as a matter 

of practice become subjects which may not be eliminated or 

reduced except through collective bargaining with the 

certified and/or recognized employee organization representing 

the employees who may be affected by such a change. 

Accordingly, the unilateral change in the 401-K employ' 

benefit plan which the Authority made constitutes a failure to 

bargain in good faith in violation o.t NRS 288.270(1) (e). 9 

NPER FL-1s1so, Pensacola Junior college vs, Pensacola Junia;: 

college Faculty Assn, (June 11, 1987) and 9 NPER NY-14625, 

Town of Henrietta vs, cwA, Local 1110. Roadrunners As/UL. 

(December 15, 1986). Likewise, the fact that in the instant 

case the Association had not been certified and/or recognized 

as the exclusive bargaining agent for the employees so 

aff acted on the date of said change, did not in any way 

mitigate the Authority's obligation to continue the 401-K 

employee benefit program, and its failure to do so constitutes 

a failure to bargain in good faith in violation of NRS 

2as.21o(l)(e). 9 NPER NJ-1s191, Camden Housing Authority vs. 
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New ,Zersey Civil service Assn. council liQ (May 22, 1987). 

As concerns the Authority's alleged uni1ateral 

imposition of at-will employee status, the evidence of record 

indicates that, historically, the Authority's employees have 

been considered at-will employees. Accordingly, the inclusion 

of a provision in the revised personnel handbook, stating that 

the employees were "at-will" did not constitute a uni1ateral 

change in their status. 

A'D'TKORITY ns REQUIRED TO MAX:ln'AI• STATUS 
QUO DURZHG TD COORSB OP '.fHB 1..SSOCll'.f:tOB'S 
ORGA!tt2:tKG D'PORT ARD DB 'ONILATDAL 
CHUlGBS WICK IT IMPLEMBR'l'BD WERB 
VIOLATIONS OP THIS OBLIGATIO~. (Issue No. 13) 

In its Pre-Hearing Brief and Answer to the Authority's. 

counterclaim, the Association contended that the Authority had 

violated NRS 288.270(l)(a) and (e) by changing the terms and 

conditions of employment during the pre-election period and 

after the representation election certified by EMRB. In 

support of its contention the Association submitted the 

following argument(s) and case law: 

The National Labor Relations Board has long 
held that employer interference with employees' 
rights to organize under Section 7 of NLRA by 
changing terms and conditions of employment in 
retaliation for their protected concerted activity 
violates.section S(a)(l) of the Act. s.e.e, e.g., 
Davis Wholesale co,. Inc., 165 NLRB 271, anf'd 413 
F.,d. 407 (D.C. Cir. 1969). The National Labor 
Relations Board has also consistently held that 
withholding of benefits in employees' terms and 
conditions of employment during the course of a 
union organizing campaign violates the National 
Labor Relations Board. Goodyear Tire & Rubber 
.Q2..,., 170 NLRB 539 enf'd 413 F.2d. 158 (6th Ci:t:. 
1969). These historic and basic concepts have 
been held by the NLRB to apply in situations where 
the employer imposed more onerous terms and 
conditions of employment in the wake of the 

21 
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employees' union organizing activities. .se.=,, 
e.g., Mississippi Chemical con,., 2so NLRB 413, 
418 , (1986); and where the employer imposed 
different terms and conditions in retaliation for 
employees' organizing efforts, Ohio New & Rebuil.t 
Parts. Inc., 267 NLRB ,20, 431-431 (1983). By 
changing certain basic terms and conditions o~ 
employment during the organizing drive and after 
the Union election, Respondent violated NRS 
288.270. 

The Authority contends that the unilateral changes 

involved in the instant Complaint bad been under consideration 

since before the Association commenced its organizing effort, 

in view of which (the Authority alleges) the unilateral 

changes in employee benefits cannot be considered a violation 

of the status quo. The Board does not agree. The unilat.aral 

changes which the Authority implemented during the 

Association's organizing effort (except for the alleged 

impositiQn of "at-will" status) were not constructive 

scheduled prior to commencement of the organizing effort, 

clearly altered the status quo and constitute violations of 

the Authority's duty to bargain in good faith. The Authority· 

knew or should have known that once the organizing effort 

commenced it was obligated to maintain that level of benefits 

which existed prior to commencement of the organizing effort, 

pending resolution of said organizing effort and collective 

bargaining with the potential representative. However, there 

is no evidence in the record to indicate that the Authority 

gave any consideration whatsoever to its obligations in this 

regard. In fact, the Board of commissioners continued to 

deliberate regarding the changes in benefits and eventual! 

implemented same, in contravention of its duty to bargain 
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regarding said changes after the Associatton's organizing 

effoxt was successfully concluded. While the Authority's 

motivation for making the subject changes is irrelevant and 

not at issue in the instant dispute (American Freightway co,~ 

I.rue..., 124 NLRB 146, 147 (1959)], the actions of the Authority 

in implementing such changes during the organizing effort have 

appearance of actions which were designed and intended to 

circumvent the Authority's duty to bargain regarding said 

changes upon certification and/or recognition of the 

Association as exclusive representative for employees of the 

bargaining unit. Such actions are considered prohibited 

practices under NRS 288 .170 (1) (e). 9 NPER CA-18090, 

califo,;:rda state university vs, ca11tm:nia Faculty Assn. 
(April 29, 1987); 9 NPER NJ-18191, camden Housing Authority 

vs, No Jersey cfyil service Assn,, council 10 (May 22, 1987); 

and 9 NPER FL-1s1so, Pensacola Junior College vs, Pensaeola 

Junior college Faculty Assn, (June 11, 1987). Additionally, 

notwithstanding the Authority's motivation and/or intent, it 

is clear that the unilateral implementation of said · changes 

during the Association's organizing effort had the same effect 

as conduct which interferes with the rights of the employees 

to organize and bargain collectively regarding their benefits, 

etc. The principle established by ~merican Freightwayf 

therefore, applies to the Authority's actions and requires 

that the Board consider same as prohibited under NRS 

288.270(1)(a) and (e) . 

I I I 
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'l'O'tALZ'l'Y 01' AtmlORX'ff 'S COBDUC'l' DmICA'l'ID 
1, I.ACX 01' GOOD •~xn AND COHS'l'I'l'UTBD A 
PROKIBI'l'BD JRAC'l'ICB. 

The Board dQes not operate in a vacuum and notes with 

concern that from the beginning (the Association's initial 

request for recognition and bargaining) the relationship 

between the Authority and the Association has been undermined 

by the Authority's apparent reluctance to recognize ~e 

Association (as evidenced by the 60-day "cooling off period" 

unilaterally imposed by the Authority) , and the Complaint 

which resulted therefrom; the delay in commencing negotiations 

on an initial labor agreement, which the Association 

encountered as a result of the Authority's refusal and/or 

reluctance to recognize and bargain with it; and the 

unilateral changes in employee benefits set forth in t b.., 

instant Complaint which the Authority made during the 

Association's organizing effort , in an apparent attempt to 

circumvent its duty to bargain regarding said changes. In 

consideration thereof, the Board also finds that the totality 

of the Authority's conduct indicated a lack of good faith and 

constituted a prohibited practice under NRS 288.270(l)(e). 

NPER CA-1s11s, Temple city Unified school District vs, Temple 

city Education .Assn,. NEA, CTA {June 24, 1987) and NLRB vs, 

Virginia Elec. & Power co., 314 u.s. 469, 9 LRRM 405 {1941). 

The Board notes for the record that the Authority has 

not only engaged in conduct which · had the effect of 

interfering with the right of its employees to organize and 

bargain collectively, but has also engaged in conduct whic,. 

24 
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appears to have been designed to frustrate the Board and 

prevent it from meeting its statutory duty to decide issues 

involving alleged violations of NRS Chapter 288. such conduct 

is manifested in the following: 

(1) The Authority improperly filed an "Offer of 
Proof" in an apparent attempt to circumvent the 
Board's denial of its "Motion to Add to the 
Record", further burdening the record with 
evidence which the Board had previously declined 
to consider in adjudicating the instant complaint. 

(2) The Authority advanced a plethora of theories 
as allegedly supporting its numerous position(s) 
in the dispute, in an apparent attempt to confuse 
the issues and overwhelm the record with argument 
and/or evidence of questionable relevance. such 
"buckshot pleading•• unnecessarily encumbers the 
record and is manifestly unfair because it tends 
to place the other party in an untenable or 
indefeneible position. It not only frustrates the 
process of adjudicating the dispute, but also has 
a chilling effect on the duty of the parties to 
bargain in good faith; e.g., the tactics employed 
by the Authority in pleading this•case before the 
Board cannot be conducive to establishing and/or 
maintaining a good working relationship between 
the parties. 

(3) The Authority waited until it filed its Post­
Hearing Brief to advance a new basis for its 
position that the Complaint is barred by the claim 
preclusion - theories of res judicata, collateral 
estoppal and splitting a cause of action. This 
resulted in Complainant not being afforded an 
opportunity to reply to the argument and/or 
evidence which the Authority introduced for the 
first time in its Post-Hearing Brief. Although 
the propriety of the Authority's action in this 
regard has been made moot to some extent by the 
Board's finding that the Complaint is not barred, 
it does evidence an apparent attempt on the part 
of the Authority to deny the Association due 
process. It also contributed to the Board's 
frustration in attempting to determine the 
relevant issues, argument and evidence. 

(4) In . its Post-Hearing Brief the Authority 
introduced argument and evidence relating to the 
labor agreements and testimony involved in its 
Motion to Add to the Record, which the Board 
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denied for the reason that neither "the 
authenticity of the Petitioner's Exhibit "A" nor 
the ccnduct • • • - of Respondent during the 
bargaining process are deemed to be determinative 
considerations in the adjudication of the 
Complaint and Counter-complaint". This argument 
and evidence is improperly before the Board not 
only because of the Board's denial of the 
Authority's Motion to Add to the Record, and 
because Complainant was not afforded an 
opportunity to answer . or respond to any evidence 
or argument introduced for tbe first time in the 
Authority's Post-Bearing Brief, but also because 
it consists of new argument and the introduction 
of at least one new issue not included in the 
issues stipulated to by the parties; i.e., whether 
or not the Complaint is barred by the "Zipper 
Clause11 contained in the labor agreements. The 
Authority has also stated in its Post-Hearing 
Brief that if the Board find& that it violated HRS 
288.270(1)(e), "the Authority hereby moves the 
EMRB t .o reconsider its decision to deny the 
Authority's Motion to Add to the Record. 11 1'he 
Authority's aforementioned actions represent 
either an attempt to continue deliberation on the 
pleadings in perpetuity or an attempt to establish 
some basis for having the Board's Decision 
overturned on appeal. In either in,ttanc::e, the 
Board considers such actions to be an 
inappropriate · and improper attempt to frustrat.e 
tbe Board in meeting its statutory duty to decide 
Complaints involving alleged violations of HRS 
Chapter 288. · 

PINDINGS OP .PJ.0% 

1. That the Complainant/Counter-Respondent, Clark 

County Public Employees Association, SEIU Local 1107, is a 

local government employee organization. 

2. That .the Respondent/Counter-complainant, the Housing 

Authority of the city of Las Vegas, is a local government 

employer. 

3. That on September 11, 1989, the Authority refused to 

recognize the Association as the exclusive bargaining agent 

tor employees of the bargaining unit, on the premise that~ 

26 
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(the Authority) had assisted in organizing the employees. 

4. That on October 10, 1989, the Association filed a 

Complaint with the EMRB on the premise that the Authority's 

refusal to recognize it constituted a prohibited practice. 

5. That on January 31, 1990, the Association, in 

alleged anticipation of its election as the exclusive 

bargaining agent of the bargaining unit employees, 

band-delivered a letter to the Authority, notifying the 

Authority of its desire to negotiate over :monetary subjects. 

6. That on February 2 and 28, 1990, the Board of 

Commissioners, which govern operation of the Authority, 

decided to :make the following changes in employee benefits: 

A. Decreased vacation leave tor anyone with 
over two years employment by one week. 

B. Imposed a maximum of 200 hours vacation time. 

c. -Decreased the maximum amount of sick leave 
accrual. 

o. Prohibited the cashing in of sick leave at 
the time of termination. 

E. Frcze 401-K plans so that no further employee 
or employer contributions may be made. 

F. Imposed a more burdensome standard for receipt 
of longevity pay. 

G. Removed Columbus Day and Good Friday holidays. 

(Authority also published fact that its employees 
are "at-will" employees.) 

7. That during the week of March 5, 1990, the employees 

of the bargaining unit became aware of the aforementioned 

unilateral changes in benefits. 

s. That on March 23, 1990, the parties entered into a 

Settlement Agreement "to resolve all of their differences and 

27 
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to avoid further investment of time and expense in litigation 

over the issue of recognition" and/or to dispose of e 

Complaint which the Association had filed with the EMRB as a 

result of 

exclusive 

unit. 

the 

barga

Authority's refusal 

ining agent for em

to 

ployees 

recognize it as 

of the bargai

the 

ning 

9.. That on April 20, 1990, ~he parties entered into 

another Settlement Agreement, affective April 27, 1990, 

setting forth the ground rules for conducting a representation 

election. 

10. That on April 27, 1990, the Board of Commissioners 

decided to unilaterally implement a change in employee health 

insurance coverage by requiring a iooi employee contribution 

effective July 1, 1990. 

11. That on May 7, 1990, the EMRB held representation 

elections for two bargaining units, i.e., a non-supervisory 

non-confidential unit and a supervisory non-confidential unit. 

12. That on May 16, 1990, the commissioner of the EMRB 

certifiti!d the Association's election as the exclusive 

bargaining representative for the Authority's supervisory and 

non-supervisory nan-confidential bargaining units. 

13. That on May 22, i990, the Association again 

requested bargaining with the Authority. 

14. That on June 13, 1990, the Board of Commissioners 

recogn.ized the Association as the exclusive bargaining agent 

for the Authority's supervisory and non-supervison · 

non-confidential bargaining units, pursuant to the April 27, 
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1990 Settlement Agreement and tha election c:o~ducted by EMRB. 

15. That on August 31, 1990, the Association brought 

the instant Complaint before the Board, alleging the 

unilateral changes made by the Authority were in violation of 

HRS 288.150(1), H'RS 288.270(l)(a) and NRS 288.270(1)(&). 

16. That on Septeml::lar 24, 1990, the Authority filed 

Counterclaim, alleging that the Association's Complaint of 

August 31, 1990, was a breach of the March 23, 1990 Settlement 

Agreement and constituted a refusal to bargain in good faith 

and a prohibited practice under HRS 288.270(2)(b). 

QOHC!Attsr.ows 911 L..\'I 

1. That the Local Government Employae-llanagement 

Reled:ions Board has jurisdiction over the parties and the 

subject matter of this Complaint, pursuant to the provisions 

of NRS Chapter 288. 

2. That the complainant/Counter-Respondent, Clark 

County PuJ::,lic Employees Association, SEIU Local 1107, is a 

recognized employee organization~• de:fined by NRS 288.040. 

3. That the Respondent/Counter-complainant, Housing 

Authority of the City of Las VeCJGG, is a recognized local 

government employer as defined by HRS 288.060. 

,i. That the Association applied for recognition as 

exclusive bargaining agent for the Authority's non­

professional employees, pursuant to NRS 288.160. 

5. That an election t:.ras conducted pursuant to NRS 

288 •. 160 ( ~) and NAC 288. 110, follot.Jing which the Association 

was certified ~s the exclusive representative for bargaining 

29 
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unit employees consisting ot non-supervisory and superviso:z: 

non-confidential units. 

&. That the instant Complaint was filed within six (6 

months of the date ( s) of the employees first knowledge of th 

occurrence(s) on t1hich it is based as required by NR: 

288.110(4). 

7. That the instant Complaint is Stiff iciently c!:lear anc 

concise to meet the requirements of NAC 288.200. 

8. That the instant complaint is not barred by claim 

preclusion theories of res judic:ata, collateral estoppal and 

splitti~g a cause of action, end is properly before the Board 

for consideration on its merits under NRS 2ss.110 and N'AC 

288.200. 

9. '?hat the Association did not agree to waive 

practices prohibited by HRS 288.270(1) which may have been 

committed prior to the March 23, 1990 Settlement Agreement. 

10. '!hat the Settlement Agreement entered into on Apri.l 

20, 1990, affective April 27, 1990, did not operate to stay 

the Authority's duty to bargain pursuant to NRS 2sa.1so (1), 

tollol17ing the DlRB's certification of the Association on May 

16, 1990. 
. 

11. Tha-c the Authority was not obligated to bargain 

t,1itb tba Association prior to the EMRB's certification of the 

Association ·on May 16, 1990, ho~.raver, the Association's notice 

of January 31, 1990, reiterated by its request of May 22 , 

1990·, obligated the Authority to immediately begin collecti· 

bargaining on all matters subject to mandatory bargaining, 
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inclllding subjects involving the budgeting .ot money for th 

fiscal 1991 budgetary period, pursuant to HRS 2aa.1so. 

12. That the Association' a t iling of tha instan~ 

Complaint constituted neithar a breach of the March 23, 199c 

settlement Agreement nor a refusal to bargain in good faith ir 

violation of HRS 288.270(2)(b). 

13. That the unile.i:aral changes made J:,y the A:u,tharity 

involved mandatory bargaining eubjac:1:e by virtue of either the 

subject(s) being specifically est forth in HRS 288.150(2) or 

the subjects being significantly related to wages, rules 

and/or t:1orking conclitimw. 

14. That the Authori-q \."U required to maintain the 

r:;1:atus quo during tb.11 cours~ of tb.e Association' m organizing 

effort and that the unilateral chan~es implemented by the 
. 

A~tharity .. in 1990 repreaen~ conduct which in its totality 

constitutes a failure ·to bargain in good faith and had the 
. 

same effect as conduct t1b.ich in·terteres ii.,i th the rights · of 

employees to organize and bargain collectively regarding their 

benefits, etc., praC'i:icu t~hich are prohibited J:,y HRS 

288.270(1)(&) end (a). 

01c:;csro1 MP mma 
ff IS amiDY ORDERED, ADJODGED AND DECREED as follows: 

1. T'liat the .Association's complaint is upheld to the 

extent sei: forth in the Board' m conclusions of Law, and the 

Authority shall immediately restore ths status quo ante by 

retrouctively reinstating the employee ~enefits which it 

eliminated or reducad pursuant to ac:i:ion (a) of the Board of 
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Commissioners of Fel:)ruary 2 and 28, 1990 and April 27, 1990 

and maintain said benefits until changed pursuant to ,.__ht 

collective bargaining procedures mandated J:>y HRS Chapter 288; 

2. That the aforementioned restoration of benefits 

shall be .retroactive to the data ( s) said change ( s) were 

implemented; 

3. That any subsequent changes in benefits which are 

subject to mandatory bargaining shall be made pursuant to 

collective bargaining pursuant to the provisions of NRS 

Chapter 288; and 

4. That the Respondent/Counter-Complainant, Housing 

Authority of the City of Las Vegas, shall pay the complainant/ 

counter-Responde.n·t, Clark county PUblic Employees Association, 

SEIU Local 1107, $2,500.00 tor costs and attorney's fe~s 

~ncurred in connection with this proceeding. 

DATED this a..?i day of July, 1991. 

LOCAL GOVERNMENT IMPLOYEE­
MANAGEMEN'l' RELATIONS BOARD 

By~ 
ROW.~airiiian 

By~~ SALVATORE GUGVceChairman 

By ~ll~ 
TAMARA SARENGO, Member 
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