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LOCAL GOVD1DID'I IDLOYD•DDGDD'I 

ABLA'!IOII� BOUD 

WASHOE COUNTY SRElUFP'S DEPUTIE
ASSOCIATION, INC.; WASHOE COUNT
DISTRICT AT'l'ORNEY INVESTIGATORS
ASSOCIATION; and WASHOE COUNTY 
EMPLOYEES ASSOCIATION, 

Complainants, 

and 

INTERNATIONAL ASSOCIATION OF 
FIREFIGHTERS, LOCAL 2487, 

Intervenor, 

-vs-

COUN'l'Y OF WASHOE, 

Re~pondant. 

S) rnM 110. 271 

CASE NO. Al-045479 

PICJIIPI 
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) 
) 
) _______________ ) 

For the Complainant: Michael B. Lanqton, Esq. 
LANGTON & KILBURN 

Por the Intervenor: Victor L. McDonald, lsq. 
DYER AND MCDONALD 

For the Respondent: Maureen Sheppard-Griswold, Esq. 
WASHOE COUNTY DISTRIC'l' A'?TORNEY'S OFFICE 

For the EMRB: Tamara Baranga, Chairman 
Howard Bc:Jcer, Vic• Chairman 
Salvatore Cu9ino, Member 

STAUJIQ'l' QI Ill CMI 
In a pra-baaring confaranca bald on January 29, 1991, 

the complainants, Washoe County Sheriff's D_eputies 

Association; Washoe county District Attorney Investigators' 

Association; and Washoe County Employees Association 

("Associations"), and the Respondent, County of Washoe 

("County") narrowed the issues to the following: 
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and 

1~ Wbatbar or not the Complaint was tiled in 
a timely manner pursuant to HRS 288.110(4); 

2. Whether or not the Board lacks 
jurisdiction in matters of retirement banetits 
preempted by HRS 286 and 287; 

3 • Whether or not t:be Washoe County 
Sheriff's Deputies .Association, Inc. lacks 
standing to bring this Cmaplaint on behalf of 
supervisory and adminiatrati va -ployea• of the 
Washoe county Sheriff'• Departmant; 

4. Whether or not the complainants lack 
standing to bring the CQ11Plaint on behalf of 
retired aployees ot Washoe County; 

5. Whether or not the Complainant• lack 
standing to bring the complaint on behalf of 
current 9111ploy••• ot Waabo• county in matter or 
future banatita complained or har� in; 

a. Whether or not :medical insurance benefit� 
for retir-• are a :mandatory subject of bargaining 
pursuant to NRS 288 .1~ o (2) or under any other 
provision of Chapter 288 of Nevada Revised 
Statutes or under case law; 

· 7. Whether or not th• Complainants are 
astoppad from alleging that medical insurance 
benefits tor retirees i• a mandatory sUbjact or 
bargaining based upon their pa� t position and 
actions (or inactions) with respect ta Washoe 
County actions affecting such ban•fits; 

a. Whether or not Complainants, or any of 
them, demanded that good faith negotiations ba bad 
prior to March 27, 1990, before the elimination of 
th• ratir- aadical premium subsidy benefit 
granted to certain of Respondent'• employees; 

9. Whether or not Respondent unilaterally 
modified any ot th• collective bargaining 
agreements ex:iating betw-n Complainants and 
Re� pondant on or about March 27, 1990, when it 
eliminated the previous benefit of subsidizing the 
medical premium for cart.a.in of its employees upon 
their retirement. 

10. Whether or not Respondent c01111i ttad a 
probibi tad practice within tba meaning of NRS 
288.270. 

Prior to the hearing, counsel for the parties met 

2 

http:cart.a.in


5 

10 

15 

20 

25 

1 

2 ( 

3 

4 

6 

7 

8 

9 

ll 

12 

13 

14 
( 

16 

17 

18 

19 

21 

22 

23 

24 

28 

C. 27 

28 
271-3 

,. 

jointly stipulated to the following tacts: 

1. Washoe county is a local government 
employer. 

2. COJDplainant, Washoe County District 
Attorney Investigator•' Association (D.A. 
Investigator�' Aaaociation), ia a local government 
employee organization. 

3. Ccmplainant, Washoe county Employees 
Association (WCEA), is a local government employee 
organization comprised ot a supervisory-adminis
trative employees unit and a non-supervisory 
employ••• unit. 

. 4. complainant, Washoe county Sheriff's 
Deputie� Association, Inc. (Sheriff's Deputies 
Association), 1• a local government -ployea 
organization and represents certain non•supar
visory employees of the Washoe county Shariff'• 
Dapartmant. That Association also repruented 
certain supervisory and adminiatrati ve amployaea 
of the Sheriff's Department until recognition of 
th• Washoe County Sheriff'• supervisory Deputies 
Association on April 24, 1990, which is a 
successor employ•• organization to the existing 
collective bargaining agreement between the County 
and ·supervisory and administrative unit of the 
Washoe county Shariff'• Deputies Association. 
(Thia disposed of Issue No. 3.) 

5. on April 5, 1977, tha Washoe County 
Insurance committee recommended that the Board of 
county Co:maissioners consider payment of all or 
part of a retired employee's medical insurance 
premium. At that time, there were 54 County 
retirees which would cost the County approximately 
$10,724.00 in pramiWILS annually. 

on Nay 3, 1977, the Washoe county 
Insurance Committee recommended payment of medical 
insurance premiums for retired employees as 
follows: 

{l) County would pay 501 of medical 
insurance premium of a retired employee 
with at least 10 years County amploy
ment; 

(2) County would pay 751 of the premium 
for an employee who had worked at least 
15 years for Washoe county; and 
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(3) County would pay 1001 ot the premium 
for an employee who had worked at least 
20 years tor Washoe county. { 

The Board of County comaiasionera approved and 
adoptad th• recommendations. on Nay 24, 1977, th• 
Board o~ county commisaionera ordarad that the 
minutes of May 3, 1977, It- 77-754, be u.endad by 
the addition ot two aor• rec011111andation�: (4) 
county praJaium payment� would c0J111Dance September 
1, 1977; and (5) tba county reaarvec:l th• right to 
modify or terminate preaiua payments at anytime. 

Ro naqotiationa . were bald bltween Washoe 
county and any of the Complainants regrading tbia 
prograa. 

7. On January 13, 1981, Waahoa County 
uandad their May 1977 action by daf'ininc; •years 
of service• to mean consecutive years of � arvice 
with Waabo• County, and defining •retired 
aployee• to mean one drawing immediate retirement 
benefits upon leaving Wuhoa County employment. 

Th• Board of County cc:mmu.ssion•r• provided 
that the program wa� to be subject to an annual 
review during the budget bearing�• 

( 
No negotiations were bald between Washoe 

county and any of the COmplainanta regarding th••• 
changes in the program. 

a. On January 28, 1986, Waaho• County again 
uendad. their Hay 1977 action .by adding provisions 
tor payment of medical insurance premiums for 
elected officials .based upon terms in office, 
includinq a provision allowing a county employee 
who was elected to otfica to include their years 
ot service as a County employee whether auch 
employment was before or after serving in office, 
so long aa all service to be counted was 
conaacutiva. 

Ra negotiation• were bald between Washoe 
county and any of the complainants regarding these 
changes to the program. 

9. On May a, 1987, the Sheriff's Deputies 
Association offered in a collective bargaining 
seasicn Proposal No. 26 regarding the supervisory 
unit of the Association, and Proposal No. 28 
regarding the non-supervisory unit of tba 
Association. Both proposals called for Washoe 
County to provide a tully paid medical plan for 
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all employees who ratir• with a ainilium of 1!5 
years ••rvice. On May 21, 1987, th• County 
declined to negotiate on both propoaal• on the 
basis that they involved non-undatory auajacts of 
bargaining. The Aaaociation di� avra•d vith tha 
County'� position. 

10. on April 14, 1918, during th• first 
collective bargaining � anion tor 1988-1989, the 
Sheriff'• Deputies Aaaaciation offered a proposal 
far th• supervisory and non-auparviaory units of 
the Association. Th• proposal called for the 
County to provide fully paicl INdical and dantal 
plans to all employees, including their 
dependent�, vbo retire with a ainilnm of ten years 
service with Wa�hae county. ae county declined 
to negotiate the proposal on the la� i � ~•tit was 
not a aandatory subject of bargaining. The 
Association disagreed. 

11. Tb• Shariff'• .Deputi•• Allaocia~ion 
signed collective bargaining agre...nts for its 
supervisory-administrative unit and its non-super
visory unit on July 25, 1989, covaring th• period 
July 3, 1989 and cantinuiq for a years there
after. 

12. on April 13, 1189, in contract 
negotiation� f'or 1189-1990, the D.A. 
Inveatiqatora' Association offered a proposal 
which called f'or tha county to provide a group 
medical plan, including dental and via ion 
coverage, to all retired D.A. Inva� tigators 
drawing pension benefit� • 'l'he proposal was pullacl 
from the tabla the•- day. 

13. on Pabruary t, 1990, Washoe county 
negotiator, Howard Raynolds, •t with bargaining 
repre�entativu of the Sheriff'• Deputies 
Association and D.A. Inveat19ator�' Allaociation 
and advised tha that at a recant workshop the 
Board of County commissioner• stated their 
intention to eliminate the payment of retiree 
medical pramiWIB for all naw hires. May 
Pro�� er-strong, bargaining representative for the 
Sheriff'• Daputie� Aa� ociation and D.A. 
Inve� tigatora' Association wrote letters on behalt 
of each Association to Boward Reynold�, both 
letters dated February 14, 1990, and made a 
requaat to •et and negotiate an the i � sue prior 
to any action being taken by Washoe County. 
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14. on .February 14, 1190, wa�boa county 
negotiator, Howard Reynolds, ••t witb the 
Executive Board ot the WCD and advised tbua that 
th• Board ot County c01111ia� ionar• intended to 
•lillinata the p&Y11ant ot r� tiree Mdical praiuma 
for all new bir••· Th• WCBA Executive Board did 
not respond at that tille. 

15. on March 27, 1110, the Board of County 
Comaia� ionar� clarified the progru ot paying for 
retiree aaclical inauranca prmaiuas tor tho•• 
aploY••• aploy•d bebraen Jfay 3, 1977 and January 
13, 1981; and aaandlld in part and ratified in part 
the payment of medical in�uranca praaiwaa for 
aploY••• hired on or after January 13, 1981. For 
employ••• birad on or attar Karell 28, 1990, th• 
county decided that 1t would no longer pay any 
portion of the praiwa tor aedical insurance upon 
the employ••'• retiraent • .Further, tor employ••• 
rehired after Karch 28, 1110, who ver• previously 
aployed by · ·the County, � 'W:b aaployaant after 
March 28, 1990 would not .be ~ountad •• qualifying 
service toward� tb• county'� retiree health 
1n� uranca prOCJraa. 

16. on April 20, 1990, in contract 
negotiation� for 1990-1991, the D.A. 
Inve� ti9ators1 Aasooiation offered Proposal #5, 
which called tor Washoe County to pay medical 
insurance praai\11118 for retired maployee�• Th• 
county declined to negotiate the proposal on th• 
baai� that it waa not a undatory •Q))ject ot 
bargaining. on May 22, 1990, the Association 
withdrew the proposal on the ba•i• that they would 
treat the withdrawal of the program tor new hires 
by Washoe County•• an unfair labor practice. 

17. on July 17, 1990, the D.A. Inveatigators 
and Waaho• county signed a collective bargaining 
&CJreaant covering th• period JUly 2, 1990, 
tbrough June 30, 1992. 

18. on April 19, 1990 WCEA and Washoe County 
comncad negotiations on a contract for 1990-92. 
Ko propo� als ware made tor the payment by Washoe 
County of prai'WIIII tor retir•u and no diacu�� ions 
ware held ~ouqbout the negotiation� regarding 
the c•••ation of the program of paying for ratir•• 
medical insurance prmd.uaa. WCEA signed 
collective bargaining aqraementa tor it• non
�uparvieory unit and its auparvisory-adminia
t:rative unit with Washoe county on October 23, 
1990. The agreamanta cover the period of July 2, 
1990 through JUna 30, 1992. 

.. 
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On April 26, 1991, tbe Local Gavermant Employee1 

2 ( 

3 
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llanagU1ant Relationa Board c•EMRB• and "Board") conducted a 

Hearing- on the instant Complaint. The Board'• Discussion, 

Conclusion� of Law, Finding• of Fact, and Decision and order 

regarding the complaint are ••t forth below. 

PIIAPIUAI 
Froa the tacts atipulated to by the parties, the 

testimony ot witn••••• cro�a-exained at the Rearing, and 

other evidence of racard, th• Board ha� determined that: 

na COJIILUll'l %8 n011mu.r a:uoa• 
m amum mma Da aaa.110C4> 
r:rsaue •• 1J 

The County contend• that the Complaint should be 

dismissed with prejudice tor th• reason that the tiling 

thereof was not accompanied by a verification, pursuant ta NRS 

15.010 and NAC 288.200(2), within 6 months after the 

occurrence which ia the sllbjact of the CDlllplaint as required 

by HRS 288.110(4); also, the county contends that its rights 

were prejudiced •• a ruult of the absence af said 

verification. 

Th• Associations respond by pointing out the tact that 

verification� were indaad filed by the Complainants and that 

neither RAC 288 nor HRS Chapter 288 requires that the 

verification . be til•d coterminou• with the complaint. Also, 

that HRCP allaws a party to amend its pleading .before an 

answer (responsive pleading) is servacl, and that the county 

ha• not provided any proof in � upport of i ta contention that 

ita substantial rights ware prejudiced by the fact that said 
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verirication did not accompany the complaint. 

under th• circumatance� invol vad in this particula( 

complaint, th• Board tinda that th• tiling of thia instant 

Coaplaint without an accompanying varitication did not 

prajUdic• the rights ot the County and does not warrant 

barring the Com.plaint from canaidaration on .its m•rita. 

RB B0UD'8 n.%8DJ:C'll0Jr D DftDB 
OJI U'l'D_.. BBIIU%!1'8 BU IIO! am 
bUliftBD 81' m CDP1'D 211 UIJ/OR 
1188 CllaftlD. 287 CZ•n• �o. 2J 

The county contanda that the negotiability ot retirement 

benefits baa been preempted. by HRS Chapter 286 and NRS Chapter 

287. 'l'he Board does not agree. HRS Chapter 286 provides a 

statutory retirement aysta tor state and local government 

employee� in Nevada. NRS Chapter 287 pertains, in pertinent 

part, ta group heal th and medical insurance tor state and( 

local 90varD111ant amployees. No provision of ei thar statute 

expressly states that a local government employer may not 

negotiate over th• benefits referred to therein; although NRS 

287.023, Subsection l, states that a local government employer 

may not pay 110re for medical and hospital coverage for retired 

officers and employees than it does for ita current officers 

and employees. However, this statutory restriction would not 

preclude the parties from negotiating, pursuant to HRS 

288.190(2), ragarding insurance benefits to be ~ccorded 

currant eaployees upon their retirement, with said 

negotiations to include tha tundin9 tor any coat(•) exceeding 

that which is statutorily undated by NRS 287.023, Subsection l 
3. g HPER IA-1aoJ1, Lenox comnunity sc;h001 District vs, Lenox 
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Education A11nL (June 11, 1987). In fact, the negotiation or 

inauranca benefits tor employ- pursuant to NRS 

288.150(2)(f), appears to be fully compatibla with and not in 

contravention of HRS 211.010, HRS 211.020, HRS 287.023, NRS 

287.025, HRS 287.040 and NRS 287.044. Further, no other 

 provision of HRS Chapter 287 appears to preclude negotiation 

of insurance banafi ta for employ-• pursuant to NRS 

288.150(2) (f). Purthermore, where a undatary subject of 

bargaining is not prescribed or controlled by other statutes, 

and where nagotiationa regarding � aid subject will not 

contravene broad .public policiu or specific prohibitions 

contained in other statutes, such negotiations are permissible 

even though illple11entation of any agraaaant reached on the 

subject would require specific legislative action. 9 NPER 

ME-1100, stat• ot Maina u, Maine stat• Dm\AY••• &11n. (July 

17, 1986). 

A• concerns specifically Chapter 286 covering th~ Public 

Employees Retirement Syatma, the Board likewise finds no 

prohihi tion contained therein against negotiations between a 

local government employer and its employees regarding medical 

covaraqe ror employees upon their ratira•ent. Evan though 

aa14 statute uy provide a "comprehensive syatem to provide 

retir-•nt income ta aploy-• who have retired from public 

service• as alleged ])y the County, the Board finds that said 

statute is not sufficiently apacific or all encompassing in 

tb• area of insurance benefits for retirees to be ~onsidared 

as preempting negotiation with respect to the payment of 
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( 

The prmaiae ror tile county'• poai tion vith re�pact to 

pre-ption 1� that !IRS Chaptara 286 and 287 are in conflict 

with HRS _ Chapter 288 and, � inca HRS Cbaptu� 281 and 287 ara 

all~adly aor• � pacific vith ru~ to inaurance benatita tor 

retirees than 1• ns Chapter 211, tba prav1aion� of tha latter 

statute ens Chapter 218) 11W1t ba considered •• praaptad by 

the :former oms Chaptera 281 and 217) • 'l'ha Board doaa· not 

agree with th• county'� praai••· H1tS 211.1soc2)(f) explicitly 

.provida� .that-"in� urance J:aanetita• are & �ubject of Dndatory 

bargaining. 'l'he � tatuta� alludad to are not in conflict, but 

rather fully compatil,le vitll DS 288.150(2)(f). Additionally, 

the Board tinda tbat the ca� a law cited by the County, rather ( 

t:Jian � upporting its position ragarding preemption, � upporta 

the Board's conclusion that HRS 281.150 (2) (f) bas not been 

preempted by HRS Chapters 21s anc:l 287. Mot;t;u: of Bu,ntardon 

egupty Board Qf ChAIM FraAhqlders. 561 A. 2d 597, 601 ( 1989) 

and City ot a.11entcm,, D, Lggal 3QZ - Intarnational 

Al•ooiatipn. s1, A.ad 111s (198&). 

Implicit in th• County' � prami•• regarding th• alleged 

pre•ptian ia that th• funding for th• subject program ia 

controlled by NR8 Chapter 286 and/or ?IRS Chapter 287 to the 
' ext1111t that th• provi� iona or �aid atatut•• would preclude any 

negotiation regarding 'th• cost to tha employ••• of said 

progra•• Thia aspect of the county'• prmaia• i• belied by the 

tact. the county's cbiaf naqotiator taatifiad at 1:h• hearing ( 

10 
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1 that not only doe� the Public Employ-• Retirement system not 

adainiatar th• program, nor baa tba County aver deposited 

tunda in the public am.ploy•••' reti.ramant trust fund to cover 

the cost of paying the medical insurance pr-iWII�, but also 

tba County did not con� ult with th• Board ot the Public 

Employee� Ratiremant Syatam aa to Whatbar it (the County) 

could in� titute the proqra, IIOdify aaid program or 

discontinue payment ot pr•ima• far employee hired attar a 

certain data. Alaa, the county'• chief negotiator testified 

to th• affect that the insurance praaiwa� in quaation are not 

paid vi th funds provided J:ay the Public Bmployaaa -Ratiramant 

Syata. Certainly, if the atatuta(a) contamplata(a) that a 

. local 9ovarnmilnt a� ployar bu the diacretion to aatablisb, 

aand and/or discontinue an insurance proCJram for retirees, 

and the subject prograa i• not statutorily tunded, than any 

conclusion to tb• affect that nagotiation� with respect to 

said program are statutorily pr� 811pted will require more 
. '• 

evidence than ha� been proffered by th• county in the instant 

ca••· It will require evidence of the existence of a 

apacitic, exprasaad statutory prohibition, which is lacking in 

the caa• at bar. 

th• insurance benefit• which are the subject 

ot the inatant Co111plaint are benefits which accrue to current 

employ••• upon thair retirement. Insurance benefits tor 

former ••ployaea, currently retired, are not at issue here. 

Accordingly, the Board finds that it ha� jurisdiction over the 

� abject at iaaua, and that its jurisdiction ha� not been 
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praupted by HRS Cb.apter 286 and/or HRS Chapter 287. 9 NPER 

H'J-110,a, gniyaraity of Madic:ine and Ptntia:ta or bx Jarse,, 

and Stat, p( ... Jar:I.U YJL, AAJ]P, ccumc;il Pt Cbapt•r• and AC, 

NRT, C:APDC::il pf Nay ,Z•r••Y Stl:t• Cpllf!P• Lggala (Pem:uary 9, 

1987) and t HPER HE-11000, State of Maine ya, Ha1D• Stat, 

IPIPlAYID•JIID, (July 17, 198&). 

CQDU.J:Dftl D'n IDIIDDRI m mN coar.un OIi :aBRU,1' a, mmam m:r.orm 
UGUDDG GOD mt.a Alm DDJCU. 
IBDl':r'l'� nmr unuan aw caam 
lllln.OY�a (Zan•• IIO ... Ud ., 

The County contend� that it:a deci� ion to discontinue 

paying any portion ot tba pr•i1111 ror ••dical inauranQa upon 

the employee' � ratir-ent, for 9111Ployea hired on or attar 

Karch 28, 1990, cannot be a aubjact of .. ndatory bargaining 

becau� a upon retiraent the maployeu are no lon9er subject to 
( 

th• county' � labor agraaenta with the Allaociations. In 

support of ita contention the county cit.ea provisions of NRS 

Chapter 288 deacribi119 an existing relationship between 

gurrent am,lgya•1 and their amployar; also, the tJnited states 

Supraa court'• decision, aC)r8eing with the court of Appeals 

in reversing th• decision of the NLRB in a11iad c;hemical and 

Alkali Wqrk•r1 YI, Pit;taburgb, Plata Glaaa CA-, 404 u.s. 157, 

92 a.ct. 383, 30 L.Ed.2d 341 (1971). Th.a County also avers to 

the effect that the insurance pr-iua payaant• for retirees 

cannot be conaiderad aa inclwlad in the aandatory subjects of 

bargaining listed under ns 288.150(2) because insurance 

preaima payments for retire•• do not constitute direct 

monetary c011.pen� ation payable currently in exchange for l 
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� arvica� rendered, and insurance prni'WI payments tor retirees 

do not fall in the category of insurance benefits aa they are 

truly •ratiraent benefit•" which are not included as 

:mandatory aul:tjacta of bargaini119. 

The Associations contancl that inauranca praium payments 

for retirees ia not a •retiree'• benefit•, but rather it ia a 

benefit accrued through employment, such a� life insurance; 

i. •· , it i � accrued during aploymant and paid otter 

uaploym~t. In support or said contention th• All� ociations 

cite the Board's Decision in orm1by CAJ1ftt.Y Taac;her� Al�D, ya, 

CO:CIQD City School Di11t., case· No. Al-045382, It .. Ho. 174 

(1985). Also, tha Associations allege that the County had 

atfacti vely increased the medical insurance praaium payments 

for soma of its employees by unilaterally discontinuing the 

p,yment of· such premiums for employeea hired attar a date 

arbitrarily chosen by the County, resulting in alleged 

disparate treatment as to job benefits. 

In support of its position that insurance premiums for 

employee� upon their retirement is a subject of mandatory 

bargaining, the Intervenor also ci tas the Supreme Court's 

decision in llliecJ Chamic:a,l (Pit.tsburgh Plata Glo11), supra, 

the same caaa which the county cited in support of its 

position to th• opposite effect. 

Inasmuch aa the subject here at issue (insurance premium 

payments tor retirees, for emplQl!B@I hirad §ubsag,uent t;Q A 

cer:t,1in data), involves remuneration (albeit da:tarrad) for 

services rendered by c;u:r:rant gmplgyeea, and not for eaplgyees 

l3 
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WbP ara alraacty retired, the Board tinds that th• Associations 

have properly brought the instant complaint on behalf ol 

gµrrant amployua. 9 NPER NJ-18036, RUntenJgn Cant;:11 Rig:h 

sc;hoo1 saard At Education v�, Huntem,on can:t;r11 Sigh school 

£dYcatign AIID, (December 23, 1986) ; and Hoods school, 116 

LRRM 1172, 270 NLRB 171 (1984). 

Under the tacts and circumstance• surrounding the 

instant case, the Board believes that its conclusion(�) in the 

premise follow the guidelines laid down by the United States 

supr-• court in Al.lied <:b1mical (Eittsmn;;gh Plat• Glass), 

1upra. 
DDICU. D181JUlfCB BDUJ:!'8 fOR 
CUUDft' Blll'LODBI, moll TUIA 
mtaJ:NZII'!, ra a. 8U83BC'l' a, 
D.tlDA'l'OJlY BUGADl'IM'G (?•n• •o. • J 

The county essentially contends that since insurance ( 

premiwn payments tor retirees is not apacitically listed among 

the subjects of mandatory bargaining under HRS 288.150(2) and 

ratireea cannot be considered as cmgla9es under any provision 

of the statute, medical insurance benefits tor ratir1e1 cannot 

be considered as a subject of mandatory bargaining. Also, 

that th• subject o~ retiree's medical insurance premiums is 

not directly and significantly related to any mandatory 

subject of bargaining contained in HRS 288.150(2), because it 

doe� not affect conditions of employment. 

The Associations essentially contend that because the 

payment of medical insurance premiums arose as a direct result 

of and preconditioned on employment, such benefits must be ( 

considered as a fringe benefit •directly and significantly 

14 
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2 

3 

4 

6 of bargaining if it is directly and aigniticantly related to 

the compensation or working conditions of current employees, 

and/or any one ot the sUbjects specifically enumerated in MRS 

288.150(2)(a) through (v) under a broad construction of the 

particular listed subject. caunty ot wa�hoa D, waahga coun~ 
Jmplgya•'• Association, Casa No. Al-045365, Item No. 159 

(1984) and Ormsby county Teachars As•gciatign ya. caaan ci~ 

SQhogl District. Case Ho. Al-045382, Item No. 174 (1985). In 

the instant case it is clear that the payment ot :medical 

 insurance preaiuma tor currant employees upon their retirement 

i• directly and signi~icantly related to one of the subjects 

specifically enumerated in HRS 288.150(2); i.e., HRS 

288 .150 (2) (t) specifically lists "Insurance benefits" as a 

:mandatory bargaining sUhj� ct. 

Pursuant to the foregoing the Board tinds that the 

subject in1uronga benettta are a subject ot mandatory 

bargaining under HRS 288.150(2)(f), and payment of the 

pruaima.s tor ••id benefits upon retirement is a form of 

deferred compensation for service• rendered by current 

employeaa; therefore, th• payment of said premiums also may 

properly ba considered as a form of direct compensaticn 

(albeit deferred) under NRS 2B8.150(2)(a). 
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related to• a mandatory subject of bargaining under NRS 

288 .150 C 2) Ct) ; i.e. , "insurance benaf its 11 • The Associations 

hav• consistently denied that they wera attempting to 

negotiate on behalf of persona who have already retired. 

The Board finds that any subject is a mandatory subject 

28 
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COXJr.unna US SO'l �8TOPIBD DOIi 
ALLNZIIG t'JI&~ DDIC.U. Dflu:auca 
anuzra l'OJl anuaa 1• a DIIJ)At'O&'I' 
8USJJIC1' OJI DllGDDG DSBD OJI T!Dlll 
P.Ulf P08%T?011 UD AC'l'IOJf coa ?DC2'?0RJ 
(I••u•• •o. 7 and a) 

'l'ha County contends that the Aaaociations are eatoppad 

from alleging that medical inauranca benefits tor retirees is 

a llBDdatcry subject of bargaining by their following actions 

( or inactions) : 

(1) None of the Complainants objected to the 
County's implementation of certain changes in the 
program during 1981 and 1986; 

(2) Although certain cf the Complainants submitted 
propoaala to amend the program or provide 
additional benefit• tor retirees during 
naqotiationa in 1987, 1988, 1989 and 1990, tbey 
withdrew said proposals when conf'ronted with the 
county's refusal to naqotiata on the premise tbat 
they involvfld non-mandatory subjects of 
bargaining. (However, in 1990, the Washoe County 
District Attorney Inv-tigator•' A� sociation, one 
of the Complainants involved, indicated that 
notwithstanding ita withdrawal ot said proposal, 
it would treat the county's elimination or the 
atorau.ntioned program as an unfair labor 
practice.) 

( 3) In each instance where the Complainants 
withdrew their proposal• reqarding amendment� to 
the pragrua or to provide additional benefits tor 
retired employees, said Complainanta conlllllllJll8.ted a 
laDOr agreement with the county which did not 
contain a prevision addreasinq medical insurance 
tor employees upon their retirement. 

(4) In 1990, complainant Washoe County Employees 
Association and the county negotiated and signed a 
collective bargaining aqraement, however, no 
propo� ala were made to the ertact that the County 
should pay :medical insurance premiums tor retirees 
and no discussions were held throughout tha 
negotiationa regarding the County's cessation ot 
tha program. of paying the medical insurance 
pramiuma tor eaployaes hired after a certain date. 

Essentially, the County is contending that the l 
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Aaaociations waived any right to allege that medical insurance 

benefits tor retirees is a mandatory subject of bargaining by 

their aforementioned actions or inactions. A waiver may 

r-ult from either action or inaction. In the instant case, 

the County's position is to the affect that th• Aaaociations 

waived any right to allege that medical inaurance benefits tor 

retiree� ia a mandatory aUbject of bargaining by their failure 

to make that allegation when tbe program vaa amandad, as well 

as their failure to insist on bargaining to impasse on the 

proposals which they submitted to amend tha proqraa or add 

other benefit� tor retired employ•••• and/or their failure to 

tile unfair lal:>or practice complaints in previous instanc•s 

when the County refuaed to bargain over the subject. 

Likewise, the County is contending that the Associations 

~aivad any right to make aaicl allegation when they withdrew 

their subject proposals fr0111 negotiations when confronted with 

the County's position that th• matter was not a subject of 

mandatory bargaining. 

Tha NLRB generally bas bean reluctant to giva bread 

affect to a waiver by inaction.. Pearl••• Publications, Inc,, 
231 NLRB 244, 85 LRRM 1611 (1977). A waiver by aqtign, 

bawevar, may be given broad effect where the action manifests 

the clear and unmistakable intentions of the party (or 

parties) taking said action; e.g., a party may contractually 

waive its right to bargain, but where such an assertion is 

raised, the test applied has been whether the waiver is 

evidenced by the "clear and unmistaka):)le" intentions of the 

17 
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party (or partiea). Hottia rncmat;,riea, 231 ~ so 96 LRRM 

1078 (1977). In assessing whether th• alleged waiver in tht 

instant case •-t• the "clear and unlistakable• test, however, 

th• Board aust consider th• bargaining history to determine 

the intention ot the Associations by their failure to allege 

that medical insurance tor retire•• ia a mandatory subject of 

bargaining when the program wa� amended, their failure to tile 

unfair labor practice complaints and their failure to insist 

on bargaining to illpasaa regarding the proposals· they 

aulmittad involving change� in the program. Nbara an employer 

relies en a purported waiver to establish it• right to 

unilaterally change tenus and conditions at amploymant not 

contained in the contract, evidence is required that the 

matt•r in isaua "was rully discussed and consciously explored 
( 

d1:Jrin9 negotiations and the union must have consciously 

yielded or clearly and unmistakably waived its interest in the 

matter." GD Automatic Elec;,, 261 NLRB 1491, 110 LRRM 1193 

(1982), supplementary 240 NLRB 297, 100 LRRM 1204 (1979). see 

also WPER OH-21856, City of ftUbar Haights, Docket No. 

89-uLP-09-0508, issued August 17, 1990. No such evidence bas 

been prof.tared here. In th• inatant case, therefor•~ the 

Board finds that th• facts do not evidence a clear and 

uruu.atatc.abl• intention en th• part of th• Associations to 

waive their right to allege that medical insurance benefits 

for retirees is a mandatory subject at barqaining. 

Additionally, the Board does not view the lack of a 

•past practice clau� a or prevailing rights clause" in any of l 
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1 tha All� ociation�' labor •gr-ants a� mitigati'ng the County's 

� tatutory duty to maintain tha � ubjec::t proqr .. until or unless 

changed pursuant to collectiva baqaining-, notwith� tandinq any 

contention� tbat may or -y not have been advanced -by tba 

Associations aa to th• n99otiability of th• aUbject prograJa. 

A� oonc•rn• the Aaaoaiation�' failure to in� ist on 

bazvaining to impau• regarding the aubject, the record 

reflect� that th• County'• chief negotiator apparently was 

�ucca�� ful in creating � utficient doubt in the •ind(�) ot the 

A� aociationa' ne9otiator(�) aoncerniDCJ the negotiability of 

th• �ubjact tbat they were persuaded to withdraw the aattar 

rather than inai� t on negotiating to imp•••• on a � UDject 

wbioh could .b9 found to bl non-mandatory and result: in the 

Association� being found 911ilty of a prohibited practice. 9 

NPER HY-14-!562, Tgvn oi Pari�bYi11a YI, T•1111ter1 I.peal §17 

(July 1, 1986). Ha (the county'• Chief Negotiator) managed to 

affectively place tha As� oc::iationa in an untenable poaition, 

in� ofar a� the County was concerned; i.e., if they· tailed to 

inai•t on bargaining to impa� ae on tha subject, tha county 

would consider eucb :failure •• a vai var of their right to 

baqain with respect thereto, and, if thay inaiatad on 

bargaining ta imp•••• and the subject was :found to be 

non-n-,ot.iabla, the Aaaociationa gould ba tomicl to have 

committed a · prohibitad practice. Under these circumstances, 

t:ha Board do•• not con� idar the Aaaociation�' tailure to 

in� i � t on bargaining to lap•••• regarding th• subject to be a 

dateninativa factor in tha instant ca••· 
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Additionally, in view of the tact that "insurance 

banefita• i• listed under NBS 218 .. 150(2) (f) •• a mandator( 

�ubject of bargaining,•• wall•• the tact tbat tbe payment ot 

lledical insurance premiums tor current emploY••• upon their 

retirement i � a form of compensation tor service• rendered 

(albeit deterred), aa contaJ1Pl&ted by NRS 288.150(2) (a), th• 

Board 1• ot th• opinion that th• AAociationa could not 

considered to bava wai vad their right� to bargain regarding 

the aubject, except by clear and WUli� taJtal>la contract 

lan911ag• pursuant to negotiation� Wherein th• utter of waiver 

va� tully diacua� ad and con�ciou� ly explored. 

COUllft'I m.DDanmr ~ ,a--, a, 
UDICU. DIIUDJICB RmalDI :,oa aDLO'IDS 
OIOJt ftUlt D'fDBDll'I 11U A lllOJIJBl!'ID 
cmuraa mm naa un ammnzaaa or 
nm:a BDLOJ'Dft nmm BB mnm OJ' 
m 111.270 (%�� au•• t UII ,,, ( 

' 

The record indicate• that in 1177 the County established 

a practice or program involvift9 payment of medical insurance 

pramiu:ms for retired employees as follows: 

( 1) County would pay 501 of medical 
insurance pr•iwa of a ratirad amployee 
with at least 10 years County aploy
ment; 

(2) County would pay 751 of tbe pr-i\111 
for an aployee who bad worked at least 
1!5 year� for lfaahoa county; and 

(3) County would pay 1001 of the pr-ium 
fo% an aploy•a wbo bad worked at least 
20 years tor Wuhaa County. 

In adopting this practic• or program, the Board of County 

coaiaaioners resarvad the right to modify or tarminat• 
' 

prui'Ull paym.anta at anytima. Ho negotiations were held(_ 
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batwean the County and any of the COJlplainants regardinq this 

prc,vram at that tim.e. 

Th• fact( �) that tb• � Ubjeat prograa waa unilaterally 

implnentad (no negotiations war• held or requested at that 

time), the county promulgated ita ri9ht to modi~y or terminate 

prmiwa payment� at anytilla and the proqru was subsequently 

uandad without negotiation, do•• (do) nae in and of itself 

preclude a finding that the county'• unila~eral •lilllination of 

aaid program. was a prohibited change in the terms and 

conditions of employment for tha County'• employ•••. As 

stated previously, proposals vera suJmaitted and negotiations 

ware requested by ona or more of th• coaplainanta regarding 

the subject in 1987, 1988, 1989 and 1990, indicating tbat the 

Aaaociation(a) considered tba subject nagotiahla, although in 

each in� tance the County convinced tba Cmaplainant to withdraw 

the proposal on the premise that insistence on bargaining to 

illpassa regarding a �ubjact whieh ia found to be nan-mandatory 

constitutes• prohibited practice wider NRS 288~270. Also, a 

local govermaent employer cannot unilaterally abrogate its 

statutory duty to bargain collectively by merely proclaiming 

that it re� arvad the right to IIOdifY or terminate premium 

payments at anytime. Edyard Hin•� LJJJDbK cg ft u Lµfflher and ft 

S•n,f,11 Wgrkars, Loc;;al 2ssa, P.2d, 119 I.RU 3210 (9th Cir. 

1985). 

Th• determinative factor in this ca� e ia that the 

subject: (inaurance benefits tor retirees) is considered a 

mandatory subject o'f bargaining under HRS 288.150 (2) (a) and 

21 
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(f). Furthermore, when the county adoptact a progrua ot paying 

medical inauranca premiums tor employee� upon thei1( 

ratiraant, and aaintained � aicl prograa for a �ubatantial 

period of ti•• (over 13 yaara) , it thereby created a tanl or 

condition of .. ploym� nt which it vaa obligated to continue, 

subject to negotiation with th• aployee�' designative 

raprasen.tativa(s). Marina Ceo:tral B,I, D, TAPIDPrt1,tipn 

t7J1iqn, P.2d, 122 LUK 2017 (lat Cir. 1986); 11,il.yg Clerk;• YL. 

Ci Q Railyay Co,, P.SUpp., 115 LRRII 383! (N.D., Ohio (1983); 

and lfat;al Spac;ialty co, , 3 9 LA 12 65, 12 &9 C 1962) • Ita (tha 

county's) unilateral action of elWnating � aid program 

without negotiating with the designated representative� of tha 

employees affected was a prohibited practica under HRS 

288.270(1)(8). 9 NPBR PL-18150, bDGIQQla Junipr Cgllaga Ya, 
. . ( 

f1D11cgla Junior Collage facult,y ISID, (June 11, 1987); 9 NPER 

RY-14625, Tawn of Ranriat;ta D, <;WA, LQgal 1170, Boadrunne~s 

1110, (Daceabar 15, 1986); Tit;mu1 opt;.fcat Co,, tnc, An4 Qnitad 

Staal workers at •meriga. ll'J.cCXQ-CLc, 20s HLRB 974, 84 LRRM 

12,s (1973); and r.aw Bntercemnt t,abpr sarvic�s, Inc;, YI, 

Mqwer county. Minn. ct.App. Ho. C9-90-2329, 9/7/91. 

J'IDIDDIG o-, ~IO •• Dnmrm 
mova ~%VB DP'PDll-

In defending its unilateral action ot discontinuing the 

practice of payinq th• -clical insurance praiwu for 

employees hired on or ~ter Karch 28, 1990, upon thair 

retirement, the County has pointed to tba very �1m� tantial 

increase in the cost of the progrua, i.e., from $10,724.00 in ( 

1977 to in axe••• of $340,000.00 in 1990. For this and other 

22 
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l r-ona the County contends tbat only a •pratunded" program 

llbauld be con� idered naqot.ia.ble. 

Iaplioit 1n tbe county'• po� ition regardinq prefundinq 

i � that tb• A�� ociation� refu� acl to ni990tiat• on any proqram 

other than a •pay-aa-you-qo• prograa. Proa th• evidence ot 

record the Board tinda no eviclenc• to support th• pr•i•• on 

wbich the County' � pa� ition 1� baaed. Th• proposal• aubmitted 

by th• Aaaociation� were an at'l:apt to di� cua� th• allbject 

•conceptually" and did not p:raclude·D890tiation of a pretundad 

plan. Additionally, if either party bad eat � uc:h a 

pre-condition for negotiation� (that· the progru aa� t be 

either prafunclad or pay-a� -yoa-go) � uc:b would have been a 

 prohibitad practice under DB 288.270. 

While th• Board doe� not di� agrae with th• notion that a 

pre:fUndect provrma would be preferable froa th• County'• point 

of view, it find• no � tatut:a.ty baai� tor holding that only a 

pratunded proc;,ram could ba conaidered negotiable. Th• funding 

tor tba prQ9raa i � a -tter to ba det:enained through 

collective harqaininq, with the underat:anclin9 that the 

County'� financial c:oncerna IIIUll't bl addz'ea� acl if tbe parties 

an to avoid n-.ratiating to impa-. 

UIRIIII Al Dal 
The IOU'd'• Pindiaga ot Pact are - atipulated to by the 

parti•• and ••t forth in th• Board'• st•t-nt of the case on 

pap� 3 tbrough 6 of tlli• Daci� ion. 
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QOIC!LVIIOfl or Jell 

1. That the Local Government Employee-Management( 

Relations Board bas jurisdiction over the parties and the 

aw:,ject :matter of this Complaint, pursuant to the provisions 

o~ HRS Chapter 288. 

2. That the Complainants, Washoe county Sheriff's 

Deputies Association; waaho• County District Attorney 

Investigators' Association; and Waaho• County Employees 

Aaaociation, a.re recognized employee organizations a� defined 

by HRS 288.040. 

3. That the Reapond•nt, County of Washoe, ia a 

recognized local government employer as defined by NRS 

288.060. 

4. That the instant complaint is properly bat'ora the 
( 

Board tor consideration on its merits under NRS 288.110(4). 

!5. That tha Board's jurisdiction pursuant to NRS 

Chapter 288 to decide disputes involving subjects of mandatory 

bargaining as set forth in NRS 288.150(2) has not bean 

preeJDpted by NRS Chapter 286 and NRS Chapter 287. 

6. That the Complainants have the proper standing to 

bring a complaint baf ore this Board on behalf of current 

ellployees involving medical insurance pramiums to be paid upon 

their retirement, pursuant to HRS 288.lSO(l)(a) and (f). 

7. That the accrual or medical insurance banef its by 

current employ••• tor payment upon their retirement is a 

mandatory �ubject of bargaining, pursuant to NRS 288.150(1) (a) 

and (f). 
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a. Tbat the Complainanta are not ••topped fr011 and did 

not waive their right to contend that aedical insuranc•( 

benatita for currant aployaea, to ba paid upon their 

rat:iraaant, i� a �uojact of Jlandatary bargaining purauant to 

lfRS 288.150(2)[a) and (e), by their pa� t action� or inactiona. 

9. Tbat the Raapondant:, county of Washoe, c01111ittad a 

prohibited practice in violation of NRS 288.270(1)(aJ and(•) 

when it unilaterally discontinued the practice or prograa af 

paying the medical insurance pr-it.1118 for current •ployees 

upon their retirement, without negotiating aaid change 

pursuant to llJlS 2aa .. 15o(2)(a) and (f) .. 

AW�JPI 11P 98PIB 

IT IS HEREBY ORDDBD, ADJUDGED UD DZCRBED •• tollova: 

1. 'l'hat the Aaaociationa' co.plaint is upheld to the( 

extent ••t· forth in th• Board'• concluaion� of Law, and the 

County shall iJmlediataly rein� tata its progru or paying the 

medical insurance premium� or current amployee� upon their 

retirement; 

2. 'l'hat the atoraentionad reinstatement of banaf it� 

ahall ba ratroacti ve to tba date th• County di� continued 

payinfJ the aadical premiums of currant aplayeea upon their 

rai:iraent1 

J. That any subsequent change in anarita which are 

IIUbject ta mandatory barqainincJ shall be made pursuant to the 

proviaiona at HRS Chapter 288; and 

I I I 
( 

I I I 
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4. That each party ia to bear its ow costs and tees in 

the above-entitled matter. 

DATED this ,25;"1 day ot July, 1991. 

LOCAL GOVERNMENT DIPLOYD-
MANAGEMENT RELATIONS BOARD 
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