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STATE OF NEV ADA 

WCAL GOVERNMENT EMPLOYEeE-MANAGEMENT 

RELATIONS BOARD 
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5 LYON COUNTY EDUCATION 
ASSOCIATION, 

Complainant, 

vs. 

LYON COUNTY SCHOOL DISTRICT, 

Respondent. 

ITEM NO. 510 

CASE NO. Al-045717 
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For Comphunant: Thomas J. Donaldson, EsQ. 
Dyer, Lawrence, Penrosct Flaherty & Donaldson 

For Respondent: Donald A. Lattin, Esq. 
Walther, Key, Maupin. Oats, Cox & LeGoy 

STATEMENT OF THE CASE 

On August 6, 2001, Complainant Lyon County Education Association (berea[ftell 

"Association") filed its Complain1 against Respondent Lyon County School District (hereatbed 

"School District"), alleging prohibited labor practices as defined in NRS 288.270. On Augus 

24t 2001, the School District filed its Answer. 

On October 5, 2001, the School District filed its "Pre-hearing Statement" and on Octo 

12, 2001, the Association filed its "Pre-Hearing Statement." A Prc--hearing Conference was hel 

between the parties on December 18, 2001. 

On January 30, 2002, a hearing was held before the Boan!, noticed in accordance wi 

Nevada's Open Meeting Law, at which time the Board heard oral arguments from counsel 

received evidence, and heard testimony from four (4) witnesses, namely, Richard Mesna, 

12 

13 

15 
( 

16 

11 

11 

19 

20 

21 

22 

23 

2S 

26 Brady, Richard Newton, and Russ Colletti. 
21 II I 

28 /// 

510- I 



Coumel for the parties made closing arguments on January 30, 2002 in lieu of filing post 

hearing briefs. The Board's :findings are set for in its Discussion, Findings of Fact,. 

Conclusions of Law, which follow. 

DISCUSSION 

The School District is a local governmental employer with the Association being th 

representative and bargaining agent for the School District's employees at issue in this matter. 

collective bargaining agreement existed between the parties for the year 2000-2001 (He · 

Exhibit K). 

According to witness Richard Newton, a teacher at the Smith Valley High School, a pilo 

program of the School Improvement Plan (hereafter "SIPj began in September 2000. H 

testified the school "embraced" the program. He was allowed to choose his team to implemcn 

various changes within the school with the goal to improve the academic achievements of th 

students. He stated he attended numerous presentations and discussions regarding SIP, incl · 

seminars in Carson City and Oardncrville. (See Transcript (hereafter "TR.j p. 92-93) Newto 

went on to state that the meetings " took place, even though very few, the first thing in 

morning like at 7:00 o'clock, iflwe had some really needed things we had to get done in a huny 

But most of them take place after school during the time between the school day was out for th 

kids and the authorized - I think it's like 45 minutes that we had from the time the kids le 

school to the time that the teachers were legally authorimd to leave school." (TR. p. 94.) Ifth 

meetings extended beyond the school day, teachers were free to leave. (TR. p. 102) 

He stated the suggested improvements were made by the teachers and approved by th 

on-site school admini!iltratOrs. The School District itself did not run the program. He stated h 

felt "empowered" by participating in this program and that the students� tests scores showe 

improvements. He further testified that the teachers on the team were not forced to partici 

nor were they forced to work extra hours. He does not know of any teacher or Associatio 

member who was denied the privilege of being on the team. He is not a member of th 

Association. 
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Mr. Newton stated his team was given the sum of $5,000 to implement the program. Th 
 team had discussed using the money as their compensation; however, the money eventually went 
 towards teaching different classes like such as photography, anthropology, a cooking clas� smal 
 engine repair, plus remediation and accelerated reading and� (TR. p. 103o) Newton was th 
 questioned if the teachers received any money as compensation and Newton replied, "No. 
 was for supplies." (Transcript p. 104) His proposed plan was presented in either April or Ma 
 2001. 
 Richard Mesna testified he is a fourth grade teacher as well as the President of th 
 Association. He has been President for approximately fom years. He received the "Schoo 
 Improvement �• (Association's Exhibit B) in approximately March 2001, prior to the Schoo 
 Board of Trustee's meeting. (Emphasis added.) He was the only one to receive the SIP since 
 is the President of the Association. He testified that the SIP was not negotiated between 
 School District and the Association. Exhibit•�." page 5 thereof, discussed the swn ofmon 
 each licensed staff member would receive if their School achieved its crit.eria.. i.e., $500 for 
 first year, $1,000 for the second year, and $2,000 for the third year. The School District' 
 Exhibit 3 is 1he Lyon County School District's "School Improvement Process" adopted by 
 School Board of Trustees on April 10, 2001. Exln"bit "3" does not have the same sum of mo 
 mentioned as Exhibit "B." More specifically, the adopted "School Improvement Process" 
 on page 9 that "[s]chools achieving this level of success will be given special recognition by 
 board, and be provided an additional funding allocation ••. that can be allocated by the site 

for such pwposes as: .•. [c]ompensation for staff development and 1raining at the school site .. 

[and] [e]quitable stipends to individual school staff.members ..o.. " (Emphasis added.) 

The Association's Exhibit "F" is another version of the SIP entitled "Schoo 

Improvement Plan." It too stated it was adopted on April IO. 2001. In addition to the nam 

variation, other differences exist although both acknowledge being "adopted" on April 10, 2001 

Both versions. however, state that a special budget allocation will be determined by the Schoo 

District and provided to die- schools to be used for costs associated with the plan incl · 
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1 reimbursement to members of the teams for 'lheir extra time and service to the team." See pag 

3 ofExln'bit "3" and page 2 of Exhibit "F." 

It is Mr. Mesna's understanding that the School District is requiring the teachers to 

their prep time (prior to commencement of classes and immediately after the classes) fo 

participation in the SIP. He stated he had "no in-put" into the plan other than relaying the sam 

to the Association's negotiation� and he is not on his School's SIP team. He is also not o 

the negotiation team at this time. He believes these plans were intended to circum.¥ 

negotiations with the Association over a change in the required work hours and pay. He did no 

attend the Board meeting on Febnuuy 27, 2001, but did attend the meetings on March 13 

March 27, 2001. Furth.er, he stated to his knowledge no member of his Association bas yet :fil 

a grievance. 

Leah Brady testified on behalf of the Nevada State Education Association (h1�Lttei1 

''NSEA") and indicated she is the chief negotiator for the Association's negotiation team with th 

School District. She first heard of SIP from Mr. Mesna in March 2001. She also is not aware o 

any negotiation efforts by the School District concerning this SIP. She claimed that the Schoo 

District refused to negotiate with her during the months of June and July. More specifically, o 

or about June 11, 2001, she and the Association made an initial proposal to the School Distri 

concerning the SIP (Association's Exhibit "9'1. When the School District did not respond, 

counterproposal was sent on or about August 5, 2001 (Association's Exhibit ''9j. Eventual) 

the School District did offer a proposal (School District's Exhibit "J'') on or about August 17 

2001 (after the filing of the complaint with this Board). Such a ''proposal" bas since 

rescinded and the parties are proceeding to "arbitration." 

proposals are dated well after the SIP's adoption on April 10, 2001. 

It is her belief that the School District unilaterally adopted the plan without the pro 

negotiations with the Association. The School District's Exhibit "3" was discussed, and · 

particular, the School District's control over the various teams. For example: (a) Page 2 thereof 

"[t]ollowing a review by the district adnrini�tration, each school team will present their plan fo 

improvement to the board of trustees and make a report to the board •.l. .  " (b) Page 3 thereof 
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1 the School District will allocate :funds for the teams. (c) The teams must work within th 
2 formulas defined by the School District for allocation of revenue and instructional material, 

3 (d) the involvement of the schools' principals in each team. See also page S of Exhibit ''3," · 

4 which the Board of Trustees must approve all plans prior to their implementation. 

It is her understanding that certain members of some teams may have receiv: 
 compensation for the extra time spent on the teams, while others have not. No grievances hav: 

7 yet to be tiled by any Association member, but possible violations of the parties' collecti 
 bargaining agreement may have OCCUll'ed if indeed some team members were paid while oth 
 were not and were not provided the opportunity to earn the extra compensation. She does 
 believe the team meetings are "mandatory" and she is not aware of any specific teacher 
 required to work extra hours. 
 Upon questioning by the B� Ms. Brady stated the plan has been "adopted" but has no 
 yet been implemented. Once it has been implemented, the Association's members will then 
 affected and grievances will in all likelihood resulL Ms. Brady also admitted that there is 
 "extra duty" contract existing between the parties identifying ways teachers may receiv 
 additional compensation, e.g., coaches, advisen, drill teams, etc. Being a member of the S 
 team was not negotiated for this extra duty contmct. Because the A.§ociation has had no in-

 into the SIP, she believes the School District has "undermined" the Association, affecting i 
 relationship with the members and its effectiveness in negotiating on behalf of and .represen • 
 the Association members. 
 Russ Colletti testified on behalf of the School District. 

 Superintendent for the School District and has held that position for approximately 3 years. 

 has been in the education field for 28 years, 21 of which have been with Lyon County. 
 School District has about 70,000 students and has five different communities within the Schoo 
 District. Those communities include but are not limited to Yerrington, Smith Valley, Fernley 

 and Silver Springs. 

Mr. Colletti discussed NRS 385.347 and NRS 385.351. He believes the initial act cam 

into existence in the mid-199� with substantial changes in 1997. Prior to the Schools 
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1 Accountability Act, the Schools had data but did not use that information. The revisions wil 
 allow the Schools to improve on student achievements by identifying the individual Schools 
 strengths and weaknesses. He stated the goals were to identify what was to be achieved and hav 
 teachers involved at the local levels at their own individual Schools. Smith Valley High Schoo 

was "exemplary" in its achievements. 

 He further stated it was a "delicate balancing act" between the Board of Trustees, 

various teams, school administrations_, and approximately 4,000 teachers to achieve a plan. H 

stated the School Board of Trustees' meetings are open to all and one meeting was actually 

workshop. He believes some teachers attended the School Board of Trustees' meetings. but di 

not openly participate in any SIP discussions. The schooJs' administrators were instructed 

inform the staffs about SIP, thus the Association should have become aware of the SIP" 

existence. He believes teachers should be allowed to make decisions on students' achieve 

and called it "teacher empowerment." 

Mr. Colletti stated the principal for each school was responsible for obtaining a 

appropriate for that school. and that the team should not be a mere reflection of managemen 

School District's funding was available for the teams, but distribution of that funding was left 

to the individual teams. He also feels that the only way the SIP has affected teachers is 

"empowering" them to become more efficient and effective. 

He feels the SIP in place does not conflict with the parties' collective bargai · 

agreement and referred to page 8 of the School District's Exhibit "3," that any plan must adhe 

to all requirements of applicable State and Federal law and not violate negotiated llgfeenien� 

with employee groups. He is not a member of the School District's negotiation team. 

This Board questioned Mr. Colletti concerning NRS 385.347 and NRS 385.351. 

stated NRS 385.351 does not require the School District to cooperate with the Associatio 

however, he did admit that NRS 385.347 requires the Board of Trustee for the School District t 

cooperate with the Association concerning the adoption of a program providing for th 

accountability of the School District. He further admitted that the School District did not con 

the Association regarding the SIP, but that the School District was merely complying with th 
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1 requirements of the Nevada Dbpmtment of F.c:lucation under the Schools' Accountability Act H 

claims NRS 385.351 is divided into three parts, namely: NRS 385.351(1) is Part I; 

385.351(2) is Part D; and NRS 385.351(3) is Part Ill. An example of Parts I and II would 

Exhibit "G," the Lyon County School District Accountability Report Summary for th 
. 1999/2000 School Year, which would fulfi.11 the requirements ofNRS 385.347. Exhibit "H"

an example of Part m and complies with NRS 358.3S1. He felt it would be appropriate for 

Association to participate in the regulations for these statutes. 

In reviewing NRS 358.347(1), it states quite pJainly and unambiguously that the Schoo 

Districts in Nevada "in coo,pemtion with mociations recogni7£d by the state board 

representing licensed personnel in education in the district. shall adopt a program providing 

the accountability of the school district •.•. " (Emphasis added.) NRS 358.347(4Xc) :furt:heif 

mondates that the Superintendent of public instructions shall consult with a represent.ttive of 

Nevada State f.ducation Association, among others, concerning the program and consider 8D 

advice or recommendations submitted by the representatives with respect to the program. Sue 

consultation was not held with the Association or with its parent organization, NSEA. 

He � however, that there has been a '"positive relationship" between the As.,ociati 

and the School District over the past 21 years he has been associated with the School District. 

In closing, the Association argued that the SIP contains subjects of mandatory bargainin 

or matters significantly related thereto (NRS 288.150(2)1 i.e., hours of work and compensati 

yet no negotiations took place. As a matter of fact, the Association argued that the Schoo 

District re.fused to bargain over these subjects, even after the SIP's adoption. Inasmuch as 

SIPs have not yet hem implemented, affecting the Association members, no grievances 

been tiled. The School District's dealings directly with its employees undermined 

Association"s :representation of the employees and are also another 1Dlfair labor practice. 

The School District, during closing arguments, argued teachers have not been required 

work overtime nor bu their compensation been altered. The School District :further argued it 

merely followed the laws as found in NRS 38S.347 and NRS 38S.351, and that NRS 385.351 

does not require cooperation between the School District and the Association. It was fur1h 
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1 argued that any changes in the content of the workday, �ng, or quality of service 

management's rights. It further mgued that bed faith was not shown as a proposal was sent 

the Association, although aft.er the plan was adopted, and that the parties me proceeding t 

arbitmtion. Concerning whether the School District sought "consultation" with the Associati 

or NSEA, it claimed its meetings were open to the public and the teachers and �iation coul 

have attended and participated. In re� the Association stated that open public meetings 

simply not the negotiations as required in the parties' collective bargaining agreement and 

Chapter 288. 

FINDINGS or FACT 

1. The School District implemented a pilot SIP with the Smith Valley High Schoole' 

approximately September 2000, with Richmd Newt.on being a member of the School's team. 

2. Mr. Newton's team was given the sum of SS,000 by the School District to use 

compensation for the team's members or for other purposes as the team deemed appropriate; 

at one time� the team was considering the utiliDtion of the money as compensation for their · 

spent on the program. 
(

3. According to Mr. Newton, some of the time spent working on the team was bey 

the nmmal workday and, it was possible that the teachers' prep time was reallocated to thi 

program. 

4. Mr. Newton presented his team's proposed plan in either April or May 200 I .  

5. Richard Mesna was first notified of SJP in approximately March 2001, immediatel 

prior to the School Board of Trustees' meeting. 

6. As President of the Association, he himself had not been approached by the Schoo 

District about the SIP, nor is he aware of any negotiations between the School District and th 

Association concerning the SIP. 

1. Mr. Mesna's concerns were the laek of negotiations over possible change of wo 

hours for the teachers and a differential pay scale existing between the teachers participating · 

the SIP and those not participating. 
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1 · 8. Mr. Mesna was also concerned with the existence of two different SIP, each c · 

 to have been adopted on April 1� 2001; e.g., one being identified as a "plan" and another 

 identified as a "process," with similer information being contained on different pages. 

 9. Mr. Mesna appeared concerned that the School District was attempting to ciicwnven: 

 negotiations with the Association over changes in woik hmm and compensation; even the p 

 as adopted s1ate that a special budget allocation will be deterrniDM by the School District an 

 provided to the schools to be used for costs associat.ed with the plan including reimbursement 

 members of the teams for "their extra time and servioe to the team." Seepage 3 of Exhibit "3' 

 and page 2 of Exhibit "F." 

 10. Ms. Brady, on behalf of NSEA, testified that she was the chief negotiator for 

Association and she had not been approached to negotiate any possible change in hour works :fi 

· the teachers relative to this SJP, nor was she approached regardjng negotiations for a change 

compensation. 

 11. Upon notice of the SIP, Ms. Brady attempted to negotiate with the School Distri 

during the months of July and July 2001, culmiuaung in two proposals being sent to the Schoo 

District in August 2001 (Exhibit 9}. 

12. After the filing of the Association's con,.plaint with this � the School Distri 

did provide a counter--proposal on or about August 17, 2001. 

13. Aceotding to Ms. Brady, this proposal and any other offers by the School Di 

have been rescinded, and all changes affecting the work hours of some teachers 

compensation have been unilaterally changed by the School District, 

representation of the Association of its members. 

14. Ms. Brady admitted that grievances have not yet been filed, but claims that is due 

the fact that the SIPs have not yet been implemented. 

IS. Russ Colletti, on behalf of the School District. argued that the SIPs 

implemented due to the Schools' Accountability Act and that the actions taken on behalf of th 

School District were done to assure compliance with the statutory requirements ofNRS 385.34 

and 385351.  
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1 16. Mr. Colletti claimed the School District was not required to contact the As.,ociatio 

 regarding the SIP, nor was it required to negotiate with the Association. 
 17. Mr. Colletti, when questioned by the Bomd about the consultation language in 
 385.347, merely n,plied that such 1anguage was not found in NRS 38S.351; thus, there was 

obligation on the part of the School District to consult the Association. 

 18. Mr. Colletti does not feel the SIPs violate the parties' collective bar)�q 

 agreement nor any provisions ofNRS Chapter 288. 

1 9. Mr. Colletti admitted that no consultations were held with the Association or i 

parent organinttinn, NSEA, prior to the adoption of the SIP. 

20. Mr. Colletti stated that the Association and the School District have had a positi 

relationship over the last 21 years, 8Dd this fact has been officially noted by this Board based 

the lack of prohibited practices complaints filed by the two parties to 1his matter. 

CQNCLJJSIQNS QF LAW 

1.  The Local Government Employee-Management Relations Board ("Board") 

jwisdiction over the parties and the subject matters of the complaint on :tile herein pursuant to 

provisions ofNRS Chapter 288. 

2. The School District is a local govemment employer u defined in NRS 288.060. 

4. The School District and the Association are parties to a collective bargainin 

agreement. 

S. Representatives from the Association, SNEA, and the School District temfying at 

hearing all agreed no negotiations were conducted regarding the SIP prior to its adoption o 

April 10, 2001. 

6. The SIP involves matters affecting teachers' hours of work and compensation and 

pilot program was initiated as early as September 2000. 

1. NRS 288.150(2) lists the J118Ddatory subjects of bargaining and, in particular� "ho 

of work" and "salary or wage rates or other forms of direct monetary compensationt• 

mandatory subjects of bargaining. 
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. 8. Matters "significantly related" to the mandatory bargaining subjects are Iiirewi!ld 

Management RsJations Bd.. 90 Nev. 442, S30 P.2d 1 14 (1974); ]:Truc�g_..1M•��tl!!il 

Protection Dist y. In1emational Ap'n of Fire Fighters.. 109 Nev. 367, 849 P .2d 343 (1993). 

9. The parties were obligated under NRS 288.1S0 to negotiate certain terms of the S 

(e.g., hours and compemation), which the School District failed to do. The adoption of the S 

at issue could have been accomplished pursuant to NRS 38S.347 and NRS 38S.351 if the Schoo 

District had "consulted'" or communicated with the Association, which communications 

have fulfilled the negotiations requirements of NRS Chapter 288. 

9. When reviewing whether a party has acted in bad faith, NRS 288.270(2)(b) and 

288.270(1Xe) require a review of the "entire bargaining process'' to determine if bad w 

bargaining did indeed exist. 

10. In addition t.o the lack of negotiations prior to the adoption of the plan, the Schoo 

District did not make an attanpt to iesolve the issue by negotiation until at least August 17, 2001 

which date was after the filing of the Association's prohibited practices complaint with this 

and after the Association sent two different proposals to 1he School Dis1rict. 

1 1. The eventual notification to teachers of the adoption of the SIP is not the same 

"consultation" orl'�" with the Association. 

12. That the testimony of Mr. Colletti concerning NRS 385.347 and 385351 was no 

credible in discussing why the Association was not "consulted" at any time prior to the adoption o 

the SIP on April 10, 2001 nor was it credible in explaining why the requirements ofNRS C 

288 were not met. 

13. Although teachers participated in the SIP, ultimate control over the plan and 

funding therefor were by the School District, and the School District's dealings directly with th 

employees may indeed have undermined the .Association•s representation of those employees. 

14. NRS 288.110(2) allows the Board to "hear and determine any complaint arising o 

of the interpretation of, or perfonnance under, the provisions of this chapter by any l 
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I ' 

1 government employer, local government employee or employee organimion" and this hearin 

'WIS conducted pursuant to such authority. 

15. The Association became aware of the existence of the SIP at least in March 2001 

prior to the School Board Trustees9 meeting but apparently did not participate in discussions at 

that meeting. and arguably, could have learned of the SIP at Smith Valley High School as earl 

as September 2000. 

16. Although mentioned abov� this Board does take official notice of the apparentl 

excellent relationship between the School District and the Association by the historical lack o 

prohibited practices complaints filed by either party. 

DECISION AND ORDER 

Bmed upon the above, IT IS HEREBY ORDERED: 

1 .  That the School District "reftain from the action complained or by the Associatio 

and negotiate with the Association concerning the SIP's affect on the employees• mBMato 

bargaining subjects o( inter alia, working hours and compensation for the schools' 

pursuant to NRS 288.1 10(2). Such negotianons and/or consultation would also iblfill 
( 

statutocy requirements ofNRS 385.347(1). 

2. That the Association be awarded no fees and costs due to the delay in its attempts 

negotiate with the School District. 

DA TED this 20th day of March, 2002. 
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