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STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF
FIRE FIGHTERS, LOCAL 1908,

ITEM NO. 622
Complainant,
CASE NO. A1-045824
Vs.
COUNTY OF CLARK, STATE OF
NEVADA; CLARK COUNTY FIRE DECISION
DEPARTMENT,
Respondents.
For Complainant: W. David Holsberry, Esq.
For Respondent: Carolyn C. Campbell, Esq.

L PROCEDURAL HISTORY

policy at issue in this matter. Telestaff is an automated staffing software program that is us

allocate overtime hours among Clark County Fire Department employees. After the discu

of the Telestaff policy at the November 3rd meeting, a grievance was filec

INTERNATIONAL ASSOCIATION OF FIREFIGHTERS, LOCAL 1908, (“Association’
November 7, 2004 to enforce a prior agreement to update the Telestaff policy. At a subsex
ecting held on November 15, 2004 the parsies to this action discussed the grievance filed b
Association, and it was at that point that the CLARK COUNTY FIRE DEPARTMI
(“Department”), stated for the first time that their position was that Telestaff issues were
Fnandatory bargaining subject with the Association and that it was their right as manageme
mplement and use such a software program to allocate overtime among Department employ:
On November 18, 2004, another meeting was held between the parties to this action

#t that meeting the Department distributed a new Telestaff policy that made changes to the |
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The parties to this action held a meeting on November 3, 2004 to discuss the Telestafi
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policy that had been in existence since February 19, 2003. The Department’s position relating
the use of the Telestaff system was reduced to writing on November 19, 2004.

After exhausting their administrative remedies, the Association filed the instant
Complaint with the Local Government Employee-Management Relations Board (“EMRB”) &}
May 2, 2005. Pre-Hearing Briefs were submitted by the parties on or about June 15, 2005. A7
hearing of the matter, noticed in accordance with Nevada’s Open Meeting Law, was held &
October 11, 2005. A transcript of that proceeding was prepared and received by the EMRB d}
November 1, 2005. The Respondents submitted their Post-Hearing Brief to the EMRB d}

January 13, 2006, and the Complainant filed its Brief on January 17, 2006.
The EMRB considered the briefs and arguments submitted by the parties as well as a

supporting documentation. The matter was decided by the EMRB at its meeting held
February 1, 2006, noticed in accordance with Nevada’s Open Meeting Law. The EMRB™

findings as to the Association’s Complaint are set forth in its Discussion, Findings of Fact

Conclusions of Law, which follow:

1L DISCUSSION
This dispute concems whether the Clark County Fire Department’s “Telestaff” policy is j
¢

mandatory bargzaining subject within the meaning of NRS 288.150. The Telestaff program an
associated policies and procedures provide the only way in which overtime hours are allocated t:3

Department employees.
The February 19, 2003 Memorandum to all Department employees explains the Telest Eﬁ

policy and outlines “Penalty Periods” on page S of 6 as follows:

Auto Fill-No Call: Personnel who have filled vacancies during Auto Fill-No Call
will be assessed a 45-calendar day penalty for not working the
scheduled/mandatory overtime without an approved excuse for the first offense.
The penalty period will increase to a 90-calendar day penalty with a documented
oral warnmg with a second offense within a 12-month period as part of

progressive discipline.

Sign Up Suppression: A 14-calendar day penalty period will be assessed for
personnel who have made themselves available and fail to respond within the ten
(10) minute period or rejects an opportunity during Sign Up Suppression.

Emergency Hire: A 14-calendar day penalty period will be assessed for
ersonnel who have made themselves available and fail to respond within a three

3) minute period or rejects an opportunity during Emergency Hire.
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representative as requir

Scorch the Earth: During Scorch the Earth an employee will not be charged a
14-calendar day penalty for not answering. However, an opportunity count will
be added to their history. If the employee rejects the opportunity they will be

assessed a 14-calendar day penalty.

Clearly, a progressive discipline procedure has been implemented by the Department

Department fall under the mandatory negotiation requirement of the relevant Nevada Revi

NRS 288.150 provides in pertinent part as follows:

NRS 288.150 Negotiations by employer with recognized employee
organization: Subjects of mandatory bargaining; matters reserved to
employer without negotiation.

1. Except as provided in subsection 4, every local government
employer shall negotiate in good fith through one or more representatives
of its own choosing concerning the mandatory subjects of bargnining set
forth in subsection 2 with the designated representatives of the recognized
employee organization, if any, for each appropriate bargaining unit among
its employees. If either party so requests, agreements reached must be
reduced to writing.

2. The scope of mandatory bargaining is limited to:

(a) Salary or wage rates or other forms of direct monetary

compengation. (Emphasis added.)
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association with the use of the Telestaff program and the allocation of overtime ho

r Therefore, the EMRB must review whether the policies and procedures implemented by t

Additionally, the Association has claimed that the Department has committed j
rohibited practice in violation of NRS 288.270 for failing to negotiate mandatory bar

issues. The Association contends that the Telestaff policies and procedures, specifically th &
location of overtime and any penalties assessed for failing to accept overtime assignments

ould have been negotiated with the Associadion as part of the Collective bargainin

Agreement. NRS 288.270(1)(e) states as follows:

NRS 288.270 Employer or representative; employee or employee

organization,
1. Itis a prohibited practice for a local government employer or its designated

representative willfully to:
(e) Refuse to bargain collectively in good faith with the exclusive

in NRS 288.150. Bargaining collectively includes the
entire bargaining process, including mediation and fact-finding, provided for in

this chapter.
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The Department contends that the Association’s EMRB Complaint is untimely bec

the Telestaff policy change was distributed via the email Memorandum on February 19, 2003,
and that is the date that affected employees should have reasonably known of any alleg
coniract violation. The Department further argues that the Telestaff policy is not a subject
mandatory collective bargaining and that it falls within the discretion of management to assuf
appropriate staffing levels, without resorting to negotiations with the Association.

The Association contends that their Complaint in this matter was filed in a timely manné’ﬁ
because up until November 15, 2004 the Department had bi-laterally negotiated changes in tif
Telestaff policy with the Association in accordance with the Collective Bargaining Agreenf™}
and relevant statutes. It was not until a meesing that was held on November 15, 2004 that tif]
Association had notice that the Department believed that the Telestaff policy was not subject t9
negotiation. The Association further contends that any changes to the Telestaff policy fal

within the requirement of mandatory bargaining under NRS 288.150 as it directly a
significantly relates to employees hours, wages and working conditions, and that the Departmen

cannot unilaterally change the policy and procedures associated therewith during the term of th®

agreement without the consent of the Association.
In a prior decision relating to similar issues as those at hand, this EMRB found thai

“although overtime allocation is not specifically mentioned as a mandatory subject of bargainin

in NRS 288.150, it is a form of wage rate or other form of monetary compensation, or in th

alternative, it is significantly related to those subjects mensioned therein, and therefore is

ubject of mandatory bargaining” Trucke eMeadows Firefi ghters L.ocal 2487 etc.—v.T;-uckee
eadows Fire Protective District, EMRB Case No. A1-045650, July 23, 1999. That decision b Y

e EMRB was upheld on judicial review in the Second Judicial District Court in Case numbe, 1

V99-04489.
FINDINGS OF FACT
1. That the parties agree that Telestaff is the procedure through which overtime i g
llocated to Department employees.
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2, That employees who decline an offer of overtime are subject to being der &

2
A

overtime opportunities for up to 90-calendar days as defined in the penalties outlined in

February 19,2003 Memorandum issued by the Department.
3. That at all times prior to November 15, 2004 the Department and the Associat B

bilaterally negotiated concerns regarding the Telestaff policy.

4, That a grievance was filed by the Association on November 7, 2004 to enforcet 1
Department’s earlier commitment to meet and update the Telestaff procedures, mandat(Y|
callbacks, and penalties. Further, the Department was to inform all employees of such updates
5. That at a November 15, 2004 meeting to discuss the grievance the Associati “7

was first given notice that the Department’s position was that Telestaff issues were not subject 9

mandatory bargaining.
6. That on November 18, 2004 a meeting was held between the parties to this actin‘j
and at that meeting the Department distributed a new Telestaff policy that made unilate:

changes to the prior policy dated February 19, 2003.
7. That the Association filed the instant Complaint with the EMRB on May 2, 2005

within six (6) months of when the Department first took the position that the Telestaff policy
not a mandatory bargaining subject, and within six (6) months of when the Depart:

i
announced and implemented unilateral changes to the Telestaff policy pursuant to

288.110(4).
IV. CONCLUSIONS OF LAW
1. That the Local Government Employee-Management Relations Board ha

jurisdiction over the parties and the subject matter of this Complaint pursuant to the provisions o

NRS Chapter 288.

2. That the Department is a local government employer as defined by NRS 288.060.
3. That the Association is an employee organization as defined by NRS 288.040.

4, That the issues involved herein appear significantly related to wage rate or othe

monetary compensation, which are mandatory subjects for collective bargaining negotiation 5

Fpursuant to the Nevada Revised Statutes.
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5. That the EMRB finds the Complainant’s explanation of the earlier events, (event
prior to the filing of their instant EMRB Complaint), and the three- year course of conduct
between the parties, to be believable as to why they did not file a grievance or EMRB complaint
prior to May 2, 2005. If Respondent wishes to avalil itself of an earlier event as a trigger date fox
the six (6) month statute of limitations found in NRS 288.110(4), then they must make it plain tg
the Complainant what that event date is and why it is relevant in the instant matter.

6. That the EMRB upholds its earler decision in Truckee Meadows Firefighters

Local 2487 etc. v. Truckee Meadows Fire Protective District, EMRB Case No. A1-045650, and

applies herein the finding that “although overtime allocation 1s not specifically mentioned as
mandatory subject of bargaining in NRS 288.150, it is a form of wage rate or other form o
monetary compensation, or in the alternative, it is sigmificantly related to those subject

mentioned therein, and therefore is a subject of mandatory bargaining.”

7. That it is clearly within management’s discretion and prerogative to use the
Telestaff software program and to set the rumber of overtime hours to be offered, and nothing in
this Decision affects managementés rights to direct and assign work to an employee, to determine
appropriate staffing levels and work performance standards, the right to determine the content o
the workday, or to apply any other provision found in NRS 288.850 that is not a subject oj
marcdatory bargaining.

8. That the allocation of overtime, any disciplinary action taken if and when anj
employee declines to work said overtime, and any policies and procedures that are associated|

with such allocation of overtime hours and discipline are required to be negotiated pursuant tg

the EMRB'’s prior decision in Truckee Meadows Firefighters Local 2487 etc. v. Truckee

Meadows Fire Protective District, EMRB Case No. A1-045650. .
V. DECISION AND ORDER
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Department’%

allocation of vvertime among emplovees is a mandatory subject for bargaining.
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IT IS FURTHER ORDERED that the Department’s existing policies and procedures fq
allocating and scheduling overtime shall not be unilaterally changed during the term of%

collective bargaining agreement with the Association.
IT IS FURTHER ORDERED that reasonable fees and costs should be awarded to t
Association and that the Association is hereby ORDERED to submit its documents and recor:

in support of its request for fees and costs and documenting the amount due within ten (10) da

from the date of this order.
That it is FURTHER ORDERED that the Department shall have ten (10) days aff*

service of the documents and records in support of the Association’s request for fees and co™

within which to respond to the Association’s request.

DATED this 2™ day of May, 2006.

LOCAL GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BO.

2 W

BY: _
JO : S, ESQ,, Chairman

BY: W,‘
JANEWOST, ESQ., Vice-Chairman
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