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this court. Accordingly, the Labor Commissioner's duty to hear and resolve enforcement
complaints is not discretionary, and appellants had access to an adequate administrative
enforcement mechanism.” Id. at 963-64, 194 at 104. Here, the EMRB has already heard a
portion of the case and has even stated its intention to hold the second part of the
proceedings, simply waiting for the parties’ briefs on any preferences related thereto.

Indeed, the Nevada Supreme Court in Baldonado, based its holding off a prior
Nevada Supreme Court case involving the EMRB — “We addressed a similar argument in
Rosequist v. International Ass'n of Firefighters. In that case, we noted that a statute
providing that ‘[tlhe [Employee-~Management Relations Board] may hear and determine
any complaint’ was ambiguous. In resolving the ambiguity, we explained that the
legislation's purposes to relieve burdens on the court and to develop and utilize the Board's
expertise meant that the term ‘may’ in that instance was not discretionary — the Board was
required to hear labor disputes arising out of NRS Chapter 288.” Id. at 962-63, 194 at 103.
Rosequist in conjunction with Balando thus hold that the EMRB must hear the case and
Petitioners can petition for judicial review after the conclusion thereof. There is no reason
to believe that “review of the final decision of the agency would not provide an adequate
remedy.”

Petitioners cite to the 1987 case of Dep't of Human Res. v. UHS of the Colony, Inc.,
103 Nev. 208, 210, 735 P.2d 319, 320 (1987). The Nevada Supreme Court held that “NRS
439A.105 (1983) provided for a hearing officer to hear and determine all appeals from
decisions rendered pursuant to Chapter 439A. There is no provision, however, for a
determination that a party is not subject to NRS 439A.” Id (emphasis added). However,
here, Petitioners do not argue that they are not subject to NRS Chapter 288 or are
otherwise exempt from it (it is undisputed that they are local government employers).
Instead, they argue that the Board did not have jurisdiction over the claims that Ebarb
brought, an allegation which can be argued once the Board issues its final order. See also
Boulware v. State, Dep't of Human Res., 103 Nev. 218, 219, 737 P.2d 502, 502 (1987)
(emphasis added) (“We previously held that a party is not required to exhaust the
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certificate of need application process before it can seek a judicial determination that [the
party] is exempt from CON review.” Citing Dep’t Human Res. v. UHS of The Colony, 103
Nev. 208, 735 P.2d 319 (1987). The Court also notes that Petitioners did not file a Petition
after the Board issued its May 2018 order on Petitioners’ motion to dismiss in the
underlying administrative proceedings.

Once the Bard issues the final order, then Petitioners can bring a new Petition.
Petitioners are not prejudiced against bringing the violations they alleged in their
dismissed Petition in bringing a new petition for judicial review after the Board issues a
final order. As such, the motion to dismiss is granted in this case as all underlying
proceeding need to be concluded before the Court has the jurisdiction to rule on a Petition
for Judicial Review.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Motion to Dismiss
Petition for Judicial Review is GRANTED.

Dated this _B_day of November, 2019.

Will f

District Court Judge

Submitted by: \é

AARON D. FORD
Attorney General

| -
By: (_/j‘ﬁ//

Donald Y. Bordelove (Bar No. 12561)
Deputy Attorney General

Attorneys for State of Nevada Government
Employee-Management Relations Board
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