
















1 alternative remedy should be orde1-ed." June 28th Order, at 21-22. The Board simply noted 

2 that "At this stage, the Board is inclined to 01·der as follows .... " Id. The Board ordered the 

3 parties to submit wl'itten b1·iefs in this 1·egard to determine if a further hea1·ing and/or 

4 argument was necessa1·y before rendel'ing a final decision. June 28th Order, at 22. Should 

5 the1·e be any doubt remaining, the "ORDER" section dispels it -the Board did not issue a 

6 final 1·uling on the substantive charges from the Complaint and did not resolve the remedy 

7 to be imposed. 

8 Thus, the Board's decision was not final. See Pub. Serv. Comm'n of Nev. v. Cmty. 

9 Cable Tv, 91 Nev. 32, 42-43, 530 P.2d 1392, 1398-99 (1975) (an administrative order that 

10 leaves open issues for future 1·esolution 01· retains the matter for further action is not final); 

11 see, e.g., State Taxicab Auth. v. Greenspun, 109 Nev. 1022, 1025, 862 P.2d 423, 425 (1993) 

12 (a final orde1· does not exist when additional evidence should be considered); Clark Cty. 

13 Liquor & Gaming Licensing Bd. v. Clark, 102 Nev. 654, 657, 730 P.2d 443, 446 (1986) (a 

14 final order did not exist when district court remanded the case, ordering the Board to [only] 

15 grant cliscove1·y."); Liberty Mutual Ins. Co. v. Wetzel, 424 U.S. 737, 744 (1976) (A judgment 

16 limited to the issue of liability, where the assessment of damages or other relief remains 

17 open, is not final); Mid-Century Ins. Co. v. Pavlikowski, 94 Nev. 162, 163, 576 P.2d 748, 749 

18 (1978) (holding that determination of liability was not a final judgment when the issue of 

19 damages had yet to be tried); Saguaro Power Co. v. Pub. Utilities Comm 'n of Nevada, 128 

20 Nev. 931, 381 P.3d 658 (2012) (concluding no final order as "[t]he Commission requested 

21 briefing .... "). 

22 Second, the Cou1-t does not find that "review of the final decision of the agency would 

23 not provide an adequate remedy." The Nevada Supreme Cou1-t case of Baldonado v. Wynn 

24 Las Vegas, LLC, 124 Nev. 951, 963, 194 P .3d 96, 103 (2008) is on point. The Court explained 

25 that "[a]n adequate administi·ative remedy is available" as "resolving labor law complaints 

26 is perhaps one of the Labor Commissioner's most significant enforcement mechanisms. In 

27 this manner, the Labor Commissioner's expertise is optimized, and the parties then have 

28 an opportunity to petition the district com·t for judicial review and, ultimately, appeal to 
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1 this court. Accm·dingly, the Lahm· Commissioner's duty to hear and resolve enfo1·cement 

2 complaints is not discretionary, and appellants had access to an adequate administrative 

3 enforcement mechanism.u Id. at 963.64, 194 at 104. He1·e, the EMRB has already heard a 

4 po1·tion of the case and has even stated its intention to hold the second pa1·t of the 

5 proceedings, simply waiting for the pru.·ties' briefs on any p1·eferences 1·elated thereto. 

6 Indeed, the Nevada Supreme Court in Baldonado, based its holding off a prior 

7 Nevada Sup1·eme Court case involving the EMRB- "We addressed a similar a1·gument in 

8 Rosequist v. International Ass 'n of Firefighters. In that case, we noted that a statute 

9 p1·oviding that '[t]he [Employee-Management Relations Boa1·d] may hear and determine 

10 any complaint' was ambiguous. In resolving the ambiguity, we explained that the 

11 legislation's purposes to relieve bu1·dens on the cmll't and to develop and utilize the Board.'s 

12 expertise meant that the term 'may' in that instance was not disc1·etionary-the Board was 

13 required to hea1· labor disputes al'ising out of NRS Chapter 288." Id. at 962·63, 194 at 103. 

14 RoseqU,ist in conjunction with Balando thus hold that the EMRB must hear the case and 

15 Petitione1·s can petition fo1· judicial review after the conclusion the1'0of. There is no reason 

16 to believe that "review of the final decision of the agency would not provide an adequate 

17 remedy." 

18 Petitioners cite to the 1987 case of Dep 't of Human Res. v. UHS of the Colony, Inc., 

19 103 Nev. 208, 210, 735 P.2d 319, 320 (1987). The Nevada Supreme Court held that "NRS 

20 439A.105 (1983) provided for a heai·ing officer to hear and determine all appeals from 

21 decisions rendered pursuant to Chapter 439A. There is no provision, howeve1·, for a 

22 determination that a party is not subject to NRS 439A." Id (emphasis added). However, 

23 here, Petitioners do not argue that they are not subject to NRS Chapter 288 or a1·e 

24 otherwise exempt from it (it is undisputed that they are local government employei·s). 

25 Instead, they argue that the Board did not have jurisdiction over the claims that Eba1·b 

26 brought, an allegation which can be argued once the Board issues its final order. See also 

27 Boulware v. State, Dep't of Human Res., 103 Nev. 218, 219, 737 P.2d 502, 502 (1987) 

28 (emphasis added) ("We previously held that a party is not required to exhaust the 
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certificate of need application process before it can seek a judicial determination that [the 

party] is exempt from CON review." Citing Dep't Human Res. v. UHS of The Colony, 103 

Nev. 208, 735 P.2d 319 (1987). The Court also notes that Petitione1·s did not file a Petition 

after the Board issued its May 2018 01·de1· on Petitione1·s' motion to dismiss in the 

underlying administrative p1·oceedings. 

Once the Bard issues the final order, then Petitioners can bring a new Petition. 

Petitioners a1·e not prejudiced against bringing the violations they alleged in thefr 

dismissed Petition in b1-in.ging a new petition fo1· judicial 1·eview after the Board issues a 

final order. As such, the motion to dismiss is granted in this case as all undel'lying 

proceeding need to be concluded before the Court has the jurisdiction to rule on a Petition 

for Judicial Review. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Motion to Dismiss 

Petition for Judicial Review~ GRANTED. 

Dated this 13 day of November, 2019. 
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