CLICK “OPEN IN ACROBAT” LINK —

NOVEMBER 4. 2021 AGENDA MATERIALS
Only Items that have corresponding materials will have a link

1. Call to Order & Roll Call

2. Public Comment

The Board welcomes public comment. Public comment must be limited to matters
relevant to or within the authority of the Government Employee-Management
Relations Board. No subject may be acted upon unless that subject is on the agenda
and is scheduled for possible action. If you wish to be heard, please introduce
yourself at the appropriate time and the Presiding Officer will recognize you. The
amount of discussion on any single subject, as well as the amount of time any single
speaker is allowed, may be limited. The Board will not restrict public comment based
upon viewpoint. However, the Board may refuse to consider public comment prior to
the commencement and/or conclusion of a contested case or a quasi-judicial
proceeding that may affect the due process rights of an individual. See NRS
233B.126.

3. Approval of the Minutes
For possible action on the minutes of the meeting held September 9, 2021.

4. Report of the Deputy Attorney General
A report by the Nevada Attorney General’s Office as to the status of cases on judicial
review or at the Nevada Supreme Court, and other matters related thereto.

5. Approval of Meeting Dates
For possible action on approving Board meeting dates of January 11-13, 2022;
February 8-10, 2022; and March 8-10, 2022. Also, possible action on whether the
meetings will be conducted either in-person or via a remote technology system.

Panel A
The following 2 items are for consideration by Panel A:

6. Approval of the Minutes
For possible action on the minutes of the Panel A meeting held October 7, 2021.

7. Case 2021-005
Las Veqgas Police Protective Association v. City of Las Vegas
Deliberation and decision on whether the case should be stayed pursuant to the
limited deferral doctrine as there appear to be one or more underlying grievances
and/or arbitrations, and if so, then also deliberation and decision on the filing of a
Joint Status Report by December 30, 2021.




Panel D

The following 1 item is for consideration by Panel D:

8.

Case 2021-003
International Association of Firefighters, Local 1265 v. City of Sparks

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-
Chair Masters to replace Board Member Cottino on this panel for this case.
Deliberation and decision on staffs recommendation that the case be stayed
pursuant to the limited deferral doctrine as there is an underlying arbitration on a
grievance, and if so, then also deliberation and decision on the filing of a Joint Status
Report by December 30, 2021.

The Board Sitting En Banc

The following 5 items are for consideration by the full Board:

9.

10.

11.

12.

13.

Case 2021-008

Las Vegas City Employees’ Association & Julie Terry v. City of Las Vegas
Deliberation and decision on the status and progress of the case, including, but not
limited to, dismissal of the case, the granting of a hearing for the case, whether to
stay the case pursuant to the limited deferral doctrine, and/or whether to order a
settlement conference for the case. If a hearing is granted, then the case shall also
be randomly assigned to a hearing panel.

Case 2020-022

International Union of Operating Engineers Local 501, AFL-CIO v. Esmeralda
County and Esmeralda County Board of Commissioners

Deliberation and decision on whether to order the holding of an election, and/or other
matters related thereto, to determine whether the employee organization represents
a majority of the bargaining unit, and if so, then deliberation and decision on adoption
of an order to that effect, including the adoption of an election plan.

Case 2021-009

In_Re: Petition for Declaratory Order Concerning Unit | Pursuant to NRS
288.515

Deliberation and decision on AFSCME's Petition to Include the Job Classification of
Correctional Sergeants in Unit |: Category Ill Peace Officers. Also deliberation and
decision on Petitioner’s request for a hearing. If the Board concludes a hearing is
needed and accordingly grants a hearing, then the case shall also be randomly
assigned to a hearing panel.

Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

Adjournment
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FILED
OCT 08 2021

STATE OF NEVADA STATE OF NEVADA
E.M.R.B.

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO,
Complainant,

VS.

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS; DOE
INDIVIDUALS I THROUGH X; AND ROE
ENTITIES I THROUGH X, INCLUSIVE,

Respondent.

Case No. 2020-022

ORDER

Panel A

TO: International Union of Operating Engineers Local 501, AFL-CIO and its attorney, Justin M. Crane

of The Myers Law Group, APC;

TO: Esmeralda County, Other Named Respondents/Counter-Claimants, and their attorney, Robert E.
Glennen III, Esq., of the Esmeralda District Attorney’s Office;

PLEASE TAKE NOTICE that the ORDER was entered on the 8th day of October 2021, a copy

of which is attached hereto.
DATED this 8th of October 2021.

GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

BY:

DR AT 1N

MARISU ROMUALDEZ ABELLAR
Executive Assistant
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CERTIFICATE OF MAILING

I hereby certify that I am an employee of the Government Employee-Management Relations
Board, and that on the 8th day of October 2021, I served a copy of the foregoing NOTICE OF ENTRY
OF ORDER by mailing a copy thereof, postage prepaid to:

Justin M. Crane, Esq.

The Myers Law Group, APC

9327 Fairway View Place, Suite 100
Rancho Cucamonga, CA 91730

Esmeralda District Attorney
Robert E. Glennen III, Esq.
233 Crook St., P.O. Box 339
Goldfield, NV 89013

vl 20,

MARISU ROMUALDEZ ABELLAR
Executive Assistant
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FILED

0CT 08 20

STATE OF NEVADA STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO,
Complainant,

Case No. 2020-022

ORDER
V8. Panel A

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS; DOE
INDIVIDUALS I THROUGH X; AND ROE
ENTITIES I THROUGH X, INCLUSIVE,

Respondent.

On October 7; 2021, this matter came before Panel A of the State of Nevada, Local Government
Employee-Management Relations Board (“Board”), for consideration and decision pursuant to the
provisions of the NRS and NAC Chapters 288, NRS Chapter 233B, and was properly noticed pursuant
to Nevada’s open meeting laws.

After a review of the record, and the post-hearing briefs submitted by the parties, Panel A of the
Board deliberated and decided to recommend an election be held pursuant to NRS 288.160(4) to
determine if the Complainant is still supported by a majority of the local government employees in the
bargaining unit. The Board sitting En Banc at the November 4, 2021 meeting will render a decision on
whether an election will be ordered, and how the election, if so ordered, will be conducted. The remaining
arguments of the parties will be stayed pending the outcome of the election.

11/
11/
11/
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IT IS SO ORDERED.
Dated: October 8, 2021.

GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD






STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

OFFICIAL ELECTION NOTICE

The purpose of this election is to determine whether the Esmeralda County MAINTENANCE WORKERS want
to continue to be represented by the Intemational Union of Operating Engineers Local 501, AFL-CIO.

ELIGIBLE VOTERS

Included: All Esmeralda County Road Department, Solid Waste, Utility and Public Works employees in the
following job classifications: Equipment Operator, Utilities Operator, Landfill Operator, Fuel Truck Operator,
Grease Truck Operator, Mechanic, Welder, Road Maintenance Worker, but excluding the Public Works
Assistant (collectively known as MAINTENANCE WORKERS).

Excluded: Any MAINTENANCE WORKER employed as of November 4, 2021 but who resigns or is

terminated subsequent to this date and prior to the counting of the ballots on December 7, 2021, unless such
MAINTENANCE WORKER is rehired or reinstated prior to December 7, 2021.

ELECTION TO BE CONDUCTED BOTH BY MAIL

You will be mailed a ballot packet on Friday, November 12, 2021. Please follow the instructions included in the
ballot packet on how to vote by mail. Your ballot must be received by the EMRB by December 3, 2021 at 1:00
p-m. If you do not receive a ballot packet in the mail, please call the EMRB at 702-486-4504.

COUNTING OF BALLOTS

Ballots will be counted on December 7, 2021 at 1:00 p.m. at the office of the Government Employee-
Management Relations Board, 3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102.





STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

INSTRUCTIONS ON HOW TO VOTE BY MAIL

Please follow the instructions below to vote by mail.

Your ballot kit contains the following:

The envelope that was mailed to you.

A return envelope to mail your completed ballot back to the EMRB.

A third envelope marked “ballot.”

A two-sided document called “Official Election Notice” on one side and “Instructions on
How to Vote By Mail” on the reverse side.

The actual ballot.

Pr iAo

Steps to complete your voting:

1. {;/Ieﬁrk the ballot with a single mark, such as an X, inside one of the two boxes on the
allot.

Do not sign the ballot or leave any other marks which might identify yourself.

Seal the marked ballot in the envelope labeled BALLOT.

Place the BALLOT envelope inside the return-addressed envelope and seal the envelope.

Place the return-addressed envelope in the U.S. mail system. Postage has already been

prepaid for you, so there is no need to use a stamp.

You may either keep or throw away the envelope sent to you and these instructions.

A

Your ballot must be received by the EMRB by December 7, 2021 at 1:00 p.m. Any ballot
received after this time will not be included in the final count.

DON’Ts
DO NOT sign your ballot.
DO NOT mark your ballot so as to identify yourself.

You may hand deliver your ballot in lieu of mailing it but the ballot must be in the return
envelope. DO NOT hand deliver any ballot other than your own.

DO NOT mail or hand deliver your ballot in a different envelope. It must be mailed or hand
delivered in the return envelope we sent you.

DO NOT collect ballots from your co-workers and include them in one return envelope. Each
ballot must be in its specially-marked return envelope.

DO NOT vote more than once by copying materials. We have safeguards in place to catch
individuals who attempt to vote more than once.
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STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO,

)
)
)
Complainant, ; CASE NO. 2020-022
Vs, )
)

ESMERALDA COUNTY; ESMERALDA COUNTY )
BOARD OF COMMISSIONERS; DOE )
INDIVIDUALS 1 through X, inclusive; and ROE )
ENTITIES I through X, inclusive, )

Respondents.

ELECTION PLAN

PART ONE: GENERAL INFORMATION
Section 1.01: Parties

The parties to this Plan are the Government Employee-Management Relations Board
(EMRB), the International Union of Operating Engineers Local 501, AFL-CIO (LOCAL 501)
and Esmeralda County et al. (COUNTY).

Section 1.02: Purpose of the Election

The purpose of this election is to determine whether a majority of the bargaining unit
consisting of the Road Department, Solid Waste, Utility and Public Works Employees except the
Public Works Assistant of the COUNTY want to be represented by LOCAL 501.

Section 1.03: Governing Rules

All parties shall adhere to the rules of conduct established by the EMRB regarding the

election process. However, in the event of a conflict, the provisions of NRS Chapter 288 and

NAC Chapter 288 shall prevail.
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Section 1.04: Election Standard

The decision of the Nevada Supreme Court in Case No. 70586, in the case of EMRB v.

Education Support Emplovees Association: the International Brotherhood of Teamsters, Local

14: and the Clark County School District, filed on November 8, 2018 shall control as to the

standard to be used in this election; namely a majority of the bargaining unit (i.e., a majority of
the votes that could have been cast) versus a majority of the votes cast.

Section 1.05: Election to be Held by Mail

Complainant’s post-hearing brief, pages 9-10, listed six situations related to the COVID-
19 pandemic that, when one or more is present, will normally suggest the propriety of
conducting an election by mail, rather than manual ballot. The Commissioner finds that
situations 2 applies in that the 14-day testing positivity rate in Esmeralda County is 5 percent or
higher. The Commissioner also finds that situation 6 applies, which is other similarly compelling
circumstances, in that the Commissioner understands that the ban on discretionary travel for
State employees is still in effect. Accordingly, this election plan contemplates voting by mail.

Section 1.06: Election Supervision

The election will be by secret ballot under the supervision of the Commissioner of the
EMRB. The EMRB Commissioner shall be assisted by the Board Secretary, who shall be
granted all the powers and duties of the EMRB Commissioner whenever he may be absent.

Section 1.07: Reservation of Rights

Upon the EMRB’s certification of the election results as provided for in this Plan, any
party to this Plan may pursue any right or remedy lawfully available to it before the EMRB
and/or any court of competent jurisdiction. In particular, the parties retain all rights to seek
judicial review of this election pursuant to NRS 288.160(4) and NAC 288.110.

Section 1.08: Amendment of Election Plan

This Plan may be amended only upon written agreement of the parties and approval of
the EMRB. However, subject to the written approval by LOCAL 501 and the COUNTY, the
Commissioner may correct clerical/typographical errors in this Election Plan, including any of

the exhibits attached.
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PART TWO: ELIGIBLE VOTERS AND DOCUMENTS RELATED THERETO
Section 2.01: Elicible Voters

The employees eligible to vote shall be those Road Department, Solid Waste, Utility and
Public Works Employees except for the Public Works Assistant of the COUNTY (hereinafter
collectively known as the MAINTENANCE WORKERS) as of the date that the Board orders an
election, less those MAINTENANCE WORKERS who quit or were terminated prior to the
counting of the ballots as detailed in Part Four and who were not subsequently reinstated prior to
the counting of the ballots as detailed in Part Four. For purposes of this election, the term
MAINTENANCE WORKERS shall include those COUNTY employees in the following job
classifications: Equipment Operator, Utilities Operator, Landfill Operator, Fuel Truck Operator,
Grease Truck Operator, Mechanic, Welder, and Road Maintenance Worker. Eligible employees
shall be allowed to vote or not vote without interference, restraint, or coercion.

Section 2.02: Excelsior List

The names of employees eligible to vote shall appear on an Excelsior List, to be provided
by the COUNTY to the EMRB and LOCAL 501 and which shall be provided via an e-mail no
later than Wednesday, November 10, 2021 at 2:00 p.m. The Excelsior List shall be in Excel and
shall contain the COUNTY’S last known address of each employee on the Excelsior List, along
with any home or cellular telephone numbers for each employee that are on file with the
COUNTY. When received, the EMRB shall add a column entitled “Key #,” which shall be a
unique number assigned to each person on the list.

The parties shall not use or make available to any third party any of the contents of the
Excelsior List other than for the purpose of this election. In the event a public records request is
made for the Excelsior List the EMRB shall redact the employee addresses and home and
cellular telephone numbers and shall consider the redacted information confidential.

Section 2.03: Supplemental List

The names, addresses and telephone numbers of persons who do not appear on the
Excelsior List, but who receive ballots pursuant to Section 3.02, will be placed on a

Supplemental List. No names may be placed on or added to the Supplemental List unless the
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person has been provided with a ballot kit by 4:00 p.m. on Friday, December 3, 2021. The
EMRB will provide the Supplemental List to LOCAL 501 and the COUNTY by 4:30 p.m. on
Friday, December 3, 2021.

On or before Monday, December 6, 2021 at 3:00 p.m., the COUNTY shall provide
LOCAL 501 and the EMRB a list of all employees listed on the Excelsior List or the
Supplemental List who have quit or who have been terminated and are not eligible to vote in
accordance with this paragraph. The information so received shall be added to the Excelsior List
and the Supplemental List by the EMRB.

Section 2.04: Election Notice

The Commissioner shall mail a single Election Notice, whose wording shall be as shown
'in Exhibit “1,” on or before Friday, November 12, 2021 to each eligible voter. The Election
Notice so mailed may be combined with the other election materials mailed to eligible voters
pursuant to Section 3.01.

Additionally, the Commissioner shall e-mail a copy of the Election Notice on or before
Friday, November 5, 2021 to the COUNTY attorney of record for this case, who shall cause at
least one Election Notice to be posted no later than Tuesday, November 9, 2021, at the work site
bulletin boards normally used by the COUNTY to post notices to its MAINTENANCE
WORKERS.

Section 2.05: Campaigning Bv and To Eligible Voters

The following are the rules related to campaigning:

(a) There shall be no campaigning by representatives and employees from any party on
COUNTY property.

(b) There shall be no distribution of campaign material or literature on property,
including breakrooms, employee lounges, etc., by the employees or representatives of either
LOCAL 501 or the COUNTY; provided, however, there shall be no bar to the distribution of
campaign materials or literature from or on other COUNTY public property (e.g., public

sidewalks or entrances to parking lots, etc.).
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(c) Notwithstanding the provisions of subsections (1) or (b) above, the MAINTENANCE
WORKERS shall (i) be allowed to solicit one another with regard to this election before work,
after work and on their regularly scheduled break times, provided that the employee doing the
solicitation and the employee being solicited are on their regularly scheduled break or are off
duty and transiting to or from their work stations; (ii) be allowed to exchange literature on
COUNTY property during such non-working times in non-working areas; (iii) be allowed to
wear buttons, t-shirts, jackets or other insignia of LOCAL 501, provided that such buttons, t-
shirts, jackets, etc., do not convey the message “vote for...” or “vote against...” LOCAL 501 or
the COUNTY,; and (iv) provided that the COUNTY cannot prohibit employees from talking
about the union during working time if it permits employees from talking about other non-work
items during working time. Also, notwithstanding the provisions of (a) and (b) above, nothing in
this Order shall limit the right of the COUNTY to communicate to its employees its views,

arguments or opinions, provided that there is no threat of reprisal or force or promise of benefit.

PART THREE: VOTING BY MAIL
Section 3.01: Mailing of Ballots

The EMRB will mail a ballot to each eligible employee (i.e., those appearing on the
Excelsior List) on Friday, November 12, 2021. Each ballot shall be delivered through the United
States mail, first class postage pre-paid, in an envelope addressed with an address label derived
from the Excelsior List. The ballot materials mailed by the EMRB will include (1) the ballot, (2)
an envelope marked “Ballot” in which the executed ballot shall be placed and sealed by the
voter, (3) an addressed return envelope, marked with the “key” number of the addressee, with
first class postage pre-paid, and (4) an instruction sheet (in the form as set forth on the reverse
side of Exhibit "1") on how to complete and properly return the ballot. The instruction sheet may

be on the reverse side of the Election Notice mentioned in Section 2.04 above.

Section 3.02: Requests for Ballots and Replacement Ballots






O 0 N N L A W N =

NN N N N N N N N o e e e e e e e e e
W NN N A W= DO Y 00NN Y RN~ O

If the EMRB is contacted by a prospective voter who reports that he or she has not
received a ballot kit or has lost or spoiled the ballot or envelope, the following will occur:

(1) If the records of the EMRB show that the prospective voter has never been sent a
ballot kit, a ballot kit will be mailed, the name inserted on the Supplemental List, and one of a
new series of “key” numbers will be assigned.

(2) If the voter has moved, a duplicate ballot kit bearing the old key number plus
“DUPL” will be mailed to the voter and the fact that a duplicate ballot kit was sent will be noted
on the Supplemental List maintained by the EMRB.

(3) If the voter has lost or spoiled the ballot or ballot envelope, the voter will be mailed a
duplicate kit bearing the old “key” number plus “DUPL” and the fact that a duplicate ballot kit
was mailed will be noted on the Supplemental List maintained by the EMRB.

(4) A voter who falls into the categories specified in (1) - (3) above, may alternately
personally pick the ballot materials up at the offices of the EMRB at 3300 West Sahara Avenue,
Suite 260, Las Vegas, Nevada between 9:00 a.m. and 4:00 p.m., Monday through Friday and
excluding any legal holidays, through Friday, December 3, 2021.

A voter seeking a ballot pursuant to this section may be required to produce a driver’s
license or other government-issued picture identification and provide his or her mailing address.

Section 3.03: Mailing of Ballots

The EMRB shall not accept any ballots at its office. All ballots must be mailed to the
EMRB at the address listed on the return envelope for the purpose of this election.

PART FOUR: COUNTING OF THE BALLOTS

Section 4.01: Transportation and Retrieval of Ballots Upon Conclusion of In-Person

Voting
Ballots received by the EMRB via the U.S. Postal Service during the mail voting process
shall be stored in a locked ballot box stored in the EMRB’s locked storage closet. On December

7, 2021 at 1:00 p.m. the Commissioner shall relocate the ballot box to the Counting Room. The
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parties’ representatives and their observers may be present at all times during the procedure
described in this Section.

Section 4:02: Initial Arrangement of Ballots

Upon arrival at the Counting Room, the EMRB Commissioner, in the presence of the
parties’ representatives and their observers, shall first shake the ballot box and then shall open
the ballot box and remove its contents.

The return envelopes shall then be arranged in key number order. If two or more return
envelopes contain the same key number, then any return envelope with “DUPL” after the key
number shall be placed behind the return envelope without any such designations.

Section 4.03: Challenge of Voters and Duplicate Ballots

The EMRB Commissioner or his designee(s) shall then read the key number on the first
return envelope. At that time any party representative may challenge for good cause the
eligibility of that employee to vote in the election. For any challenged voter, the EMRB
Commissioner shall write on the ballot envelope (1) the words “Voter Challenged;” (2) the name
of the challenged voter, (3) the name of the party challenging the voter, and (4) the reason for the
challenge. The Commissioner shall then impound that return envelope by placing it in a
Challenged Ballot Envelope. If the number of challenged ballots is outcome-determinative, the
Commissioner will then ascertain the validity of such voters and thus determine whether that
ballot will or will not be counted.

If a particular voter has voted two or more times, as evidenced by the key number, only
the Ballot in the return envelope having the later postmark will be counted. In the event
postmarks are not discernable, only the envelope bearing the later date stamp will be counted. In
the event two or more ballots are received in one envelope, none of the ballots in the envelope
will be counted. Any duplicate ballots will be impounded and placed in the Challenged Ballot

Envelope previously referenced.
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Section 4.04: Opening of Return Envelopes

If a particular voter has not been challenged, and after any duplicate ballots have been
impounded, the return envelope for that key number will be opened. The return envelope will be
placed in one box while the ballot envelope will be placed in a separate box.

Section 4.05: Opening of Ballot Envelopes

The Commissioner, or his designee, shall then open, one by one, the ballot envelopes for
each ballot not challenged pursuant to Sections 4.03 and shall state for which option he believes
the voter cast a ballot. As each ballot is called and displayed, any party representative may
challenge the validity of the ballot. A ballot is invalid and subject to challenge if it:

(a) Is signed by the voter;

(b) Bears the voter’s name or any other means of identifying the voter;

(c) Is blank or otherwise fails to reflect a vote for any of the choices on the ballot; or
(d) Denotes a vote for more than one of the choices on the ballot.

If no challenge to a ballot is asserted at that time, it is deemed waived. If the validity of a
ballot is challenged on any ground as set forth above, it will be tallied as a challenged ballot.
The Commissioner shall then write “Challenged” on the bottom of the ballot, along with the
name of the party challenging the ballot and the reason for the challenge. The Commissioner
shall then write his decision on the ballot.

Section 4.06: Commissioner’s Final Tally of Ballots

After all the ballot envelopes have been opened and sorted in the manner described
above, the Commissioner, in the presence of the parties’ representatives, will then prepare a tally
sheet, in the form set forth as Exhibit “3”,

Any remaining challenged ballots will be those challenged on the ground of voter
ineligibility. The Commissioner will not attempt to determine the validity or invalidity of any
such ballot. A copy of the tally sheet will be given to each party. A representative for each party
will sign the original of the final tally to acknowledge the party’s receipt of a copy.
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Section 4.07: Miscellaneous Matters Related to the Counting Room

Any person who disrupts the counting process or otherwise behaves in a discourteous or
unprofessional manner may be removed from the Counting Room at the direction of the
Commissioner.

The Commissioner may designate areas of the Counting Room where food and drink may
be allowed. However, at no time shall food or drink be allowed within five feet of any ballots or
other official documents related to the election. The same restrictions shall also apply for pens
and other markers in the possession of any observers or party representative. Also, no electronic
communication devices (unless necessary for medical reasons as authorized by the
Commissioner) shall be permitted in the Counting Room unless such are in the silent mode.
Additionally, no one may take pictures or videos, or make recordings in the Counting Room.
Moreover, no one shall engage in telephone communications while inside the Counting Room
without the permission of the Commissioner. Nothing herein shall preclude any attorney
representing either party from having in his/her possession any writing instruments and paper to
take notes while in the Counting Room.

In the event of a bomb threat, fire alarm or other emergency occurring during the
counting process that requires that the Counting Room be vacated, those in the room shall exit in
an orderly fashion and shall leave the ballots and other materials in the Counting Room. The
Commissioner shall have authority to order that any additional security precautions be taken.

Upon the conclusion of the counting process, the Commissioner will arrange for the
secure storage of the ballots and related documents, until such time as the EMRB or a court of
competent jurisdiction orders the destruction of these materials.

The Board Secretary may also be present at the Counting Room and the Commissioner
shall have the authority for the Board Secretary to assume any and all duties and responsibilities
of the Commissioner whenever during the day the Commissioner may need to temporarily be

absent.
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PART FIVE: EVENTS SUBSEQUENT TO ELECTION DAY

Section 5.01: Objections to the Conduct of the Election

The parties may file objections to the procedural conduct of the election, to conduct in
violation of this Plan or such other conduct (including any claimed violation of either NRS
Chapter 288 or NAC Chapter 288) which may have improperly affected the results of the
election. Any such objection must be filed with the EMRB within 5 business days after the
election. Objections must be in writing and contain a brief statement of facts upon which the
objections are based. The party filing the objections shall serve a copy upon each of the other
parties. The investigation and determination of any challenges and/or objections will be in
accordance with the EMRB’s rules and regulations.

Section 5.02: Certification of the Election by the Board

The Commissioner shall schedule the matter for Board consideration at the next meeting
of the full Board subsequent to the expiration of the period in which to object to the conduct of
the election. The full Board shall issue a certification of the election results once it concludes its
investigation into and issues a final ruling upon any and all challenges to eligibility and

objections as provided for in this Plan.
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STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

OFFICIAL SECRET BALLOT

FOR MAINTENANCE WORKERS OF ESMERALDA COUNTY

Do you wish to continue to be represented for the purposes of collective bargaining by the
International Union of Operating Engineers Local 501, AFL-CIO?

YES NO

1] ]

DO NOT SIGN YOUR NAME TO THIS BALLOT OR MARK IT IN SUCH A WAY SO AS
TO IDENTIFY YOURSELF. After marking the ballot in the square of your choice, fold and
insert the ballot into the Ballot envelope and seal the Ballot envelope. Then place the Ballot
envelope in the envelope which has the EMRB address on the envelope for which postage has
been pre-paid and mail that ballot via the U.S. mail.

Your ballot must be received by the EMRB no later than December 7, 2021 at 1:00 p.m.





GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 501, AFL-CIO,

CASE NO. 2020-022
Complainant,

VS.

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS et al.,

N St N Nt N Nt Nt N N s e

Respondents.

TALLY OF BALLOTS

| hereby certify that the results of the tabulation of ballots cast in the election held in the above-
captioned matter, and concluded on the date set forth below, were as follows:

1. Number of Ballots Cast for “Yes”
Not Challenged Challenged

2. Number of Ballots Cast for “No”
Not Challenged Challenged

3. Number of Valid Ballots Cast (sum of 1 and 2)

g

Number of Invalid Ballots Cast
Not Challenged Challenged

5. Number of Voters Challenged as Ineligible
6. Number of Eligible Voters in the Bargaining Unit
Dated: December 7, 2021.

By the Commissioner:

Bruce K. Snyder

We acknowledge receipt of a copy of this tally:

IUOE Local 501 Esmeralda County





		22. Order.pdf

		Proposed Election Docs.pdf
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Fernando R. Colon
Associate General Counsel

American Federation of State, County FILED

and Municipal Employees, AFL-CIO (AFSCME) September 2, 2021
Washington, DC 20036

202-775-5900 EQTZ'R'B'
FColon@afscme.org acam

Representative for Complainant

State of Nevada
Government Employee-Management

Relations Board

caseno.: _ 2021-009

IN RE:

PETITION FOR DECLARATORY ORDER AFSCME’S PETITION TO INCLUDE

CONCERNING UNIT I PURSUANT THE JOB CLASSIFICATION OF

TO NRS 288.515 CORRECTIONAL SERGEANTS IN
UNIT I: CATEGORY III PEACE
OFFICERS

Petitioner, AFSCME Local 4041 (“AFSCME”), by and through its undersigned counsel, submits
the following petition to the Government Employee-Management Relations Board (the “Board” or the
“EMRB”) under the Nevada Revised Statutes (“NRS”) 288.515(2)! to move the job classification of
“Correctional Sergeant” (Code 13.311) from Unit J: Supervisor Employees from All Occupational

Groups® to Unit I: Category III Peace Officers because Correctional Sergeants are not “supervisory

! Or any other provision of NRS Chapter 288 that the Board finds suitable to resolve this matter. Pursuant to the
Nevada Administrative Code (“NAC”) 288.040, the EMRB’s rules are to be liberally construed to effectuate the
purposes of those rules. See also NAC 288.235 (similarly providing for liberal construction of papers and permitting
parties to cure defects in absence of prejudice to substantial rights of a party).

2 The EMRB has not designated an exclusive representative of Unit J as of the date of this petition.
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employee[s]” as defined under the Government Employee-Management Relational Act (“EMRA”), as
codified under NRS 288.138.
I INTRODUCTION

AFSCME is the designated exclusive representative of Unit [: Category III Peace Officers. See
EMRB Order Certifying AFSCME, Local 4041as the Exclusive Representative for Bargaining Unit [
(January 22, 2020). On July 30, 2019, pursuant to § 59(1) of the Senate Bill 135 of the 80th Session of the
Nevada Legislature (“SB 135”), the Division of Human Resource Management (“DHRM”) provided the
EMRB with a report and recommendation about which employee job classifications should go into the
bargaining units listed under § 29. On the same day, the EMRB made the DHRM’s bargaining-unit
recommendations available to the public. Under § 53(2) of SB 135, labor organizations had 20 days to file
objections to DHRM’s recommendations. AFSCME filed several objections on August 19, 2019,
including an objection to the job classification of Correctional Sergeants being included in the supervisor
bargaining unit. Under § 53(3) of the EMRA, the EMRB held hearings in August and September of 2019
on DHRM’s bargaining-unit recommendations and those labor organizations that filed objections had the
opportunity to be heard and present evidence regarding appropriate bargaining-unit employee
classifications. AFSCME participated in these hearings. Subsequently, the State of Nevada and AFSCME
(the “parties”) entered settlement discussions to voluntarily resolve AFSCME’s objection to DHRM’s
recommendation to include Correctional Sergeants in Unit J and, on September 10, 2019, the parties
agreed to a stipulation to settle the matter. EMRB Order and Stipulation D, EMRB Case No. 2019-017
(Sept. 18, 2019).

On September 18, 2019, the EMRB ordered that the Correctional Sergeant job classification be
included in Unit I: Category III Peace Officers based on the parties’ stipulation. /d. Concerning the
Correctional Sergeants, the parties stipulated that “[t]his job classification shall be moved from Unit J to
Unit [ . . . through June 30, 2021.” /d. at 5. The parties further stipulated that the Correctional Sergeant
job classification “shall revert to Unit J, as originally recommended by the State of Nevada, unless a bill

is signed into law in the next regular session of the state legislature that would either directly state that the
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job classification is to be in Unit I or else has the practical effect of making the job classification non-
supervisory under NRS 288 and SB 135, and thus entitled to be in Unit 1.” /d. The parties also stipulated
that “nothing in [the] stipulation waives any rights of the parties to petition the Board in the future
concerning” the job classification of Correctional Sergeants. /d. at 6. No such bill was passed by the state
legislature and the Correctional Sergeant job classification reverted to Unit J on July 1, 2021. AFSCME
now petitions this Board to determine that the job classification of Correctional Sergeants properly
belongs in Unit I because Correctional Sergeants are not supervisory employees within the meaning of
NRS 288.138.
I1. ARGUMENT

The job classification of Correctional Sergeants must be moved from Unit J to Unit I because
Correctional Sergeants are not “supervisory employee[s]” as defined in NRS 288.138. Under NRS
288.515(1), “[t]he Board shall establish one bargaining unit for each of the following occupational groups
of employees of the Executive Department”, including Unit I: Category III Peace Officers and Unit J:
Supervisory Employees From all Occupational Groups. Under NRS 288.515(2), “[t]he Board shall
determine the classifications of employees within each bargaining unit.” As such, AFSCME petitions the
Board to determine whether Correctional Sergeants under NRS 288.515(2) are supervisory employees as
defined under NRS 288.138. If the Board determines that Correctional Sergeants are not supervisors, then
that job classification must be appropriately included in Unit I because of the similarity of job
classifications in that unit to Correctional Sergeants.

Under NRS 288.138, the Nevada state legislature established a high standard for an employee to
be considered a supervisor. Under NRS 288.138(1)(a) “Supervisory employee” includes:

(a) Any individual having authority in the interest of the employer to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward or discipline other
employees or responsibility to direct them, to adjust their grievances or effectively to
recommend such action, if in connection with the foregoing, the exercise of such
authority is not of a merely routine or clerical nature, but requires the use of
independent judgment. The exercise of such authority shall not be deemed to place

the employee in supervisory employee status unless the exercise of such authority
occupies a significant portion of the employee’s workday. (emphasis added).
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Under NRS 288.138(1)(b):

Any individual or class of individuals appointed by the employer and having authority on
behalf of the employer to: (1) Hire, transfer, suspend, lay off, recall, terminate, promote,
discharge, assign, reward or discipline other employees or responsibility to direct them,
to adjust their grievances or to effectively recommend such action; (2) Make budgetary
decisions; and (3) Be consulted on decisions relating to collective bargaining, if, in
connection with the foregoing, the exercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent judgment. The exercise of such
authority shall not be deemed to place the employee in supervisory employee status
unless the exercise of such authority occupies a significant portion of the employee's
workday.” Id. (emphasis added).

Under NRS 288.138(2), “[n]othing in this section shall be construed to mean that an employee who has
been given incidental administrative duties shall be classified as a supervisory employee.” (emphasis
added).

The job classification description of Correctional Sergeant is described in conjunction with the
job classification of “Correctional Lieutenant™ in a class series because Correctional Sergeants work
“under general supervision of a Correctional Lieutenant.” State of Nevada, DHRM, Correctional
Lieutenant/Correctional Sergeant, Class Specification at 2 (emphasis added).* Generally, DHRM
describes Correctional Lieutenants as working “in a line supervisory capacity and have charge of an
assigned watch or major area in a State correctional institution/facility and supervise the work of
subordinate officers in the safe custody, discipline and welfare of inmates in State correctional facilities in|
a controlled humane environment.” /d. at 1. As relevant here, Correctional Lieutenants’ duties include:

Assign work by conducting roll call (verifying attendance) at the beginning of each shift
to ensure sufficient employees are available and authorize or recommend

overtime . . .Supervise and monitor staff in the execution of post responsibilities, evaluate
performance of subordinate staff and prepare performance appraisals and promotional
merit ratings, assess training needs of staff and recommend appropriate training . . . may
resolve informal and formal grievance(s) and/or provide information for response at
higher levels, recommend disciplinary actions and counsel employees in work-related
activities, professional growth, and career development . . . direct staff and participate in

searches of inmates, inmate living, and work areas as well as administrative and support
areas of the institution/facility . . . Assign personnel in order to control situations such as

3 https://hr.nv.gov/uploadedFiles/hrnvgov/Content/Resources/ClassSpecs/13/13-310spc.pdf
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escape, inmate disturbance, criminal activity . . . coordinate and assign staff for
institution/facility transportation by contacting various divisions and by prioritizing the
importance of scheduled appointments. /d. at 1-2.
Correctional Lieutenants also perform a wide range of duties specific to the supervision of inmates as
opposed to the supervision of employees. /d. Correctional Sergeants, however, “perform the full range of
duties described in the series concept under general supervision of a Correctional Lieutenant.” Id. at 2
(emphasis added).

Correctional Sergeants are not supervisors because they do not exercise independent judgment in
the performance of the duties described in the class specification and Sergeants work under general
supervision of a Correctional Lieutenant who work in the “line supervisory capacity”. Further, assuming
arguendo that some Correctional Sergeants assist Correctional Lieutenants in exercising some form of
supervisory authority, the exercise of that authority does not represent “a significant portion of the
employee’s workday™ and, thus, “shall not be deemed to place the employee in supervisory employee
status” under NRS 288.138. To the extent that some Correctional Sergeants assist Correctional
Lieutenants in the performance of supervisory duties described in the class specification series concept,
such “incidental administrative duties” are not sufficient to classify Correctional Sergeants as supervisory
employees under NRS 288.138.

VL. CONCLUSION

The job classification of Correctional Sergeants does not belong in Unit J because Correctional
Sergeants are not supervisors under NRS 288.138. AFSCME now petitions this Board to determine that
the job classification of Correctional Sergeants is not supervisory and, thus, properly belongs in Unit I:
Category III Peace Officers.

Date: September 2, 2021

Respectfully submitted,

/s/ Fernando R. Colon
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Fernando R. Colon

Associate General Counsel

American Federation of State, County
and Municipal Employees, AFL-CIO
(AFSCME)

1625 L Street, N.W.

Washington, DC 20036
202-775-5900

FColon@afscme.org

Representative for Complainant
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I hereby certify that on September 2, 2021, [ mailed, via Certified Mail, a true and correct copy of

AFSCME’s PETITION FOR A DECLARATORY ORDER to the STATE OF NEVADA,

DEPARTMENT OF CORRECTIONS, as addressed below:

Charles Daniels, Director

Nevada Department of Corrections (NDOC)
5500 Snyder Avenue, Bldg. 17

P.O. Box 7011

Carson City, Nevada 89702

State of Nevada

Office of the Attorney General

Attn: Tori Sundheim, Cameron Vandenburg
100 North Carson Street

Carson City, NV 89701

/s/ Louise Palacios
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AARON D. FORD

Attorney General FILED
TORI N. SUNDHEIM (Bar No. 14156)

Deputy Attorney General September 23, 2021

State of Nevada State of Nevada
Office of the Attorney General E.M.R.B.
100 North Carson Street 12:36 p.m.

Carson City, NV 89701-4717
(775) 684-1100 (phone)

(775) 684-1108 (fax)
TSundheim@ag.nv.gov

Attorneys for the Nevada Division of Human Resource Management
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

In Re: Case No. 2021-009

PETITION FOR DECLARATORY ORDER | STATE OF NEVADA’S OPPOSITION
CONCERNING UNIT I PURSUANT TO TO AFSCME’S PETITION TO

NRS 288.515 INCLUDE THE JOB
CLASSIFICATION OF
CORRECTIONAL SERGEANTS IN
UNIT I: CATEGORY III PEACE
OFFICERS

The Nevada Department of Administration, Division of Human Resource
Management (“DHRM”), by and through counsel, Aaron D. Ford, Attorney General of the
State of Nevada, and Tori N. Sundheim, Deputy Attorney General, hereby submits this
Opposition to AFSCME’s Petition to Include the Job Classification of Correctional
Sergeants in Unit I: Category III Peace Officers. This Opposition is made and based upon
NAC 288.240(4) and NRS 288.110, the following points and authorities, and all other
papers on file with the Board.

MEMORANDUM OF POINTS AND AUTHORITIES
I. Introduction

It is important that supervisory employees remain separate from their subordinates

for the purposes of collective bargaining. “Positions allocated to [the Correctional

Lieutenant/Correctional Sergeant] class series work in a line supervisory capacity and have
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charge of an assigned watch or major area in a State correctional institution/facility and
supervise the work of subordinate officers in the safe custody, discipline and welfare of
inmates in State correctional facilities in a controlled humane environment.” State of
Nevada, DHRM, Correctional Lieutenant/Correctional Sergeant, Class Specification
(hereinafter “Position Specifications”). Peace officers in the State of Nevada are often
organized into paramilitary command structures. See NRS 288.138(1)(a). And while a
police officer may not be deemed a supervisory employee solely because of their
performance of some of the duties listed in NRS 288.138(1)(a), Correctional Sergeants are
required to perform many of the duties described and to exercise independent judgment
when doing so. Because Correctional Sergeants meet the definition of supervisory employee
as defined in NRS 288.138(1)(a), this Board should confirm their classifications within Unit
J.

I1. Argument

NRS 288.515(1) mandated that the Board establish one bargaining unit for each
occupational group of employees listed in each subsection. Category III peace officers are
recognized under subsection (1), and supervisory employees from all occupational groups
are recognized under subsection (j). Under NRS 288.515(3)(e), “’supervisory employee’ has
the meaning ascribed to it in paragraph (a) of subsection 1 of NRS 288.138.” This definition
necessarily excludes a finding of an employee being a “supervisory employee” under NRS
288.138(1)(b).

NRS 288.138(1)(a) defines “Supervisory Employee” as “Any individual having
authority in the interest of the employer to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward or discipline other employees or responsibility to direct them, to
adjust their grievances or effectively to recommend such action, if in connection with the
foregoing, the exercise of such authority is not of a merely routine or clerical nature, but
requires the use of independent judgment.”

Correctional Sergeants are described in the same Class Specifications as

Correctional Lieutenants, but with the substantial and significant amount of similarity in
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the duties performed, this should not come as a surprise. While the Correctional Sergeant
class concepts provide only that “[p]ositions allocated to the Correctional Sergeant class
perform the full range of duties described in the series under general supervision of a
Correctional Lieutenant,” the balance of the document fleshes out the true supervisorial
nature of Correctional Sergeants. As described in the language regarding Correctional
Lieutenants, “Correctional Sergeants . . . directly supervise Senior Correctional Officers,
Correctional Officers, and Correctional Officer Trainees.”

Notably, the full performance knowledge, skills, and abilities for a Correctional
Sergeant mirror many of the entry level knowledge, skills, and abilities of a Correctional
Lieutenant. Correctional Sergeants are expected to have a “working knowledge of:
investigative techniques; supervisory techniques; training subordinate staff;
assigning and reviewing work; preparing performance appraisals and handling
of disciplinary actions; court decrees pertaining to condition of confinement in
institution/facility.” Class Specifications, pg. 3 (emphasis added). Correctional Sergeants
are expected to have the “[a]bility to: prepare detailed technical and evaluative
reports; identify and interpret unusual individual or group behaviors and activities
accurately.” Id. (emphasis added). Five of the seven listed knowledge and ability items are
directly related to supervisory tasks and implies that utilizing such knowledge and ability
constitutes their use for a similarly significant portion of their workday; a far cry from
“incidental administrative duties.”

While Correctional Lieutenants have the separate responsibility to “develop Shift
Staff Rosters,” it is clear from the Class Specifications that Correctional Sergeants have
the individual authority, and are expected to be able, to assign Senior Correctional Officers,
Correctional Officers, and Correctional Officer Trainees to particular duties while on their
shifts, to review their work, and perform the responsibility to direct them in the method of
conducting their assignments. Id. at 1, 2. Correctional Sergeants also have the ability to

effectively recommend promotions, assignments, rewards, or discipline of Senior

111
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Correctional Officers, Correctional Officers and Correctional Officer Trainees by preparing
performance appraisals and evaluative reports regarding their performance. Id. at 1, 3.
III. Conclusion

Because Correctional Sergeants have substantial and meaningful supervisory
authority over Senior Correctional Officers, Correctional Officers, and Correctional Officer
Trainees, they meet the statutory definition of “supervisory employee” as defined in NRS
288.138(1)(a) and are, therefore, properly classified within Bargaining Unit J: Supervisor
Employees from All Occupational Groups.

DATED this 23rd day of September, 2021.

AARON D. FORD
Attorney General

By: /s/ Tori N. Sundheim
TORI N. SUNDHEIM (NV Bar #14156)
Deputy Attorney General
100 N. Carson Street
Carson City, Nevada 89701
(775) 684-1100
TSundheim@ag.nv.gov
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CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, office of the attorney general,
and that on this 23rd day of September, 2021, I served a true and correct copy of the
foregoing document, STATE OF NEVADA’S OPPOSITION TO AFSCME’S PETITION TO
INCLUDE THE JOB CLASSIFICATION OF CORRECTIONAL SERGEANTS IN UNIT I:
CATEGORY III PEACE OFFICERS, by electronic service, addressed to:

Fernando R. Colén.

Associate General Counsel

American Federation of State, County and
Municipal Employees, AFL-CIO (AFSCME)
1625 L Street, N.W.

Washington, DC 20036

fcolon@afscme.org

/s/ Karen Easton
An employee of the office
of the Nevada Attorney General
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STATE OF NEVADA

Department of Administration
Division of Human Resource Management

CLASS SPECIFICATION

TITLE GRADE EEO-4 CODE
CORRECTIONAL LIEUTENANT 40* D 13.310
CORRECTIONAL SERGEANT 37* D 13.311

SERIES CONCEPT

Positions allocated to this class series work in a line supervisory capacity and have charge of an assigned watch
or major area in a State correctional institution/facility and supervise the work of subordinate officers in the safe
custody, discipline and welfare of inmates in State correctional facilities in a controlled humane environment.

Assign work by conducting roll call (verifying attendance) at the beginning of each shift to ensure sufficient
employees are available and authorize or recommend overtime when necessary by assessing institution/facility’s
need and availability of personnel to provide adequate security staffing. Supervise and monitor staff in the
execution of post responsibilities, evaluate performance of subordinate staff and prepare performance appraisals
and promotional merit ratings, assess training needs of staff and recommend appropriate training, provide
orientation and on-the-job training to new employees relative to security and operational procedures, may resolve
informal and formal grievance(s) and/or provide information for response at higher levels, recommend
disciplinary actions and counsel employees in work-related activities, professional growth, and career
development.

Supervise and enforce policies and procedures of the institution/facility relative to security matters such as the
control of keys, tools, knives, contraband, and hazardous materials; inspect keys and locks for damage, checks
windows, doors, bars, gates, fences, walls, ceilings, fire suppression, etc., for damage or possible breaches of
security when notified by lower level staff; direct staff and participate in searches of inmates, inmate living, and
work areas as well as administrative and support areas of the institution/facility.

Inspect facility and report or correct observed security, safety, and sanitation infractions and take appropriate
actions accordingly and/or notify supervisor based on the seriousness of the infraction; conduct routine and special
counts of inmates by following emergency procedures in the event of suspected or actual inmate escapes; control,
direct, and monitor activity and movement of inmates to ensure security and safety (e.g., line movements showers,
recreation or game room, dining area, housing units); supervise the operation of segregation or holding cells to
ensure compliance with security procedures by both staff and inmates.

Review and endorse all inmate misconduct reports and unusual incident reports submitted by staff; investigate
reports of misconduct of inmates and/or special incidents and gather additional information to ensure appropriate
corrective action is taken; may make independent decisions to temporarily place inmate(s) in administrative
segregation area pending further administrative review because of major misconduct, need for protection, or other
reasons. This duty is performed independently, and the Associated Warden is periodically consulted and notified
of unusual incidents by preparing Unusual Incident Reports.

Assign personnel in order to control situations such as escape, inmate disturbance, criminal activity, etc., by
initiating action in conformance with established emergency response plans and by notifying designated officials;
may serve as incident commander in an emergency situation in accordance with the procedures established in the
Emergency Response Manual.

Plan, coordinate and assign staff for institution/facility transportation by contacting various divisions and by
prioritizing the importance of scheduled appointments.

* Reflects special salary adjustments of 2-grades granted by the 2005 Legislature, 1-grade granted by the
2007 Legislature and 1-grade granted by the 2017 Legislature to improve recruitment and retention.





CORRECTIONAL LIEUTENANT 40* D 13.310
CORRECTIONAL SERGEANT 37* D 13.311
Page 2 of 4

SERIES CONCEPT (cont’d)

Serve as a member of the institution/facility classification and/or disciplinary committee to assist in determining
inmate level of custody and disciplinary actions to be taken against inmates; serve as inmate disciplinary hearing
officer and take disciplinary action by applying knowledge of the Code of Penal Discipline.

Supervise all incoming and outgoing mail and packages of inmates for contraband by conducting random
inspection; investigate and prepare response to inmate property claims by reviewing inventory documents.

Supervise inmate housing for appropriate ethnic, racial, known enemy situations, medical constraints, etc., by
reviewing inmate housing files and housing assignments of inmates.

Perform related duties as assigned.

st s sk ke s sk ke sk she sk sk she sl st sfe sk sk sfe sk sk sk sk sk sk ske ke sk sk ke sk she sk sk sfe sl sk sfe sk sk sk sk sk sk sk sk sk sk ke sk ske sk sk sk sie sk sfe sl sk sfe sk sk sk sk sk sk sk ke sk sk ke sk sk sie sk sk s sk sfe sk st sfeosk sk sk sk skoskok sk

CLASS CONCEPTS

Correctional Lieutenant: Positions allocated to this class, under general supervision from an Associate Warden
or Correctional Captain, perform the full range of duties described in the series concept. Correctional Lieutenants
work in a line supervisory capacity and have charge of a major area or shift in a State correctional institution or
facility. Correctional Lieutenants supervise Correctional Sergeants who, in turn, directly supervise Senior
Correctional Officers, Correctional Officers and Correctional Officer Trainees.

Correctional Lieutenants have the responsibility for supervising the day-to-day operation of an institution/facility
such as feeding, clothing, housing, transportation, custody and discipline of inmates.

Correctional Lieutenants develop Shift Staff Rosters and serve as members of the Qualification Appraisal Panel

(QAP).

The Correctional Lieutenant is distinguished from the Correctional Sergeant by the technical requirements of the
post, by the addition of administrative duties and responsibilities in the maintenance of the security of the
institution/facility. This class is further distinguished from the Correctional Sergeant class by the supervision
exercised over other Correctional Officers, by the general supervision received from the Associate Warden or
Correctional Captain, and by the scope of the responsibility.

Correctional Sergeant: Positions allocated to the Correctional Sergeant class perform the full range of duties
described in the series concept under general supervision of a Correctional Lieutenant.
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MINIMUM QUALIFICATIONS
SPECIAL REQUIREMENTS:

*  Pursuant to NRS 284.4066, positions in this series have been identified as affecting public safety. Persons
offered employment in these positions must submit to a pre-employment screening for controlled

substances.
* A valid driver’s license is required at the time of appointment and as a condition of continuing
employment.
INFORMATIONAL NOTE:

*  Applicants must meet minimum standards for appointment as a peace officer as established in the Nevada
Revised Statutes and Nevada Administrative Code.





CORRECTIONAL LIEUTENANT 40* D 13.310
CORRECTIONAL SERGEANT 37* D 13.311
Page 3 of 4

MINIMUM QUALIFICATIONS (cont’d)

CORRECTIONAL LIEUTENANT

EDUCATION AND EXPERIENCE: One year of work experience as a Correctional Sergeant in Nevada State
service; OR an equivalent combination of education and experience. (See Special Requirements and
Informatlonal Note)

ENTRY LEVEL KNOWLEDGE, SKILLS, AND ABILITIES (required at time of application):

Working knowledge of: investigative techmques supervisory techniques, training subordinate staff,
assigning and reviewing work, preparing performance appraisals and handling of disciplinary actions; court
decrees pertaining to condition of confinement in institution/facility; institutional rules, regulations, pohcles
and procedures; security concepts, principles and practices; the principles and tactics governing the use of
force. General knowledge of: the principles and practices of corrections related to the criminal justice system;
the social and cultural lifestyle of a variety of ethnic and cultural groups. Knowledge of: institutional
recordkeeping procedures (logs, inmate reassignments, rule infractions, etc.). Ability to: prepare detailed
technical and evaluative reports; identify and interpret unusual individual or group behaviors and activities
accurately; work with individuals of varied ethnic backgrounds; visually inspect areas for compliance with
institutional rules and regulations; read and interpret applicable rules, regulations, policies and procedures.
Skill in: managing aggressive behavior and conflict resolution; reading, understanding and following
instruction; basic mathematics; oral and written communications; working with officers, inmates and
remaining calm in stressful situations; identifying maintenance problems and/or safety hazards which require
maintenance crew attention; managing disruptive and non-disruptive inmates; the use of firearms, restraints,
and security devices; operating communication equipment; and all knowledge, skills and abilities required at
the lower level.

FULL PERFORMANCE KNOWLEDGE, SKILLS, AND ABILITIES (typically acquired on the job):
Working knowledge of: State budgetary process and constraints. Ability to: analyze and determine available
staff within the parameters of fiscal resources.

CORRECTIONAL SERGEANT

EDUCATION AND EXPERIENCE: One year of work experience as a Senior Correctional Officer in Nevada
State service; OR three years of experience as a journey level Correctional Officer in Nevada State service;
OR an equivalent combination of education and experience. (See Special Requirements and Informational
Note)

ENTRY LEVEL KNOWLEDGE, SKILLS, AND ABILITIES (required at time of application):

Working knowledge of: institutional rules, regulations, policies and procedures; security concepts, principles
and practices; the principles and tactics governing the use of force. General knowledge of: the principles and
practices of corrections related to the criminal justice system; the social and cultural lifestyle of a variety of
ethnic and cultural groups. Knowledge of: institutional recordkeeping procedures (logs, inmate
reassignments, rule infractions, etc.). Ability to: work with individuals of varied ethnic backgrounds; visually
inspect areas for compliance with institutional rules and regulations; read and interpret applicable rules,
regulations, policies and procedures. Skill in: reading, understanding and following instruction; basic
mathematics; oral and written communications; working with officers, inmates and remaining calm in
stressful situations; identifying maintenance problems and/or safety hazards which require maintenance crew
attention; managing disruptive and non-disruptive inmates; the use of firearms, restraints, and security
devices; operating communication equipment.

FULL PERFORMANCE KNOWLEDGE, SKILLS, AND ABILITIES (typically acquired on the job):
Working knowledge of: investigative techmques supervisory techniques, training subordinate staff,
assigning and reviewing work, preparing performance appraisals and handling of disciplinary actions; court
decrees pertaining to condition of confinement in institution/facility. Ability to: prepare detailed technical
and evaluative reports; identify and interpret unusual individual or group behaviors and activities accurately.
Skill in: managing aggressive behavior and conflict resolution.





CORRECTIONAL LIEUTENANT

CORRECTIONAL SERGEANT

Page 4 of 4

This class specification is used for classification, recruitment and examination purposes. It is not to be considered

a substitute for work performance standards for positions assigned to this series.

ESTABLISHED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:

REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:

13.310

1/1/61
8/1/67
1/17/72
1/8/75
2/26/76
6/24/77
8/15/78-3
8/31/79-3
1/7/83-3
5/17/85-3
8/6/87-3
7/1/91P
7/6/90PC
11/15/91PC

1/1/01LG
3/29/01UC
7/1/01LG
7/1/05LG
10/1/07LG
7/1/17LG

13.311

1/1/61
8/1/67
1/17/72
1/8/75
2/26/76
6/24/77
8/15/78-3
8/30/79-3
1/7/83-3
5/17/85-3
8/6/87-3
7/1/91P
7/6/90PC
11/15/91PC
9/27/93UC
1/1/01LG
3/29/01UC
7/1/01LG
7/1/05LG
10/1/07LG
7/1/17LG
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Fernando R. Colon

Associate General Counsel FILED
American Federation of State, County October 7, 2021
and Municipal Employees, AFL-CIO (AFSCME) State of Nevada
1625 L Street, N.W. E.M.R.B.
Washington, DC 20036 7:39 a.m.
202-775-5900

FColon@afscme.org

Representative for AFSCME, Local 4041

State of Nevada
Government Employee-Management

Relations Board

CASE NO.: 2021-009

IN RE:
PETITION FOR DECLARATORY ORDER AFSCME’S REPLY TO STATE OF
CONCERNING UNIT I PURSUANT NEVADA’S RESPONSE TO

TO NRS 288.515 PETITION TO INCLUDE THE JOB

CLASSIFICATION OF
CORRECTIONAL SERGEANTS IN
UNIT I: CATEGORY III PEACE
OFFICERS

Pursuant to Nevada Revised Statutes (“NRS”) 288.390, Petitioner, AFSCME Local 4041
(“AFSCME”), by and through its undersigned counsel, submits the following REPLY TO THE STATE
OF NEVADA’S RESPONSE TO AFSCME’S PETITION to the Government Employee-Management
Relations Board (the “Board” or the “EMRB”) under the NRS 288.515(2)' to move the job classification

of “Correctional Sergeant” (Code 13.311) from Unit J: Supervisor Employees from All Occupational

! Or any other provision of NRS Chapter 288 that the Board finds suitable to resolve this matter. Pursuant to the
Nevada Administrative Code (“NAC”) 288.040, the EMRB’s rules are to be liberally construed to effectuate the
purposes of those rules. See also NAC 288.235 (similarly providing for liberal construction of papers and permitting
parties to cure defects in absence of prejudice to substantial rights of a party).
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Groups? (“Unit J””) to Unit I: Category III Peace Officers (“Unit ') because Correctional Sergeants are
not “supervisory employee[s]” under NRS 288.138(1)(a).
I INTRODUCTION

The State of Nevada’s (the “State”) response to AFSCME’s petition in this matter is not based in
fact or law. The State relies solely on the language of the “Class Specification™ for Correctional
Lieutenants/Correctional Sergeants to argue that Correctional Sergeants meet the statutory definition of
“supervisory employee™ under NRS 288.138(1)(a) and are, thus, appropriately classified in Unit J. State’s
Response at 2-4. However, this short and self-serving argument does not address the heart of the matter
raised in AFSCME’s petition—that Correctional Sergeants do not actually exercise the supervisory
authority described in the Class Specification that is assigned to Correctional Lieutenants. In other words,
while the Class Specification provides that Correctional Sergeants “perform the full range of duties
described in the series concept under general supervision of a Correctional Lieutenant”, State’s
Opposition, Ex. A (“Class Specification™) at 2, Correctional Sergeants do not exercise supervisory
authority or the corresponding independent judgment for a significant portion of the workday as described
in NRS 288.138(1)(a) in the actual performance of their duties. Accordingly, Correctional Sergeants
belong in Unit [ because they are not “supervisory employee[s]” under NRS 288.138(1)(a).
II. ARGUMENT

Correctional Sergeants are not “supervisory employee[s]” under NRS 288.138(1)(a) and, thus,
they should be moved to Unit I because the Correctional Sergeants share a community of interest with the
other Correctional Officers. In fact, Correctional Sergeants were included in Unit I from September 18,
2019 until June 30, 2021 based on the Parties’ September 10, 2019 stipulation. EMRB Order and

Stipulation D, EMRB Case No. 2019-017 (Sept. 18, 2019). During this significant period, none of the

2 The EMRB has not designated an exclusive representative of Unit J as of the date of this petition.
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Correctional Sergeants’ actual duties were removed, changed, or suspended due to their inclusion in Unit
I. Nor did any conflict in the community of interest in Unit I arise because of the inclusion of Correctional
Sergeants in that unit. In other words, for this significant period, Correctional Sergeants worked “under
general supervision of a Correctional Lieutenant” and did not exercise supervisory authority or the
corresponding independent judgment required under NRS 288.138(1)(a) for an employee to be considered
a “supervisory employee.” This has not changed since the job classification of Correctional Sergeants
reverted to Unit J.

The State misinterprets the intertwined language of the Correctional Lieutenant/Correctional
Sergeant Class Specification. The State’s reliance on how the job classification of Correctional Sergeants
is described in the Class Specification is not dispositive of the actual duties Correctional Sergeants
perform during the workday. The Class Specification states that Correctional Lieutenants and
Correctional Sergeants both “supervise the work of subordinate officers in the safe custody, discipline and
welfare of inmates in State correctional facilities.” Class Specification at 1. However, this does not mean
that Correctional Sergeants have the authority “to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward or discipline other employees or responsibility to direct them, to adjust their
grievances or effectively to recommend such action” under NRS 288.138(1)(a). The Class Specification
only specifically describes the job classification of Correctional Sergeant as “perform[ing] the full range
of duties described in the series concept under general supervision of a Correctional Lieutenant.” Id. at 2
(emphasis added). This does not indicate that Correctional Sergeants have the requisite authority and
independent judgment to be considered a supervisory employee under NRS 288.138(1)(a).

The Class Specification is clear that Correctional Lieutenants, not Correctional Sergeants,
primarily “work in a line supervisory capacity and have charge of a major area or shift.” /d. Further, the
Class Specification distinguishes Correctional Lieutenants from Correctional Sergeants, stating:

The Correctional Lieutenant is distinguished from the Correctional Sergeant by the
technical requirements of the post, by the addition of administrative duties and

responsibilities in the maintenance of the security of the institution/facility. This class is
further distinguished from the Correctional Sergeant class by the supervision exercised
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over other Correctional Officers, by the general supervision received from the Associate

Warden or Correctional Captain, and by the scope of the responsibility. Id. (emphasis

added).
The Class Specification is clear about distinguishing Correctional Sergeants from Correctional
Lieutenants in two significant ways that are relevant here. First, Correctional Lieutenants are
“distinguished from the Correctional Sergeant class by the supervision exercised over other Correctional
Officers.” Id. 1t is, thus, clear that generally “supervise[ing] the work of subordinate officers in the safe
custody, discipline and welfare of inmates in State correctional facilities”, /d. at 1 (emphasis added), is
different from having the authority and independent judgment to “hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward or discipline other employees.” NRS 288.138(1)(a). This is supported
by the fact that Correctional Sergeants must work “under general supervision of a Correctional
Lieutenant.” Second, the Correctional Lieutenants are distinguished from the Correctional Sergeants by
the greater “scope of the responsibility” assigned to Correctional Lieutenants, such as the authority and
independent judgment as a line supervisor to “hire, transfer, suspend, lay off, recall, promote, discharge,
assign, reward or discipline other employees.” NRS 288.138(1)(a). Accordingly, Correctional Sergeants
are not supervisors under NRS 288.138(1)(a).
1. REQUEST FOR HEARING

AFSCME requests a hearing in this matter. Under, NAC 288.400(1)-(2), within 21 days after

service of any response to the petition, “[a]ny petitioner who desires a hearing on a petition for a
declaratory order shall set forth in detail in his or her request the reason why the matters alleged in the
petition and the supporting affidavits or other written evidence in briefs or memorandum of legal
authorities do not permit the fair and expeditious disposition of the petition.” A hearing in this case is
necessary to present evidence, especially testimonial evidence, of actual duties performed by the great
majority of Correctional Sergeants within the Nevada Department of Corrections. For the purposes of the
Board’s analysis of whether Correctional Sergeants are supervisory employees under NRS 288.138(1)(a),
the language of the Class Specification alone is not sufficient to make this determination. Accordingly, a

hearing is necessary for the fair and expeditious disposition of AFSCME’s petition.
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Iv. CONCLUSION

The job classification of Correctional Sergeants does not belong in Unit J because Correctional
Sergeants are not supervisors under NRS 288.138(1)(a). AFSCME now petitions this Board to determine
that the job classification of Correctional Sergeants is not supervisory and, thus, properly belongs in Unit
I. The Class Specification for Correctional Lieutenants/Correctional Sergeants alone is not sufficient for
the Board to make this determination. For the Board to dispose of AFSCME?’s petition fairly and

expeditiously, a hearing is necessary.

Date: October 7, 2021

Respectfully submitted,

/s/ Fernando R. Colon

Fernando R. Colon

Associate General Counsel

American Federation of State, County
and Municipal Employees, AFL-CIO
(AFSCME)

1625 L Street, N.W.

Washington, DC 20036
202-775-5900

FColon@afscme.org

Representative for AFSCME, Local 4041






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I hereby certify that, on October 7, 2021, I have mailed, via Electronic Filing in portable
document format as required by NAC 288.070(d)(3), a true and correct copy of AFSCME’S REPLY TO
STATE OF NEVADA’S RESPONSE TO PETITION, to Respondents, STATE OF NEVADA,

DEPARTMENT OF CORRECTIONS, as addressed below:

Greg Ott

Chief Deputy Attorney General
State of Nevada

Office of the Attorney General
100 North Carson Street
Carson City, NV 89701

gott@ag.nv. gov

/s/ Fernando R. Colon
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STATE OF NEVADA

STEVE SISOLAK
Governor

TERRY REYNOLDS
Director
Members of the Board BRUCE K. SNYDER

Commissioner
BRENT C. ECKERSLEY, ESQ., Chair

SANDRA MASTERS, Vice-Chair
GARY COTTINO, Board Member
BRETT HARRIS, ESQ., Board Member
MICHAEL J. SMITH, Board Member

MARISU ROMUALDEZ ABELLAR
Executive Assistant

DEPARTMENT OF BUSINESS AND INDUSTRY
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102
(702) 486-4505 e Fax (702) 486-4355
http://emrb.nv.gov

September 9, 2021

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 21-13)

A meeting of the Board sitting en banc, as well as that of Panel A, Panel C and Panel D, of
the Government Employee-Management Relations Board, properly noticed and posted
pursuant to the Nevada Open Meeting Law, was held on Thursday, September 9, 2021. The
meeting was held online using remote technology system called WebEx.

The following Board members were present: Brent C. Eckersley, Esq., Chair
Sandra Masters, Vice-Chair
Gary Cottino, Board Member
Brett Harris, Esq., Board Member
Michael J. Smith, Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Donald Bordelove, Esq., Attorney General’s Office

Members of the Public Present: Neil Baker, Esq., Littler Mendelson P.C.
Kyle Campbell, Esq. AFSCME
Debra Pieruschka, Esq., UNLV Office of General
Counsel
Anita Sommers, DHRM Labor Relations Unit
Alex Velto, Esq., Hutchison & Steffen PLLC

The agenda:
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The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 5 items were for consideration by the full Board:

1.

Call to Order & Roll Call
The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll
call all members were present.

Public Comment
No public comment was offered.

Approval of the Minutes
Upon motion, the Board approved as presented the minutes of the meeting held
August 10, 2021.

Report of the Deputy Attorney General

Deputy Attorney General Donald Bordelove gave an oral report as to the status of
cases on judicial review or at the Nevada Supreme Court, and other matters related
thereto.

Case 2020-020

AFSCME, Local 4041 & Shari Kassebaum v. State of Nevada, ex rel its
Department of Corrections

The Board reviewed the Joint Status Report but took no action at this time, thus
keeping the stay in effect. The Commissioner shall set the next due date.

Panel C
Presiding Officer Gary Cottino

The following 1 item was for consideration by Panel C:

6.

Case 2019-002

Water Employees Association of Nevada v. Las Vegas Valley Water District

Upon motion, the Panel granted the Stipulation to Dismiss Without Prejudice, as
presented.

Panel D
Presiding Officer Brent C. Eckersley, Esq.

The following 4 items were for consideration by Panel D:
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7.

10.

Case 2018-017

Las Vegas Metropolitan Police Department v. Las Vegas Police Protective
Association

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-Chair
Masters to fill the vacancy on this panel for this case. The Panel reviewed the Joint
Status Report but took no action at this time, thus keeping the stay in effect. The
Commissioner shall set the next due date.

Case 2018-018

Anthony Francone & Storey County Deputy Sheriffs Association v. Gerald
Antinoro & Storey County

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-Chair
Masters to fill the vacancy on this panel for this case. Upon motion, the Panel granted
the Stipulation to Dismiss, as presented.

Case 2019-012

Laquisha McCray v. Clark County

The Panel reviewed the Status Report and Joint Status Report but took no action at
this time, thus keeping the stay in effect. The Commissioner shall set the next due
date.

Case 2020-034

AFSCME, Local 4041 v. State of Nevada, Department of Corrections, Warm
Springs Correctional Center

The Panel deliberated on the hearing previously held, and upon motion, found in favor
of the Respondents.

Panel A
Presiding Officer Brent C. Eckersley, Esq.

The following 1 item was for consideration by Panel A:

11.

Case 2020-030

AFSCME, Local 4041 v. State of Nevada, Nevada System of Higher Education,
University of Nevada Las Vegas, University of Nevada Las Vegas Athletic
Department, Thomas and Mack Center

The Panel deliberated on the hearing previously held, and upon motion, found in favor
of the Respondents.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 3 items were for consideration by the full Board:
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12.

13.

14.

Case 2020-012

Operating Engineers Local Union No. 3 v. Incline Village General Improvement
District

The Board deliberated on Complainant’s Status Report and Respondent’s Status
Report and Request for Stay to be Lifted and Matter Dismissed, the latter of which was
treated as a motion to dismiss. Upon motion, the Board lifted the stay and granted the
motion to dismiss.

Additional Period of Public Comment
No public comment was offered.

Adjournment
There being no additional business to conduct, Chair Brent C. Eckersley, Esq.
adjourned the meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner
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STATE OF NEVADA

TERRY REYNOLDS
Director

STEVE SISOLAK
Governor
Members of the Board BRUCE K. SNYDER

Commissioner
BRENT C. ECKERSLEY, ESQ., Chair

SANDRA MASTERS, Vice-Chair
GARY COTTINO, Board Member
BRETT HARRIS, ESQ., Board Member
MICHAEL J. SMITH, Board Member

MARISU ROMUALDEZ ABELLAR
Executive Assistant

DEPARTMENT OF BUSINESS AND INDUSTRY
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102
(702) 486-4505 e Fax (702) 486-4355
http://emrb.nv.gov

October 7, 2021

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 21-14)

A meeting of Panel A of the Government Employee-Management Relations Board, properly
noticed and posted pursuant to the Nevada Open Meeting Law, was held on Thursday,
October 7, 2021. The meeting was held at the office of the Government Employee-
Management Relations Board, located at the Nevada State Business Center, 3300 West
Sahara Avenue, Suite 260, Nevada Room, Las Vegas, Nevada 89102. The Board, EMRB
staff and others also participated by using the WebEx remote technology system as
described in the agenda for the meeting and the Notice of Hearing for item 3 on the agenda.

The following Board members were present: Brent C. Eckersley, Esq, Chair & Presiding Officer
Sandra Masters, Vice-Chair
Brett Harris, Esq., Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Michelle Briggs, Esq., Attorney General’s Office
Susan Valladolid, Esq., Attorney General’s Office

Members of the Public Present: Holly Isenhour, Esmeralda County DA’s Office

The agenda:

1. Call to Order & Roll Call
The meeting of Panel A was called to order by Chair Brent C. Eckersley, Esq. at 8:15
a.m. On roll call all Panel members were present.

2. Public Comment
No public comment was offered.
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3.

Case 2020-022

International Union of Operating Engineers Local 501, AFL-CIO v. Esmeralda
County; Esmeralda County Board of Commissioners; DOE Individuals | through
X, inclusive; and ROE Entities | through X, inclusive

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Board
Member Cottino to fill the vacancy on this panel for this case. The Panel deliberated
on the hearing previously held and came to the following decision: (1) that the Panel
recommends to the full Board that an election be held to determine whether the
employee organization is supported by a majority of the bargaining unit and (2) that all
other issues in the case be stayed until the election results are certified.

Additional Period of Public Comment
No public comment was offered.

Adjournment
There being no additional business to conduct, Chair Eckersley adjourned the
meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner
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BRYAN K. SCOTT FILED

City Attorney

Nevada Bar No-. 4381 JUN O {201
By: MORGAN DAVIS AVADA
Assistant City Attorney A

Nevada Bar No. 3707

495 South Main Street, Sixth Floor
Las Vegas, NV 89101

(702) 229-6629

(702) 386-1749 (fax)

Email: mdavis@lasvegasnevada.gov
Attorneys for City of Las Vegas

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Complainant,

Vs. CASE NO. 2021-005

CITY OF LAS VEGAS
495 S. Main Street
Las Vegas, NV 89101

Respondent.

RESPONDENT’S ANSWER TO COMPLAINT

Respondent City of Las Vegas (hereinafter referred to as “CITY™), by and through its
attorneys of record Bryan K. Scott, City Attorney, by Morgan Davis, Assistant City Attorney,

and hereby answers Complainant’s Complaint as follows:

PARTIES
1. Answering Paragraphs 1, 2, 3, 13, 14, 15 and 16 of Complainant’s Complaint on
file herein, CITY admits the allegations in these paragraphs.
GENERAL ALLEGATIONS
2. Answering Paragraph 4 of Complainant’s Complaint on file herein, CITY admits
the first sentence. As to the second sentence, the CITY admits it denied the grievance. It denies

the remaining allegations contained therein.
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3. Answering Paragraph 5 of the Complainant’s Complaint on file herein, the CITY
admits the Arbitrator initiated a telephone conference prior to the scheduled hearing to discuss
the issues involved in the upcoming hearing, and during that discussion the CITY did inform the
Arbitrator that there was an issue over arbitrability as the CITY had denied the grievance as
being untimely and was continuing to assert that, As to the remaining allegations contained
therein, the CITY denies them.

4. Answering Paragraph 6 of the Complainant’s Complaint on file herein, the CITY
does not recall the comments made by the Association during the telephone conference, and as a
result is without current knowledge of the allegations contained therein and denies them. The
CITY is of the opinion it is likely the Association asserted it was arguing theories of actual
knowledge and “continuing violations” as responses to the timeliness issue, and would be
arguing the clear language of the longevity article as support for its position on the merits if the
Arbitrator assumed jurisdiction.

s. Answering Paragraph 7 of the Complainant’s Complaint on file herein, the CITY
admits the arbitration hearing was vacated based on a belief the parties had resolved the issue.

6. Answering Paragraph 8 of the Complainant’s Complaint on file herein, the CITY
denies the conclusory allegation that other employees would be affected by the hearing. The
CITY admits the parties believed they had reached an agreement in principal that would have
resolved the grievance as filed, and the framework for that pbtential settlement was premised on
neither side acknowledging liability or precedential impact. The settlement included a one-time
nominal payment from the CITY in an amount that approximated the costs the CITY would have
expended on an arbitrator and court reporter if the hearing proceeded. That nominal payment
could be allocated among the five named grievants in a variety of methods as directed by the
Association, The CITY admits that when the Association attempted to include language
preserving the issue for future challenges, the parties could not reach agreement. The CITY
admits the arbitration hearing has been reset for February 2022.

7. Answering Paragraph 9 of the Complainant’s Complairit on file herein, the CITY

admits that the Association has filed additional grievances or has solicited and supported






additional grievances in recent weeks. The CITY denies the remaining allegations in paragraph
9.

8. Answering Paragraph 10 of the Complainant’s Complaint on file herein, the CITY
admits it has asserted timeliness issues in the new grievances, and that it is well within its rights
to do so. It denies the remaining allegations in that paragraph.

9. Answering Paragraph 11 of the Complainant’s Complaint on file herein, the CITY
denies each and every allegation in this paragraph in its entirety.

FIRST CAUSE OF ACTION

(Unilateral Change to the CBA)

10.  Answering Paragraph 12 of the Complainant’s Complaint on file herein, the CITY
hereby incorporates the admissions, denials and allegations of paragraphs 1 through 11 as if fully
set forth herein.

11, Answering Paragraphs 19, 20, 21, 22 and 23 of Complainant’s Complaint on file
herein, CITY denies each and every allegation in these paragraphs in their entirety.

12, Answering Paragraph 17 of Complainant’s Complaint on file herein, the CITY
denies that that it refused to accept a grievance or that it severed any issues. The CITY asserted
grievances were untimely, and further indicated that the denial of the grievances on grounds of
timeliness would be processed through the grievance mechanism and that after response on the
last internal step set forth in the grievance process the denials based on timeliness issues would
be appropriate issues to be decided by an arbitrator, just as being done in current and past cases.

13.  Answering Paragraph 18 of Complainant’s Complaint on file herein, the CITY
denies it unilaterally changed the CBA. Further, this allegation does not reference a specific
section of NRS 288 and speaks to an “unfair labor practice,” which the CITY assumes was
meant as an assertion of a “prohibited practice,” which the CITY denies.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
Complainant’s Complaint fails to state a claim upon which relief can be granted.

i
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SECOND AFFIRMATIVE DEFENSE

Complainant’s Complaint and each cause of action therein is barred by the doctrine of
| waiver.
THIRD AFFIRMATIVE DEFENSE
Complainant’s Complaint and each cause of action therein is barred by the doctrine of
estoppel.
FOURTH AFFIRMATIVE DEFENSE

.Complainant has failed to exhaust its administrative remedies.

FIFTH AFFIRMATIVE DEFENSE

The Complaint as filed simply reflects the CITY asserted issues of timeliness as set forth
in the Grievance Adjustment mechanism of the CBA. Those issues reflect at best questions of
interpretation of the CBA and/or issues of procedural arbitrability that are to be decided by an
Arbitrator and are outside the jurisdiction of this Honorable Board. As a result, the matter should
be dismissed or deferred under the Limited Deferral Doctrine.

SIXTH AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, all possible affirmative defenses may not have been alleged
herein insofar as sufficient facts were not available after reasonable inquiry upon the filing of
Respondent’s Answer, therefore, this answering Respondent reserves the right to amend its
Answer to allege additional affirmative defenses if subsequent investigation so warrants.

WHEREFORE, answering Respondent City of Las Vegas prays for judgment, as follows:

1. That Complainant take nothing by way of its Complaint on file herein;

2. For reasonable attorney’s fees and costs incurred in defending this action; and

/11
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3. For such other and further relief as this Board may deem just and proper.

DATED this 1st day of June, 2021.
BRYANK. SCOTT

City Attorney /)
/\/\/}< S \ [

By: e

MORGAN\DAVIS

Assistant City Attorney

Nevada Bar No. 3707

495 South Main Street, Sixth Floor
Las Vegas, NV 89101

Attomneys for City of Las Vegas

CERTIFICATE OF SERVICE

[ hereby certify that on June 1, 2021, I served a true and correct copy of the foregoing
Respondent’s Answer to Complaint through email and/or by United States Mail at Las Vegas,

Nevada, postage fully prepaid upon the following;:

David Roger, Esq.

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200

Las Vegas, NV 89134

Email: droger@lvppa.com

Attorneys for Complainant

Las Vegas Police Protective Association

ahse_

AN E]MPLOY‘@_E})F THE CITY OF LAS VEGAS
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BRYANK. SCOTT

City Attorney FILED
Nevada Bar No. 4381 June 22, 2021
By: MORGAN DAVIS State of Nevada
Assistant City Attorney EMRB
Nevada Bar No. 3707 T
495 South Main Street, Sixth Floor 10:54 a.m.

Las Vegas, NV 89101

(702) 229-6629

(702) 386-1749 (fax)

Email: mdavis@lasvegasnevada.gov
Attorneys for City of Las Vegas

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Complainant,

vs. CASE NO. 2021-005

CITY OF LAS VEGAS
495 S. Main Street
Las Vegas, NV 89101

Respondent.

RESPONDENT CITY OF LAS VEGAS’ PRE-HEARING STATEMENT
Respondent City of Las Vegas (hereinafter referred to as “CITY”), by and through its
attorneys of record Bryan K. Scott, City Attorney, by Morgan Davis, Assistant City Attorney,

and hereby submits the following Pre-Hearing Statement pursuant to NAC 288.250.

A. Statement of Issues of Fact and Law:

The CITY and the Las Vegas Police Protective Association (hereinafter referred to as
“LVPPA?”) are parties to a series of successor CBAs, which include a grievance procedure for
both non-disciplinary and disciplinary procedures. The grievance provision contains time limits
for filing and processing grievances and consequences for the failure to timely file or advance a
grievance. The LVPPA filed the instant action alleging the CITY committed a prohibitive

practice by refusing to bargain in good faith, alleging a unilateral change to the CBA. The
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complaint stems from a grievance filed by the LVPPA in 2019, which is currently pending

before an Arbitrator. The crux of the complaint is set forth in paragraphs 8-11 of the complaint,

which allege:
8. Because other employees will be affected by the outcome of the hearing,
the Association attempted to obtain a global settlement, which was
rejected by the City. A new hearing is set for February 2022.
9. Since that time, other employees have filed similar grievances. The City

reversed course and refused to accept the grievances. The CBA does not
give the option to not process grievances.

10.  Additionally, the City stated that it would only arbitrate the timeliness
issue. Again the CBA does not allow the City to sever issues to be
presented to an arbitrator.

11. The effect of the City’s unilateral decision is that the Association must pay
for and prevail at arbitration concerning the timeliness issue. If the
Association is successful in the first arbitration, the Association must pay
for a second arbitration in front of a different arbitrator.

The primary issue of law to be decided in this case is whether this Board has jurisdiction to
interpret the CBA grievance provisions, or whether those matters are the exclusive domain of an
arbitrator. Additionally, assuming this Honorable Board has jurisdiction, the factual questions
that are presented include whether the CITY refused to accept the grievances. The legal
questions that are presented include whether the CITY unilaterally changed a term of the CBA
by asserting timeliness as a defense to a grievance.

B. Legal Points and Authorities:

In the grievance process, the CITY has asserted a timeliness defense. It is well within its
rights to do so. There is absolutely nothing wrong with the CITY asserting those issues, and
there is nothing novel about it. The CBA contains time limits, and when they are not adhered to
the CITY has and will continue to rely on the express language of the grievance mechanism. At

its core, the LVPPA is simply presenting issues of CBA interpretation of the grievance article of

the CBA, specifically the time limits section. Interpretation of the express terms of the CBA is a
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matter to be decided by an arbitrator. NRS 288.375(2) makes clear that dismissal is appropriate
“. .. if the parties have not exhausted their contractual remedies, including all rights to
arbitration. Procedural questions of arbitrability, like timeliness questions under a grievance
procedure are to be decided by an Arbitrator. The complaint makes reference to one arbitration
that is set for February, and it alludes to other possible arbitrations. Yet none of those
arbitrations have been concluded. The timeliness issue is clearly pending in front of an
Arbitrator. Exhaustion of the contractual remedies have not occurred, which should bar, or at a
minimum defer this matter. In International Association of Firefighters, Local #2905, and Casey
Micone v. Reno-Tahoe Airport Authority, Case No. 2020-013, Item 867 (April 2018) this
Honorable Board re-asserted its consistent rulings, stating:

This Board has repeatedly emphasized that the preferred method for resolving

disputes is through the bargained-for processes, and the Board applies NAC

288.375 liberally to effectuate that purpose. (Citations omitted). Moreover, the

Board generally may defer to arbitration proceedings in consideration with its

exclusive jurisdiction and, in such cases, it is the practice of the Board to stay

matters during the arbitration process. (Citations omitted).

Should this Honorable Board hear the matter, it is anticipated that L VPPA will attempt to
rely on Michelle Yu, individually and Las Vegas Police Managers and Supervisors Association v.
Las Vegas Metropolitan Police Department, Case No 2017-025, Item 829 (April 2018).
Attempts to do so would merely present a round peg, square hole exercise in futility. Based on
the opinion in that case, it is clear there were no issues of timeliness. In fact, the opinion clearly
states in part “As such, based on the facts of this case, the Department was obligated to accept
Sgt. Yu’s timely filed submitted grievance.” (/d. pg. 5, In 6-9) (Emphasis added) In this case,
it is clear the CITY is asserting the grievance(s) were NOT timely, and as a result, the failure to
timely file resulted in the withdrawal with prejudice according to the express terms of the CBA.

Further, the CITY has not refused to accept the grievances or submit that timeliness issue to the

Arbitration process. It is undisputed that the CITY has agreed to submit the timeliness issue to
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arbitration. This Honorable Board has long since recognized that an employers’ refusal to
proceed to arbitration pursuant to an untimely filed grievance did not constitute an unfair labor
practice under NRS 288.270. Nevada Classified School Employees Association, Chapler One,
Clark County vs. Clark County School District, Case No. A1-045336, Item 105 (November
1980).

C. List of Witnesses and Brief Summary of Expected Testimony:

Richard Hunt, Human Resources Administrator, City of Las Vegas. Mr. Hunt was involved
in the processing of the grievances mentioned in the Complaint and may testify as to steps taken
and the status of those matters.

Jocelyn Azarcon, Human Resources Analyst II, City of Las Vegas. Ms. Azarcon was
involved in the processing of the grievances mentioned in the Complaint and may testify as to
steps taken and the status of those matters.

Tim Hacker, Chief Public Safety Officer, City of Las Vegas. Mr. Hacker serves as the City
Manager Designee in hearing and responding to grievances. He may testify as to the responses
issued in the grievances mentioned in the Complaint.

That CITY reserves to the right to supplement its witness list after receipt of the LVPPA
witness list as well as add rebuttal witnesses.

D. Estimate of Time:

The CITY estimates it will require 3-4 hours to present testimony supporting its position.
This does not include cross-examination of LVPPA witnesses or rebuttal witnesses.

DATED this 22nd day of June, 2021.

BR’
City

Nevada Bar No. 3/0/
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CERTIFICATE OF SERVICE

[ hereby certify that on June 22, 2021, I served a true and correct copy of the foregoing

Respondent City of Las Vegas’ Pre-Hearing Statement through email and/or by United States

Mail at Las Vegas, Nevada, postage fully prepaid upon the following:

David Roger, Esq.

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200

Las Vegas, NV 89134

Email: droger@lvppa.com

Attorneys for Complainant

Las Vegas Police Protective Association

ANEN

AS VEGAS
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David Roger, Esq. FILED
Nevada State Bar No. 2781

Las Vegas Police Protective Association June 2f2’ 202;
9330 W. Lake Mead Blvd., Ste. 200 State of Nevada
Las Vegas, NV 89134 E.M.R.B.
(702) 384-8692 1:01 p.m.

(702) 824-2261 - fax
Attorney for Complainants

KB3ZXIXGOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION, 9330 W, Lake Mead Blvd.,, Case No.: 2021-005
Ste. 200, Las Vegas, NV 89134
Complainants,

V8.

CITY OF LAS VEGAS, 495 S. Main Street,
Las Vegas, NV 89101

Respondent.

COMPLAINANT’S PRE-HEARING STATEMENT
COMES NOW Complainant LAS VEGAS POLICE PROTECTIVE ASSOCIATION, by
and through its attornéy of record, David Roger, hereby files its Pre-Hearing Statement to the
Employee-Management Relations Board pursuant to Nevada Administrative Code 288.250. This
i
i
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Statement is made and based upon the attached Memorandum of Points and Authorities,

all papers and pleadings on file herein, and any oral argument allowed at the time of the hearing.

Dated this ay of June, 2021

LAS VEGAS POLICE PROTECTIVE ASSOC.

By

Da..v cevimuny sy

Nevada Bar No. 2781

9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Attorney for Complainants

INTRODUCTION

This is complaint alleges that the City of Las Vegas (hereinafter “City” or “CLV”) has
committed a prohibited labor practice by unilaterally changing the governing collective

bargaining agreement regarding the arbitration process.

RELATED LITIGATION

The Association has filed a declaratory relief action in District Court regarding the
interpretation of the longevity pay article in the collective bargaining agreement. The case

number is A-21-835584-C.

ISSUES OF FACT AND LAW

Complainant alleges the following issues of fact and laws are before this board:
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1. Did the City of Las Vegas engage in a prohibited practice, in violation of NRS
288.270(1)(e), when it unilaterally changed the terms of the collective bargaining agreement by
refusing to allow the Association to grieve timeliness and contract interpretation issues before a
single arbitrator.?

2. Is the Complainant entitled to damages, fees and costs because of the City violated

NRS 288.270.

STATEMENT OF FACTS

The City of Las Vegas and the Association have negotiated a collective bargaining
agreement (CBA), which covers both Deputy City Marshals and Municipal Court Marshals. In
October 2019, the Association submitted a grievance alleging the City failed to comply with the
longevity pay article of the CBA. The City denied the grievance and set the matter for arbitration
on all issues as required by Article 14(C) of the CBA.

During a pre-hearing meeting with the Arbitrator, the City alleged the grievance was
untimely and that the longevity article was modified by a previous MOU. The Association
responded that the employees filed grievances when they had actual knowledge of the City’s
actions as required by the grievance article. Additionally, the Association explained that the City’s
breach of the CBA is a “continuing violation” and under such principle the grievances are timely.
Finally, the Association stated the longevity article is clear and unambiguous and that employees
must be paid the full amount of longevity pay.

The hearing was vacated based upon the City and Association’s belief that they could resolve

the matter. Because other employees will be affected by the outcome of the hearing, the
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Association attempted to obtain a global settlement, which was rejected by the City, A new
hearing is set for February 2022,

Since that time, other employees have filed similar grievances. The City reversed course
and initially refused to accept the grievances. The CBA does not give the City the option to not
process grievances. Thereafter, the City stated that it would only arbitrate the timeliness issue.

Again, the CBA does not allow the City to sever issues to be presented to an arbitrator.

POINTS AND AUTHORITIES

L THE DEPARTMENT UNILATERALLY CHANGED THE TERMS OF THE

COLLECIVE BARGAINING AGREEMENT.

NRS 288.150(2)(0) declares that “grievance and arbitration procedures for resolution of
disputes relating to interpretation or application of collective bargaining agreements” are
mandatory subjects of bargaining. Additionally, the Nevada Supreme Court in Truckee
Meadows Fire Protection District v. IAFF Local 2487, 109 Nev. 367, 849 P.2d 343 (1993), held
that subjects not enumerated in NRS 288 are nevertheless subjects of mandatory bargaining if
the matter bears a significant relationship to working conditions.

Article 14(C) addresses the grievance procedure for the application or interpretation of
the CBA as follows:

Non-Discipline. A non-disciplinary grievance shall be defined as a dispute
regarding the application or interpretation of an expressed provision of this

Apgreement, departmental rules and regulations or City policy and procedures that
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violate a provision of this Agreement or are applied in an unfair or inconsistent
manner. A grievant may file a grievance with Human Resources within 30
calendar days of the knowledge of the grievance and shall specify the Collective

Bargaining Agreement and/or rule, regulation, policy or procedure alleged to

be violated. A meeting will be scheduled with the Department Director and the
employee within 15 calendar days of receiving the grievance. If the grievance is
not resolved in this meeting, the Department Director will respond in writing
within 15 calendar days of the meeting. If the employee or Association wishes to
pursue the matter further, they may make a request for arbitration within 30
calendar days of the written response. A grievant may have two representatives
of his/her choice at any or all steps.
(Emphasts added.)

The article provides that an employee may file a grievance within 30-days of having actual
knowledge of a grievance. The CBA does not allow the City to refuse to accept a grievance it
deems to be untimely. Likewise, the article does not allow the City to limit the scope of arbitration.
Because the CBA is silent concemning the arbitration process to contest a grievance the City
believes to be untimely, the entire grievance must be submitted to an arbitrator.

In the 2019 grievance, which was set for arbitration, the City denied the grievance stating,
“The 2010 MOU agreement has been followed by the City and we have paid steps and longevity
based on this model since 2012. There was never an intent to pay differently once the two-year

freeze was completed. Thus, this grievance by nature, untimely.” (Emphasis added.)
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The City properly set the matter for arbitration on the timeliness issue and the contract
interpretation matter as required by the CBA. When negotiations failed, the City retaliated by
refusing to arbitrate all issues before a single arbitrator in subsequent grievances.

Thereafter, three employees filed grievances regarding longevity pay. The City responded
that the prievances were not timely and that it would, “allow for presentation on the issue of
timeliness,”

In denying a fourth prievance, the City wrote, “As a result the CITY asserts your grievance
on those issues is untimely as well. As has been done in other cases, the CITY will schedule
next level grievance meeting and you may explain your position on timeliness. The CITY
reserves the right to continue to asserting issues of arbitrability based on waiver and untimely
filing. Scheduling of the next level meeting does not represent an agreement that the issues you
allege are timely or arbitrable.”

While the City is entitled to assert timeliness as a defense, it must also submit to arbitration
on the contract interpretation issue. The City’s unilateral change to the CBA is extremely
prejudicial to the Association. The Association must spend resources litigating the timeliness
issue before an Arbitrator. If the Association is successful on the first arbitration, the Association
must present the contract interpretation issue to a second arbitrator. Thus, the Association must
litigate and win both issues before two different arbitrators.

In addition to the waste of money and resources, based upon the backlog of cases
arbitrators must resolve, the Association’s cases may not be resolved for years. As an example,

the arbitrator chosen to hear the first case set the matter for hearing in February 2022.
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Another benefit to the City is that few arbitrators award interest on monetary damages.
By prolonging the arbitration process, the City delays paying longevity to marshals without threat

of paying interest on the award.

WITNESSES
1. Kelly Sweeney will testify about the facts and circumstances alleged in the complaint
including her communications with the City of Las Vegas Human Resources

representatives.

2. President Steve Grammas will testify about the Association’s collective bargaining

agreement with the Department and damages.

ANTICIPATED LENGTH OF HEARING
The Association anticipates that it will take approximately three (3) hours to present its
case-in-chief.

DATED this ty of June, 2021.

LAS VEGAS POLICE PROTECTIVE ASSOC.

By

Da. . _ ..., ...
Nevada Bar No. 2781
9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Attorney for Complainants
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I hereby certify that on thchlrL day of June, 2021, I served a true and correct copy of
the above and foregoing COMPLAINANT’S PRE-HEARING STATEMENT was placed in
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Rick Hunt

HR Administrator
City of Las Vegas
495 S. Main Street
Las Vegas, NV 89101

Morgan Davis
Assistant City Attomey
City of Las Vegas

495 S. Main Street

Las Vegas, NV 89101

Bryan Scott

City Attorney

City of Las Vegas
495 S. Main Street
Las Vegas, NV 89101
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JEFFREY F. ALLEN, ESQ.

Nevada Bar No. 9495 FILED
857 N. Eastern Avenue August 5, 2021
Las Vegas, NV 89101 State of Nevada
Phone: (702) 595-1127 EMR.B
Email: jeffreyfallen@aol.com 1 59' e

:59 p.m.

Attorney for Complainants,
Las Vegas City Employees’ Association
and Julie Terry

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

* & k%

LAS VEGAS CITY EMPLOYEES’
ASSOCIATION and JULIE TERRY

CASENO.: 2021-008

Complainants,
Vs. PROHIBITED LABOR PRACTICES
THE CITY OF LAS VEGAS,

Respondent.

)
)
)
)
)
) COMPLAINT
)
)
)
)
)
)

COMES NOW, Las Vegas City Employees’ Association (“LVCEA™) and Julie Terry
(“Terry™), by and through their counsel, Jeffrey F. Allen, Esq., and for their Prohibited Labor
Practices Complaint against the City of Las Vegas (“City”), complain and allege as follows:

1. At all relevant times herein, the LVCEA was and is a Nevada non-profit
corporation, authorized and doing business in the County of Clark, State of Nevada and is an
employee organization within the meaning of NRS §288.040.

2. At all times relevant herein, the City was and is a local government employer
within the meaning of NRS §288.060.

3. At all relevant times herein, Terry was and is an individual, residing in the
County of Clark, State of Nevada and had been employed by the City as a Communications

Specialist. Consequently, at all relevant times, Terry was a local government employee within
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the meaning of NRS §288.050.

4. At all times relevant herein, the City has recognized the LVCEA as the exclusive
bargaining agent and employee organization for classified employees of the City.

5. At all times relevant herein, the LVCEA and the City have been parties to a
Collective Bargaining Agreement (“CBA”), which was effective from July 1, 2020 through the
present date. Further, that at all times relevant herein, Terry was and is a member of the
bargaining unit represented by the LVCEA and covered by the CBA.

6. The State of Nevada’s Government Employee-Management Relations Board has
jurisdiction over the parties and the subject matter of this Complaint pursuant to the provisions of
NRS Chapter 288.

7. The CBA contains an exhaustive set of provisions pertaining to the disciplinary
process that applies to the City and LVCEA represented employees. In particular, in order for an
LVCEA represented employee such as Terry to be disciplined, the City is required to provide
notice of an investigation to the employee, must specify the nature of the charges stated against
the employee, must provide the employee with a pre-disciplinary hearing, must follow the
principles of progressive discipline and must have just cause to impose discipline. The CBA
does not allow the City to suspend an employee without pay or terminate their employment prior
to the completion of the disciplinary process and, again, even then only if the City has just cause
to impose such discipline.

8. Nothing in the CBA permits the City to require an employee to attend
psychological counseling as a condition of employment. Moreover, nothing in the CBA permits
the City to force an employee onto Leave Without Pay status outside of the bargained for
disciplinary process. Finally, nothing in the CBA gives the City or a third party hired by the City
the right to unilaterally determine that an employee is not psychologically fit for duty and on that
basis place the employee on Leave Without Pay or terminate their employment.

9, On or about February 19, 2021, while Terry was off-duty at her home, she had a
telephone conversation with a colleague, City Marshal Sam Hansen, during which she discussed

her emotional well-being. In response to Marshal Hansen’s query, she advised him that she had

Page 2 of 6
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contemplated suicide. She had not taken any steps towards actually committing the act, but she
was extremely distressed, in part due to her mother’s recent passing as well as the fact that she
was present at the Harvest Festival massacre in Las Vegas on October 1, 2017. Marshal Hansen
was concerned that Terry might actually commit suicide and so he reported his conversation with
Terry to his supervisor, Sergeant John Burdette. Sgt. Burdette relayed the information to Terry’s
supervisor, Communication Specialist Supervisor Teresa Skipalis. Skipalis contacted the
Boulder City Police Department who responded to Terry’s residence that day. After speaking
with Terry, the police officers on scene “Legal 2000'd” Terry, meaning that they involuntarily
had her committed for observation at a mental health clinic. Terry was taken to Spring Mountain
Treatment Center where she remained for three days. On or about February 22, 2021, the
physicians released Terry, concluding that she was not a threat to herself (or anyone else). She
was referred to counseling at Desert Psychiatry which she started attending once per month.

10.  On or about February 24, 2021, the City placed Terry on paid administrative leave
and insisted that she submit to a psychiatric fitness for duty evaluation. The City hired Mark
Short, Psy.D. (“Short™) to perform the psychological evaluation of Terry. Terry met with Short
on February 25, 2021. After speaking with Short, Short determined that Terry was fit for duty
and could return to work immediately. City Human Resources Analyst Lori Petsco (“Petsco™)
contacted Terry on or about February 26, 2021 and advised her that she could return to work on
her next scheduled work day.

11.  Terry returned to her regular work shift on or about February 27, 2021 and
completed her shift without incident.

12.  City management was dissatisfied with Short’s conclusion that Terry was fit for
duty and so they contacted Short in order to persuade him to change his mind and reach the
conclusion that it wanted (ie: that Terry was not psychologically fit for duty). The City provided
Short with statements from other City employees including Petsco. Petsco provided Short with
Terry’s confidential disciplinary records (which are primarily related to absenteeism). Petsco
also provided Short with a completely one-sided, unobjective, false picture of Terry, including

multiple hearsay statements that unnamed staff supposedly “do not feel safe” working around

Page 3 of 6
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Terry, that Terry supposedly has intimidated and harassed certain unnamed co-workers, that
Terry’s supervisors supposedly lost confidence in her ability to perform her job and that Terry
supposedly couldn’t deal with the stress of her job. Petsco also relayed a false hearsay statement
from unnamed persons that Terry supposedly brandished a firearm during a road rage incident.
Petsco further relayed a false hearsay statement from unnamed co-workers that Terry supposedly
slaps herself in her face and make comments about killing herself at work. Terry was never
disciplined for any of this alleged misconduct and it is doubtful that the City even formally
investigated the same.

13.  Terry met with Short again for approximately one hour on March 16, 2021. On
March 22, 2021, Short reversed his earlier opinion rendered just a month prior and claimed that
Terry was not fit for duty. Based on the “collaborative data” conveyed to him by City
management, Short implied that Terry was a theat to others despite the fact that she had never
been accused of physically touching anyone in an aggressive or unwanted way in her lengthy
career with the City. Short opined that Terry needed to obtain psychological counseling and that
she be reevaluated in three to six months to assess whether “she made sufficient progress to
safely return to work.”

14.  Asaresult of Short’s professed reversal of opinion on Terry’s mental health, the
City refused to allow Terry back to duty and instead essentially suspended her without pay.
Terry was forced to burn through her accrued annual leave, sick leave and TILO (additional leave
earned in lieu of overtime pay). When Terry exhausted her accrued paid leave, the City forced
Terry into Leave Without Pay status.

15.  Inor about late March 2021, Terry sought counseling from mental health
counselor Trina Robinson (“Robinson™). Since then, Terry has obtained counseling from
Robinson nearly every week. Robinson issued a report dated July 12, 2021 in which she opined
that Terry was fit for duty and that it was safe to return her to work in her full capacity. This
report was communicated to Short.

16.  On June 29, 2021, Terry returned to Short for another assessment.

17. On July 15, 2021, Short issued a new report in which he continued to insist that
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Terry was a potential threat to others and that she was not psychologically fit for duty. Short
disregarded Robinson’s opinion that Terry was fit for duty despite the fact that Robinson had
spent far more time with Terry than he did. Short purported to justify disregarding Robinson’s
opinion based primarily on the fact that Robinson wasn’t privy to “the extensive work reports of
conflict with coworkers, and episodes of poor judgement (such as reporting that she brandished a
gun in road rage, allowing unlicensed minors to drive official work cars, substance abuse, and
posting a picture of a sleeping co-worker on-line).” Of course, this information from City
management was completely unobjective, dominated by hearsay and largely false but Short
apparently blindly accepted this information as being truthful and accurate.

18.  In short, the City bought Short’s opinion and he shamelessly gave the City exactly
what it paid for. Based on Short’s purchased opinion, the City continued to refuse to allow Terry
to return to work. Without just cause or any due process whatsoever, the City terminated Terry’s
employment effective July 26, 2021.

19.  Terry has been ready and able to resume the full work duties of her position since
February 24, 2021.

FIRST CAUSE OF ACTION
(Unilateral Alteration of Negotiated Agreement in
Violation of NRS 288.270(1)(a) and (e))

20.  The LVCEA reiterates paragraphs 1 through 19 as though fully set forth herein.

21.  The City has unilaterally altered the bargained for provisions specified in the CBA
between the parties, including provisions regarding work hours, compensation, discipline and
more, all of which are mandatory subjects of bargaining pursuant to NRS 288.150(2). Based on
the opinion that the City purchased and manufactured from Short, the City refused to allow Terry
to work, suspended her without pay and then terminated her employment. This was done without
just cause and without observing any of the bargained for disciplinary procedures specified in the
CBA. The parties never negotiated any provision in the CBA that would allow the City to
suspend without pay and terminate an LVCEA represented employee just because a third party
hired by the City claimed the employee was not psychologically fit for duty. As such, the City’

unilateral alteration of the CBA between the parties and the mandatory subjects of bargaining
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contained therein is a prohibited labor practice in violation of NRS 288.270(1)(a) and (e).

WHEREFORE the LVCEA and Terry pray for relief as follows:

1. For a finding in favor of the LVCEA and Terry and against the City;

2 For a determination that the City has unilaterally altered the CBA between the
parties and the mandatory subjects of bargaining contained therein in violation of NRS
288.270(1)(a) and (e);

3. For an order directing the City to reinstate Terry’s employment and provide Terry
with all appropriate backpay and benefits for the period of time it wrongfully suspended and
terminated her, including the return of any leave time that Terry was forced to use while she was
suspended.

4, For an award of attorney’s fees and costs incurred by the LVCEA and Terry in
bringing this action; and,

5. For such other and further relief as the EMRB deems necessary and proper.

Dated: August 5, 2021 M @&/
By:

JEEF F@X F. ALLEN, ESQ.

Nevada Bar No. 9495

Attorneys for Complainants,

Las Vegas City Employees” Association
and Julie Terry
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BRYAN K. SCOTT

City Attorney
Nevada Bar No. 4381 FILED
By: MORGAN DAVIS August 30, 2021

Assistant City Attorney
Nevada Bar No. 3707 State of Nevada
495 South Main Street, Sixth Floor E.M.R.B.
Las Vegas, NV 89101 1:03 p.m.
(702) 229-6629

(702) 386-1749 (fax)

Email: mdavis@lasvegasnevada.gov
Attorneys for City of Las Vegas

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

STATE OF NEVADA

LAS VEGAS CITY EMPLOYEES’
ASSOCIATION and JULIE TERRY,

Complainants, CASE NO. 2021-008

Vs. RESPONDENT’S ANSWER TO
PROHIBITED LABOR PRACTICES

THE CITY OF LAS VEGAS, COMPLAINT

Respondent.

Respondent City of Las Vegas (hereinafter referred to as “CITY”), by and through its
attorneys of record Bryan K. Scott, City Attorney, by Morgan Davis, Assistant City Attorney,
and hereby answers Complainants’ Prohibited Labor Practices Complaint as follows:

1. Answering Paragraphs 1, 2, 3, 4, 5, 10 and 16 of Complainants’ Complaint on file
herein, CITY admits the allegations in these paragraphs.

2. Answering Paragraph 6, 8, 14, 18, 19 and 21 of the Complainants’ Complaint on
file herein, the CITY denies each and every allegation in these paragraphs in its entirety.

3. Answering Paragraph 7 of the Complainants’ Complaint on file herein, the CITY
admits the parties’ CBA sets forth an Article covering disciplinary actions that include
disciplinary procedures to be followed in enforcing discipline. Those provisions require notice
to an employee prior to the beginning of any meeting called for disciplinary purposes, including,

but not limited to, a topic of conversation; recognize principles of progressive discipline; and

Las Vegas City Attorney
495 S. Main Street, 6th Floor
Las Vegas, Nevada 89101
702-229-6629






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

require just cause as a basis for discipline, as defined therein to support disciplinary action. The
CITY denies the remaining allegations therein.

4. Answering Paragraph 9 of the Complainants’ Complaint on file herein, the CITY
is without knowledge and information sufficient to form a belief as to the truth of the allegations
contained therein and therefore denies the same.

5. Answering Paragraph 11 of the Complainants’ Complaint on file herein, the CITY
admits that Ms. Terry returned to work on February 27, 2021. The CITY denies the remaining
allegations therein.

6. Answering Paragraph 12 of the Complainants’ Complaint on file herein, the CITY
admits that after reading Dr. Short’s evaluation, the CITY had concerns that significant
information or history had not been made available to him, and contacted his office to inquire if
he would review additional information. They agreed to do so. On March 10, 2021, Ms. Terry
was given notice that she was being place on paid administrative leave, that additional
information was being provided to the practice and that she had been scheduled for a follow up
fit for duty assessment. The CITY provided additional information to Dr. Short. The CITY
denies the remaining allegations therein.

7. Answering Paragraph 13 of the Complainants’ Complaint on file herein, the CITY
admits that Dr. Short met with Ms. Terry on March 16, 2021, for a reevaluation; and on March
22,2021, a report was issued that concluded Ms. Terry was not safe to return to work and that
she be re-evaluated in three to six months. The CITY denies the remaining allegations therein.

8. Answering Paragraph 15 of the Complainants’ Complaint on file herein, the CITY
is without knowledge and information sufficient to form a belief as to the truth of the allegations
contained therein and therefore denies the same.

9. Answering Paragraph 17 of the Complainants’ Complaint on file herein, the CITY
admits that Dr. Short evaluated Ms. Terry on June 29, 2021, and on July 15, 2021, issued an
Amended Fitness for Duty Evaluation opining that Ms. Terry was not safe to return to duty. He

also indicated that she should continue to engage in a variety of treatments and be reevaluated in

Las Vegas City Attorney
495 S. Main Street, 6" Floor
Las Vegas, Nevada 89101 _2_

702-229-6629
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six months to determine if she has made sufficient progress to return to work. The CITY denies

the remaining allegations therein.

FIRST CAUSE OF ACTION

(Unilateral Alteration of Negotiated Agreement in
Violation of NRS 288.270(1)(a) and (e))

10.  Answering Paragraph 20 of the Complainants’ Complaint on file herein, the CITY
hereby incorporates the admissions, denials and allegations of paragraphs 1 through 19 as if fully

set forth herein.

FIRST AFFIRMATIVE DEFENSE

All or part of the allegations asserted in the Complaint are untimely.

SECOND AFFIRMATIVE DEFENSE

Complainants’ Complaint fails to state a claim upon which relief can be granted.

THIRD AFFIRMATIVE DEFENSE

Complainants’ Complaint and each cause of action therein is barred by the doctrine of

waiver.

FOURTH AFFIRMATIVE DEFENSE

Complainants’ Complaint and each cause of action therein is barred by the doctrine of

estoppel.
FIFTH AFFIRMATIVE DEFENSE

Complainant has failed to exhaust its administrative remedies.

SIXTH AFFIRMATIVE DEFENSE

The allegations in the Complaint present at best questions of interpretation of the CBA
and/or issues of procedural arbitrability that are to be decided by an Arbitrator and are outside
the jurisdiction of this Honorable Board. As a result, the matter should be dismissed or deferred
under the Limited Deferral Doctrine.

SEVENTH AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, all possible affirmative defenses may not have been alleged

herein insofar as sufficient facts were not available after reasonable inquiry upon the filing of

Las Vegas City Attorney
495 S. Main Street, 6" Floor
Las Vegas, Nevada 89101 _3_
702-229-6629
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Respondent’s Answer, therefore, this answering Respondent reserves the right to amend its
Answer to allege additional affirmative defenses if subsequent investigation so warrants.
WHEREFORE, answering Respondent City of Las Vegas prays for judgment, as follows:
1. That Complainant take nothing by way of its Complaint on file herein;
2. For reasonable attorney’s fees and costs incurred in defending this action; and

3. For such other and further relief as this Board may deem just and proper.

DATED this 30 day of August, 2021.

BRYAN K. SCOTT
City Attorney

By:

\ CcC—
MORGAN DA

Assistant City Attgrney

Nevada Bar No. 3707

495 South Main Street, Sixth Floor
Las Vegas, NV 89101

Attorneys for City of Las Vegas

CERTIFICATE OF SERVICE

I hereby certify that on August 30, 2021, I served a true and correct copy of the foregoing
Respondent’s Answer to Prohibited Labor Practices Complaint via electronic mail (or, if
necessary, by United States Mail at Las Vegas, Nevada, postage fully prepaid) upon the

following:

Jeffrey F. Allen, Esq.

857 N. Eastern Avenue

Las Vegas, NV 89101

Email: jeffreyfallen@aol.com
Attorneys for Complainants

Las Vegas City Employees’ Association
and Julie Terry

.

AN EMPLO@ OF THE CITY OF LAS VEGAS

Las Vegas City Attorney

495 S. Main Street, 6™ Floor
Las Vegas, Nevada 89101 _4_

702-229-6629
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FILED

SEP 1 7 201
JEFFREY F. ALLEN, ESQ.
Nevada Bar No. 9495 STATE OF NEVADA
857 N. Eastern Avenue E.M.R.B.

Las Vegas, NV 89101
Phone: (702) 595-1127
Email: jeffreyfallen@aol.com

Attorney for Complainants,

Las Vegas City Employees’ Association
and Julie Terry

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
* %k k k
LAS VEGAS CITY EMPLOYEES’ ) CASE NO.: 2021-008
ASSOCIATION and JULIE TERRY )
)
Complainants, )
)
VS. ) COMPLAINANTS’ PRE-HEARING
) STATEMENT
THE CITY OF LAS VEGAS, )
)
Respondent. )
)
)
)

Complainant, Las Vegas City Employees’ Association (“LVCEA”) and Julie Terry
(“Terry”) hereby submits the following Pre-Hearing Statement pursuant to Nevada Administrative
Code §288.250. The LVCEA reserves the right to supplement or to amend this Pre-Hearing
Statement as new or additional information becomes available

STATEMENT OF ISSUES

1. Whether the City can unilaterally create a new disciplinary procedure in which it is
able to suspend and/or terminate an employee based solely on a City agent’s opinion that the
employee is unfit for duty.

2. Whether the City’s refusal to pay Terry her regular wages and benefits based on
the opinion from a City agent that Terry was psychologically unfit for duty constituted a unilateral

change to mandatory subjects of bargaining and hence a prohibited labor practice in violation of
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NRS 288.270(1)(a),(e).
MEMORANDUM OF POINTS AND AUTHORITIES

L FACTS

Terry was hired by the City as a Communications Specialist (formerly known as a Public
Safety Technician) on July 1, 2007. She had worked continuously in that capacity for
approximately 14 years. As a non-sworn classified employee of the City, Terry is covered by a
Collective Bargaining Agreement (“CBA”) between the LVCEA and the City.

The CBA contains an exhaustive set of provisions pertaining to the disciplinary process
that applies to the City and LVCEA represented employees. In particular, in order for an LVCEA
represented employee such as Terry to be disciplined, the City is required to provide notice of an
investigation to the employee, must specify the nature of the charges stated against the employee,
must provide the employee with a pre-disciplinary hearing, must follow the principles of
progressive discipline and must have just cause to impose discipline. The CBA does not allow the
City to suspend an employee without pay or terminate their employment prior to the completion
of the disciplinary process and, again, even then only if the City has just cause to impose such
discipline.

Nothing in the CBA permits the City to require an employee to attend psychological
counseling as a condition of employment. Moreover, nothing in the CBA permits the City to
force an employee onto Leave Without Pay status outside of the bargained for disciplinary
process. Finally, nothing in the CBA gives the City or a third party hired by the City the right to
unilaterally determine that an employee is not psychologically fit for duty and on that basis place
the employee on Leave Without Pay or terminate their employment.

On or about February 19, 2021, while Terry was off-duty at her home, she had a
telephone conversation with a colleague, City Marshal Sam Hansen, during which she discussed
her emotional well-being. In response to Marshal Hansen’s query, she advised him that she had
contemplated suicide. She had not taken any steps towards actually committing the act, but she
was extremely distressed, in part due to her mother’s recent passing as well as the fact that she

was present at the Harvest Festival massacre in Las Vegas on October 1, 2017. Marshal Hansen
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was concerned that Terry might actually commit suicide and so he reported his conversation with
Terry to his supervisor, Sergeant John Burdette. Sgt. Burdette relayed the information to Terry’s
supervisor, Communication Specialist Supervisor Teresa Skipalis. Skipalis contacted the Boulder
City Police Department who responded to Terry’s residence that day. After speaking with Terry,
the police officers on scene “Legal 2000'd” Terry, meaning that they involuntarily had her
committed for observation at a mental health clinic. Terry was taken to Spring Mountain
Treatment Center where she remained for three days. On or about F ebruary 22, 2021, the
physicians released Terry, concluding that she was not a threat to herself (or anyone else). She
was referred to counseling at Desert Psychiatry which she started attending once per month.

On or about February 24, 2021, the City placed Terry on paid administrative leave and
insisted that she submit to a psychiatric fitness for duty evaluation. The City hired Mark Short,
Psy.D. (“Short”) to perform the psychological evaluation of Terry. Terry met with Short on
February 25, 2021 and February 26, 2021. After speaking with Terry and administering certain
psychological tests, Short determined that Terry was fit for duty and could return to work
immediately. City Human Resources Analyst Lori Petsco (“Petsco”) contacted Terry on or about
February 26, 2021 and advised her that she could return to work on her next scheduled work day.
Terry returned to her regular work shift on or about February 27, 2021 and completed her shift
without incident.

City management was dissatisfied with Short’s conclusion that Terry was fit for duty and
so Human Resources Analyst Rick Hunt (“Hunt”) contacted Short’s office in order to persuade
him to change his mind and reach the conclusion that the City wanted (je: that Terry was not
psychologically fit for duty). Specifically, Hunt sent Short’s office an email that provided one-
sided, uncorroborated, hearsay laced and inaccurate information about Terry. Hunt’s email stated
in part:

“Our employee has a long history of slapping her own face at work. Again,

I did not have this information when I initially messaged with you. Our employee

would do something incorrectly, and then slap her face. She also yells and screams

at work, and has melt downs and cries; thus alarming her co-workers who have

lost faith in her ability to work in a 911 center. She does indeed work in a 911

center, which is opposite of what she stated to Dr. Short according to the report.

There are also sirens and loud noises in her work environment. These are triggers
for her. From this, the department is asking if our employee can be reevaluated and

Page 3 of 8





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

a new Fitness for Duty derived in light of these updates.”

Hunt also provided Dr. Short’s office with a four page Memo from Petsco that further
poisoned the well against Terry. This Memo painted a completely one-sided, unobjective, false
picture of Terry. It contained multiple hearsay statements that unnamed staff supposedly “do not
feel safe” working around Terry, that Terry supposedly has intimidated and harassed certain
unnamed co-workers, that Terry’s supervisors supposedly lost confidence in her ability to perform
her job and that Terry supposedly couldn’t deal with the stress of her job. Petsco also relayed a
false hearsay statement from unnamed persons that Terry supposedly brandished a firearm during
a road rage incident. Petsco further relayed a false hearsay statement from unnamed co-workers
that Terry supposedly slaps herself in her face and make comments about killing herself at work.
Terry was never disciplined for any of this alleged misconduct and the City didn’t even formally
investigate the same.

Terry met with Short again for approximately one hour on March 16, 2021. On March
22,2021, Short reversed his earlier opinion rendered just a month prior and claimed that Terry
was not fit for duty. Based on the “collaborative data” conveyed to him by City management,
Short implied that Terry was a theat to others despite the fact that she had never been accused of
physically touching anyone in an aggressive or unwanted way in her lengthy career with the City.
Short opined that Terry needed to obtain psychological counseling and that she be reevaluated in
three to six months to assess whether “she made sufficient progress to safely return to work.”

As aresult of Short’s professed reversal of opinion on Terry’s mental health, the City
refused to allow Terry back to duty and instead essentially suspended her without pay. Terry was
forced to burn through her accrued annual leave and sick leave. When Terry exhausted her
accrued paid leave, the City forced Terry into Leave Without Pay status. The City concealed its
actions regarding Terry from the LVCEA. It provided the LVCEA with no notice whatsoever that
it had refused to allow her to work, suspended her without pay and secretly communicated with
Dr. Short’s office to persuade him to find Terry unfit for duty.

Terry had been obtaining counseling from mental health counselor Trina Robinson

(“Robinson”). Since March 2021, Terry has obtained counseling from Robinson nearly every
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week. Short contacted Robinson in July 2021 to obtain her opinion regarding Terry. Robinson
advised Short that Terry was fit for duty and that it was safe to return her to work in her full
capacity.

On July 15, 2021, Short issued a new report in which he continued to insist that Terry was
a potential threat to others and that she was not psychologically fit for duty. Short disregarded
Robinson’s opinion that Terry was fit for duty despite the fact that Robinson had spent far more
time with Terry than he did. Short purported to justify disregarding Robinson’s opinion based
primarily on the fact that Robinson wasn’t privy to “the extensive work reports of conflict with
coworkers, and episodes of poor judgement (such as reporting that she brandished a gun in road
rage, allowing unlicensed minors to drive official work cars, substance abuse, and posting a
picture of a sleeping co-worker on-line).” Of course, this information from City management was
completely unobjective, dominated by hearsay and largely false but Short apparently blindly
accepted this information as being truthful and accurate.

In short, the City bought Short’s opinion and he shamelessly gave the City exactly what it
paid for. Based on Short’s purchased opinion, the City continued to refuse to allow Terry to
return to work. Without just cause or any due process whatsoever, the City terminated Terry’s
employment effective July 26, 2021. Terry has been ready and able to resume the full work duties
of her position since February 24, 2021.

II. ARGUMENT

NRS 288.150(1) imposes the requirement on government employers such as the City to
negotiate with unions such as the LVCEA regarding the mandatory subjects of bargaining
specified in NRS 288.150(2). Such mandatory subjects of bargaining include wages, leave time,
discharge and disciplinary procedures and employee safety, amongst others. NRS 288.270 makes
it a prohibited labor practice for a government employer such as the City to make a unilateral
change to a mandatory subject of bargaining because it is a repudiation of its obligation to bargain
over such subjects. See, e.g., City of Reno v. Reno Police Protective Ass’n, 118 Nev. 889, 895
(2002)(holding “An unfair labor practice includes the prohibited practice of unilaterally changing a

subject of mandatory bargaining.”) See also, Reno Police Protective Association v. City of Reno,
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Case No. A1-045390, Item No. 175 (1985) citing Wasco County v. AFSCME, 46 Or.App. 859,
613 P.2d 1067 (1980);

The City has unilaterally created a new disciplinary process in which it suspends and/or
terminates employees based on an opinion from a physician it hires that such employees are
supposedly not fit for duty. This new process has no checks and balances whatsoever as is
revealed by the case with Terry. This new process provides no due process whatsoever for
employees. This new process apparently would allow the City to force employees to submit to as
many fitness for duty evaluations as the City needs to obtain the opinion that it seeks. This new
process apparently would allow the City to place its thumb on the scales by providing the fitness
for duty evaluator with one-sided information that supports the conclusion it would like the
evaluator to draw. Obviously, this new process was not negotiated with the LVCEA. Certainly
the LVCEA would never agree to such a one-sided, unobjective process. It essentially would
provide the City with carte blanche authority to discard any employee it deems undesirable.
Given that this new process pertains to the mandatory subjects of bargaining of wages, leave time,
disciplinary procedures and (theoretically) employee safety, the City had no right to implement it
prior to bargaining over the matter with the LVCEA. The City’s disgraceful conduct throughout
this matter, which has shattered Terry’s life (she is now struggling to pay her mortgage and put
food on her table), should not be countenanced by this Board.

LIST OF WITNESSES

Complainants reserve the right to call the following witnesses at the hearing of this matter,
exclusive of rebuttal witnesses:
L. Julie Terry, Complainant: Expected to testify as to the facts and circumstances
surrounding this matter including her work history, personal history, disciplinary record,
interactions with fellow employees and supervisors at work, performance evaluations, fitness for
duty evaluations with Dr. Short’s office, her contact with Human Resources employees such as
Hunt and Petsco, her personal and emotional issues, traumatic incidents she has dealt with and the
counseling she has received for her emotional well-being.

2. DeAndre Caruthers, President of the LVCEA: Expected to testify about the LVCEA’s
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history of collective bargaining with the City, the various CBA that have been negotiated, the
City’s limited communications with the LVCEA regarding Terry and regarding the City’s failure
to negotiate with the LVCEA regarding the new fitness for duty disciplinary process that it
unilaterally implemented.
3. Jason Lupiani, Vice-President of the LVCEA: Expected to testify about the LVCEA’s
history of collective bargaining with the City, the various CBA that have been negotiated, the
City’s limited communications with the LVCEA regarding Terry and regarding the City’s failure
to negotiate with the LVCEA regarding the new fitness for duty disciplinary process that it
unilaterally implemented.
4. Nikki Gomoluh: Former Vice-President of the LVCEA: Expected to testify about the
LVCEA’s history of collective bargaining with the City, the various CBA that have been
negotiated, the City’s limited communications with the LVCEA regarding Terry and regarding the
City’s failure to negotiate with the LVCEA regarding the new fitness for duty disciplinary process
that it unilaterally implemented.
5. Lori Petsco: HR Analyst for the City: Expected to testify about her communications with
City management, Dr. Short’s office and Terry regarding her fitness for duty evaluations and the
City’s decision to refuse to allow Terry to work, to suspend her without pay and to ultimately
separate her employment. She will further testify about the history of collective bargaining with
the City and the contents of the various CBA negotiated by the parties.
6. Rick Hunt: HR Analyst for the City: Expected to testify about his communications with
City management, Dr. Short’s office and Terry regarding her fitness for duty evaluations and the
City’s decision to refuse to allow Terry to work, to suspend her without pay and to ultimately
separate her employment. He will further testify about the history of collective bargaining with the
City and the contents of the various CBA negotiated by the parties.
7. Trina Robinson: Will testify about her counseling of Terry, her communications with Dr.
Short’s office and her opinion that Terry is and was fit for duty.

TIME NEEDED FOR PRESENTATION OF COMPLAINANT’S CASE

Counsel estimates that the presentation of the LVCEA’s case will require eight (8) hours,
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not including cross-examination and any time that may be required for questions from members of
the Board or deliberations of the Board.

RELATED PROCEEDINGS

Terry filed a grievance to contest her suspension and termination. Through the grievance,
Terry is arguing that the City lacked just cause to suspend and then terminate her employment.
Terry is further arguing that nothing in the CBA permitted the City to refuse to allow her to work
and discontinue all pay and benefits based on the opinion from Dr. Short that the City bought and
paid for. Finally, Terry is arguing that she was fit for duty at all times and that Dr. Short’s
opinion was biased and manufactured by the City. The City failed to properly respond to the
grievance and so the LVCEA requested that it be submitted to binding arbitration pursuant to the
grievance procedures specified in the CBA. The parties are currently attempting to schedule the
arbitration but the City has been delaying the process. It has been approximately one month since
the arbitrator has provided potential dates and the City’s representative as still failed to respond
with the City’s availability. Nevertheless, it is estimated that the arbitration will be conducted
sometime in January 2022 and a decision forthcoming hopefully by March 2022.

The instant proceeding before this Board should not be held in abeyance for the resolution
of Terry’s grievance. The issues herein and in the grievance are distinct. The grievance presents
a contractual issue whereas the action herein before this Board presents a larger issue of the City
unilaterally implementing a new one-sided disciplinary process that impacts employee wages and
leave time without first negotiating with the LVCEA. No matter what happens with the
grievance, the LVCEA and Terry will seek a remedy from this Board for the City’s prohibited
labor practice.

Dated: September 17, 2021

By: HJFA/
JEFFREY F. ALLEN, ESQ.
Nevada Bar No. 9495
Attorneys for Complainants,

Las Vegas City Employees’ Association
and Julie Terry
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‘ BRYAN K. SCOTT

FILED

City Attorney SEP 2 0201

| Nevada Bar No. 4381
By: MORGAN DAVIS STATE OF NEVADA
Assistant City Attorney EMRB.

Nevada Bar No. 3707

495 South Main Street, Sixth Floor

Las Vegas, NV §9101

(702) 229-6629

(702) 386-1749 (fax)

Email: mdavis@lasvegasnevada.gov
| Attorneys for City of Las Vegas

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

STATE OF NEVADA
LAS VEGAS CITY EMPLOYEES’
ASSOCIATION and JULIE TERRY,
Complainant,
- CASE NO. 2021-008
THE CITY OF LAS VEGAS,
Respondent.

1.

RESPONDENT CITY OF LAS VEGAS’ PRE-HEARING STATEMENT

Respondent City of Las Vegas (hereinafter referred to as “CITY”), by and through its
attorneys of record Bryan K. Scott, City Attorney, by Morgan Davis, Assistant City Attorney,

and hereby submits the following Pre-Hearing Statement pursuant to NAC 288.250.

A. Statement of Issues of Fact and Law:

Did the placement of Ms. Terry into Leave without Pay (LWOP) status violate the
terms of the Collective Bargaining Agreement in place between the CITY and the
Las Vegas Employees’ Association (LVCEA)?;

Was Ms. Terry suspended and/or terminated in violation of the CBA in place
between the CITY and the LVCEA?; |

Does this Honorable Board have jurisdiction to make the above determinations, or
are those questions of CBA interpretation, including but not limited to questions
of timeliness and past practice questions that must be deferred to an Arbitrator?

B. Legal Points and Authorities:

The CITY and the CEA are parties to a series of successor CBAs which include a
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grievance procedure for both non-disciplinary and disciplinary procedures. At all relevant times
Julie Terry was employed by the City Department of Public Safety in the classification of DPS
Communications Specialist, a classification contained in the CEA bargaining unit. The general
definition of that classification is one that receives and transmits general and emergency
communications for the corrections and law enforcement units; operates electronic and
communications equipment; and monitors the safety, security, movement and placement of
inmates in the detention center.

Ms. Terry has had a long history of attendance issues, as well as documented issues of
behaviors and/or traits inconsistent with the essential functions of her job or that are considered
detrimental to her health and safety, other employees or the public. The most recent event
occurred in February of 2021 wherein Ms. Terry appeared to suffer a mental health crisis that
eventually resulted in the Boulder City Police Department transporting Ms. Terry to a hospital,
and was then referred to a mental health facility for a 72-hour hold/emergency admission for
observation, evaluation and treatment. Shortly thereafter Ms. Terry was referred for a Fitness
Evaluation. Three separate evaluations were issued. These were not the first Fitness for Duty
Evaluations Ms. Terry was referred for. Likewise, Ms. Terry is not the only employee who has
been so referred. Rather the CITY contends there is a long-standing practice to do so.

On or about March 22, 2021, the evaluator opined that Ms. Terry was not safe to return to |
work, with recommendations that she engage in weekly outpatient therapy at a minimum, as well
as ongoing psychiatric outpatient care for medication management. Additionally, it was
recommended that she be reevaluated in three to six months to determine if she had made
sufficient progress to safely return to work. At that time, Ms. Terry was allowed to use her
accrued leave balances, and once her leave balances had been exhausted she was approved for
Leave Without Pay pending her reevaluation.

On June 29, 2021, Ms. Terry returned for reevaluation after three months. On July 15,
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2021 the evaluator continued to opine that she was not safe to return to work at that time, that she
continue to undergo weekly therapy at a minimum, continue ongoing psychiatric care and that
she be reevaluated in six months to determine if she had made sufficient progress to return to
work. As a result of that continuing opinion, the CITY, in concert with the CEA, attempted to
find alternative vacant positions for which Ms. Terry might be able to work dispute her
condition, and requested the evaluator review them. The evaluator opined Ms. Terry could not
perform those jobs either. At that point, the CITY alerted the Union it was intending to separate
Ms. Terry. A Notice of Separation was issued on July 27, 2021. On July 29, 2021, a grievance
was filed alleging that Ms. Terry was terminated without just cause and that that she had been
wrongly placed in LWOP status. Thereafter, Ms. Terry requested her grievance alleging
improper placement on Leave Without Pay and termination be submitted to Arbitration. The
matter has been submitted to Arbitration, the parties have selected an Arbitrator who accepted
the appointment and the parties are in the process of scheduling the arbitration hearing.

The instant complaint in this matter alleges the CITY committed a prohibitive practice. The
crux of the complaint is set forth in paragraph 7, In 17-19; paragraph 8 and paragraph 18 of the
complaint, which allege in part:

7. ...The CBA does not allow the City to suspend an employee without pay
or terminate their employment prior to the completion of the disciplinary process
and again, even then only if the City has just cause to impose such discipline.

8. Nothing in the CBA permits the City to require an employee to attend
psychological counseling as a condition of employment. Moreover, nothing in
the CBA permits the City to force an employee onto Leave Without Pay status
outside of the bargained for disciplinary process. Finally, nothing in the CBA
gives the City or a third party hired by the City the right to unilaterally determine

that an employee is not psychologically fit for duty and on that basis place the
employee on Leave Without Pay or terminate their employment.

18. In short, the City bought Short’s opinion and he shamelessly gave the City
exactly what it paid for. Based on Short’s purchased opinion, the City continued
to refuse to allow Terry to return to work. Without just cause or any due
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process whatsoever, the City terminated Terry’s employment effective July 26,
2021.

(Emphasis added)

The singular cause of action sounding in an allegation of Unilateral Change is set forth in
paragraph 21 of the complaint, the crux of which is found in lines 21-26 and in essence repeated
the allegations cited above, stating in part “Based on the opinion that the City purchased and
manufactured from Short, the City refused to allow Terry to work, suspended her without pay
and then terminated her employment. This was done without just cause and without observing
any of the bargained for disciplinary procedures specified in the CBA.”

It is clear the primary issue of law to be decided in this case is whether this Board has
jurisdiction to interpret the CBA grievance provisions, or whether those matters are the exclusive
domain of an arbitrator. Additionally, assuming this Honorable Board has Jurisdiction, the
factual questions that are presented include whether the CITY actually suspended Ms. Terry and
whether the CITY terminated Ms. Terry. Additional legal questions that are presented include
whether the CITY violated the CBA by referring Ms. Terry for a Fitness for Duty Evaluation;
and whether the CITY violated the CBA in allowing Ms. Terry to be on Leave Without Pay after
she had exhausted her leave accruals.

The central issues in the complaint on file all relate to allegations that the CBA did not
authorize the actions taken by the CITY, and that ultimately these actions were in violation of the

CBA’s express provisions on just cause and due process. They all present questions of Contract

. Interpretation. The CITY is of the position that the actions taken were not in violation of the

CBA, but in fact were consistent with express language in the CBA and/or policies and
procedures incorporated into the CBA and additionally will be evidenced a binding past practice
of the parties. In City of Reno v Reno Fire Department Administrative Association 111 Nev.

1004, 899 P.2d 1115 (1995) the Nevada Supreme Court set forth the definition and burden of





proof when a past practice becomes an enforceable right under a collective bargaining
agreement. Additional CBA questions are raised and are at issue including those of timeliness.
They will all be addressed in the contract grievance that is ripe for arbitration. Whether the CBA
was violated is solely a question for an arbitrator. Interpretation of the express terms of the CBA
is a matter to be decided by an arbitrator. NRS 288.375(2) makes clear that dismissal is
appropriate “. . . if the parties have not exhausted their contractual remedies, including all rights
to arbitration. Procedural questions of arbitrability, like timeliness questions under a grievance
procedure are to be decided by an Arbitrator.”
Exhaustion of the contractual remedies have not occurred, which should bar, or at a
minimum require deferral of this matter. In International Association of Firefighters, Local
#2905, and Casey Micone v. Reno-Tahoe Airport Authority, Case No. 2020-013, Item 867 (2020)
this Honorable Board reasserted its consistent rulings, stating:
This Board has repeatedly emphasized that the preferred method for resolving
disputes is through the bargained-for processes, and the Board applies NAC
288.375 liberally to effectuate that purpose. (Citations omitted). Moreover, the
Board generally may defer to arbitration proceedings in consideration with
its exclusive jurisdiction and, in such cases, it is the practice of the Board to
stay matters during the arbitration process. (Citations omitted).

(Emphasis added)
It is anticipated that the Complainants will attempt to relay on City of Reno v. Reno

Police Protective Association, 118 Nev. 889 (2002) for the generic proposition that a unilateral

change of a mandatory subject can be a prohibited labor practice. That case was a Judicial

. Review of a decision of this board. It is clear in that case, this Honorable Board deferred the

matter to arbitration. In that case, this Board stated:

The Board has adopted a ‘limited deferral doctrine’ with regard to disputes arising
under labor agreements. (Citation omitted) Under said limited deferral doctrine in
order for the Board to consider a complaint involving an alleged contract violation
the Complaint must establish, at least prima facie, that the alleged contract
violation constituted a prohibited practice under NRS 288. While the Association
has presented a prima facie case as required it is the Board’s policy to
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encourage parties, whenever possible, to exhaust their remedies under the
contractual dispute resolution systems contained in their collective
bargaining agreement before seeking relief from the EMRB. Thus, where
parties have not exhausted their contractual grievance arbitration remedies,
the Board will not exercise its discretion to hear a complaint unless there is a
clear showing of special circumstances or extreme prejudice. No such
showing exists in the instant complaint.

This Board will not take jurisdiction in a matter which is clearly a contract
grievance ripe for arbitration.

Reno Police Protective Association v Reno Police Department, City of Reno, Case No.
A1-045626, Item 415 (1997) (Emphasis added).

C. Statement of Other Pending Proceedings:

As indicated above, a grievance arbitration is pending in this matter. The CITY is of the
opinion that the issues in this case all represent issues of contract interpretation. The proper
resolution of those issues, by an arbitrator will clearly have an impact on these proceedings. The
CITY is of the opinion that this matter should be stayed pending the outcome of that matter.

D. List of Witnesses and Brief Summary of Expected Testimony:

Lori Petsco, Human Resources Analyst 1I. Ms. Petsco was involved in the proceedings at
issue in the complaint, including but not limited to the scheduling of Fitness for Duty
Evaluations, and may testify as to those matters.

Richard Hunt, Human Resources Administrator, City of Las Vegas. Mr. Hunt was involved
in the processing of the grievances mentioned in the Complaint, including but not limited to the
scheduling of Fitness for Duty Evaluations, and may testify as to steps taken and the status of
those matters.

The CITY may likewise offer the testimony of additional City of Las Vegas employees
concerning the long-standing use of Fitness for Duty Evaluations, CITY policies, procedures and
practices that authorize them; including but not limited to the CBA and the dealings of the

parties.
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The CITY may likewise retain and offer expert testimony on Fitness for Duty Evaluations in
general.

The CITY reserves the right to cross-examine all witnesses called by the Complainants and
to supplement its witness list after receipt of the LVCEA’s witness list as well as add rebuttal
witnesses.

E. Estimate of Time:

The CITY estimates it will require 6-8 hours to present testimony supporting its position.
This does not include cross-examination of Complainants’ witnesses or rebuttal witnesses, nor
the amount of time required for presentation of the case in chief by the Complainants in this

matter.

DATED this 20th day of September, 2021.

BRYAN K. SCOTT
City Attorney

By:

MORGAN DAVIS
Assistant City Attorney
Nevada Bar No. 3707

CERTIFICATE OF SERVICE

I hereby certify that on September 20, 2021, I served a true and correct copy of the
foregoing Respondent City of Las Vegas’ Pre-Hearing Statement via electronic mail (or, if
necessary, by United States Mail at Las Vegas, Nevada, postage fully prepaid) upon the

following:

Jeffrey F. Allen, Esq.

857 N. Eastern Avenue

Las Vegas, NV 89101

Email: jeffreyfallen@aol.com
Attorneys for Complainants

Las Vegas City Employees’ Association
and Julie Terry
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AN EMPLOYEK OF THE CITY OF LAS VEGAS
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