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OCTOBER 7. 2021 AGENDA MATERIALS
Only Items that have corresponding materials will have a link

Call to Order & Roll Call

Public Comment

The Board welcomes public comment. Public comment must be limited to matters
relevant to or within the authority of the Government Employee-Management
Relations Board. No subject may be acted upon unless that subject is on the agenda
and is scheduled for possible action. If you wish to be heard, please introduce
yourself at the appropriate time and the Presiding Officer will recognize you. The
amount of discussion on any single subject, as well as the amount of time any single
speaker is allowed, may be limited. The Board will not restrict public comment based
upon viewpoint. However, the Board may refuse to consider public comment prior to
the commencement and/or conclusion of a contested case or a quasi-judicial
proceeding that may affect the due process rights of an individual. See NRS
233B.126.

Case 2020-022

International Union of Operating Engineers Local 501, AFL-CIO v. Esmeralda
County; Esmeralda County Board of Commissioners; DOE Individuals |
through X, inclusive; and ROE Entities | through X, inclusive

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Board
Member Cottino to fill the vacancy on this panel for this case. Deliberation and
decision on the hearing previously held.

Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

Adjournment
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ESMERALDA DISTRICT ATTORNEY

Robert E. Glennen 111, Esq. FILED
Nevada State Bar No. 002143

233 Crook St.. P.O. Box 339 September 30, 2021
Goldfield, NV 89013 State of Nevada
(775) 4856352 E.M.R.B.
Attorney for Defendant 331 p.m,
ESMERALDA COUNTY

The yndersigned hereby affinms this document does not

contaim a social security number pursuant to NRS 2398 030

XXX GOVERNMENT EMPLOYEE
MANAGEMENT RELATIONS BOARD

International Union of.
Operating Engineers Local 501,
AFL-CIO,

Case No.: 2020-022

Complaintant/Counterdefendant,
VS.

ESMERALDA COUNTY NV.
BOARD OF COMMISSIONERS,

Respondent/Counterclaimant.

e e e e e e M S e N e

POSTHEARING BRIEF

Respondent/Counterclaimants ESMERALDA COUNTY., NEVADA, by and through
their attorney of record, Robert E. Glennen I11, files the following Posthearing Brief pursuant to
Nevada Administrative Codes in the above entitled action.

I. FACTS REVEALED AT HEARING
A. Refusal to Bargain.

After the Fifth Judicial District Court granted this Board’s Motion to Dismiss Petition for
Judicial Review in 2018-014, Union representative Kevin Million sent two emails to Esmeralda
County District Attorney’s Office requesting dates for negotiating an initial bargaining unit
agreement. (Trial Transcript TT 15)

Holly Isenhour, Legal Assistant to Esmeralda County District Attorney’s Office replied to
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both emails advising that there had been no Notice of Entry of Order filed by the District Court
and served upon the District Attorney’s Office. That upon receipt of the Notice of Entry of Order
the County would be taking further action. Specifically, the County would be appealing to the
Supreme Court and requesting a stay. (TT 29)

Both Mr. Million and Ms. Isenhour testified that neither of Mr. Million’s emails had a
Notice of Entry of Order attached. (TT 25, 28)

In fact, Mr. Million clearly testified when examined by Mr. Cottino that he hoped that at
no time did he give anyone the impression that he had forwarded a copy of the “notice” to
Esmeralda County. (TT 25)

Ms. Isenhour, based on her knowledge and belief, responded truthfully to those emails.
that the DA’s office had not been served with a Notice of Entry of Order. A fact supported by
Esmeralda County’s Exhibit “A™ which is a certified copy of the filed Notice of Entry of Order
that does not include a certificate of mailing.

The Union offered their Exhibit *5'. a Notice of Entry of Order, to which Ms. Isenhour
testified that she had not seen until the pre-hearing conference, which was after the filing of the
complaint; and, was entirely inconsistent with the County’s Exhibit *A” the certified copy of the
filed Notice of Entry of Order. Specifically, in Exhibit *5' Mr. Bordelove®s signature is dated
June 29" and in the County’s Exhibit *A” Mr. Bordelove’s signature is dated April 2™, Also, the
April 2" document (Exhibit *A’) has no certificate of mailing while the June 29" document
(Exhibit *5') does, but is unfiled with the Court. (TT 30)

Additionally, the certificate of mailing for the Union’s Exhibit *5' is dated April 2™
almost sixty days before Mr. Bordelove si gned that very document on June 29",

During the hearing Mr. Crane presented Ms. Isenhour with a sereen shot of an email to
which she was able to confirm that this particular email was sent to the DA’s office, with the

Order Granting Motion to Dismiss Petition for Judicial Review attached. (I'T32)

Ms. Isenhour did not testify that a Notice of Entry of Order was attached in the email. As

such, her testimony to the EMRB and her email reply to Mr. Million were credible.

In point of fact, the Deputy AG sent a Notice of Entry of Order to Robert Glennen's

2
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personal email on or about April 15, 2020. The DA's staff never received this email nor the
Notice of Entry, This Notice of Entry of order was a pdf version of Exhibit A. However, it was
not served on Esmeralda by mail or personally. as required by Nevada Civil Rules, nor was a
certificate of service ever filed on that document.

Ms. Isenhour explained that she believed that she should not set negotiation dates until a
Notice of Entry of Order was filed and served, as the County’s intent was to appeal to the
Supreme Court and request a stay. (TT 29,33)

Ms. Isenhour testified that after recei pt in October 2020 of a filed Notice of Entry of
Order Denying the County’s Motion to Reconsider, Set Aside and Stay, as well as the subsequent
denial of a Motion to Stay at the Supreme Court, the County immediately contacted Mr. Million
to set up bargaining dates. (TT 31)

B. Decertification

Mr. Million testified that the Union no longer has a committee member in employment
with the County and he is unable to confirm whether or not anyone is in the bargaining unit. (TT
23)

Sarah Sethre, Esmeralda County Road Department Administrative Assistant testified that
there are currently 6 employees, all full time. that are part of the bargaining unit. (TT 35)

Mike Anderson, Esmeralda County Public Works Director, testified that there are 5 full-
time employees and 1 part-time em ployee that are also part of the bargaining unit; and that only
one current employee in the Public Works Department and possibly one current employee in the
Road Department have a union cards. (TT 39)

Il. THE NOTICE OF ENTRY OF ORDER WAS NOT PROPERLY SERVED

On April 15, 2020, the District Attorney received the Notice of Entry of the Order
Denying Stay via email to his personal account. However, the County never agreed to electronic
service, the Notice of Entry was never served personally or by mail, and there was no proof of
service of the document filed with the Court. Both of those violate Nevada Rule of Procedure 5.

NRCP 5 states, in pertinent part:

(a) Service: When Required.
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(1) In General. Unless these rules provide otherwise. each of the following papers
must be served on every party:

(A) an order stating that service is required;

(B) a pleading filed after the original complaint, unless the court orders
otherwise under Rule 5(c) because there are numerous defendants:

(C) any paper relating to discovery required to be served on a party, unless

the court orders otherwise;
(D) a written motion, except one that may be heard ex parte; and

(E) a written notice, appearance, demand, offer of judgment, or any similar
paper.

(b) Service: How Made.

(1) Serving an Attorney. If a party is represented by an attorney, service under
this rule must be made on the attorney unless the court orders service on the party.

(2) Service in General. A paper is served under this rule by:
(A) handing it to the person;
(B) leaving it:

(i) at the person's office with a clerk or other person in charge or, if
no one is in charge, in a conspicuous place in the office: or

(i) if the person has no office or the office is closed. at the person's
dwelling or usual place of abode with someone of suitable age and discretion who resides
there;

(C) mailing it to the person's last-known address—in which event service
is complete upon mailing;

(D) leaving it with the court clerk if the person has no known address:

(E) submitting it to the court's electronic filing system, if established under
the NEFCR, for electronic service under NEFCR 9 or sending it by other electronic
means that the person consented to in writing—in which events service is complete upon
submission or sending, but is not effective if the serving party learns that it did not reach
the person to be served: or

(IF) delivering it by any other means that the person consented to in
writing—in which event service is complete when the person making service delivers it
to the agency designated to make delivery.

(4) Proof of Service. Proof of service may be made by certificate,
acknowledgment, or other proof satisfactory to the court. Proof of service should accompany the
filing or be filed in a reasonable time thereafter, Failure to make proof of service does not affect
the validity of service.

A properly served Notice of Entry of Order is the trigger for the time limit to appeal. and
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to seek a stay at the Supreme Court level. NRAP 4(a)(1). The County in good faith was legally
Justified in waiting for a properly served Notice of Entry of Order, since a stay could not be
obtained until the appeal was timely filed.
HI. WITHDRAWAL OF RECOGNITION
NRS 288.160 sets forth the law on withdrawing recognition of a bargaining unit. It states
in pertinent part;

3. A local government employer may withdraw recognition from an employee
organization which:

(a) Fails to present a copy of each change in its constitution or bylaws, if
any, or to give notice of any change in the roster of its officers, if any, and
representatives;

(b) Disavows its pledge not to strike against the local government
employer under any circumstances:

(¢) Ceases to be supported by a majority of the local government
cmployees in the bargaining unit for which it is recognized; or

(d) Fails to negotiate in good faith with the local government employer, if
it first receives the written permission of the Board.

4. If the Board in good faith doubts whether any employee organization is

supported by a majority of the local government employees in a particular

bargaining unit, it may conduct an election by secret ballot upon the question.

Subject to judicial review, the decision of the Board is binding upon the local

government employer and all employee organizations involved,

5. The parties may agree in writing, without appealing to the Board. to hold a

representative election to determine whether an employee organization represents

the majority of the local government employees in a bargaining unit. Participation

by the Board and its staff in an agreed election is subject to the approval of the

Board.

From September 5, 2017 to September 11, 2017, representation cards were submitted
from 10 of the employees in the bargaining unit, consisting of the employees of Esmeralda
County, Nevada engaged as equipment operators, utilities operators. landfill operators, fuel truck
operators, grease truck operators, mechanics. welders, road maintenance workers or
administrative assistants in the road department.

On November 30, 2017, IUOE Local 501 requested that Esmeralda County enter into

negotiations. In that letter, the Union alleges that there are 11 members of the bargaining unit

which they represent. On December 19. 201 7, at its meeting, Esmeralda County recognized the

5
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IUOE Local 501 and opened negotiations with that union,

Currently, there are 12 employees in the bargaining unit as defined. Due to attrition,
seasonal work, and job changes, as of August, 2021, Esmeralda County had 2 current members
of the International Union of Operating Engineers in the bargaining unit. This number represents
less than 50+% of the bargaining unit. (TT ).

NAC 288.145 sets forth the procedure to withdraw recognition of a bargaining unit:

1. In addition to the reasons set forth in subsection 3 of NRS 288.160. a local

government employer may withdraw recognition of an employee organization if

the employee organization:

(a) Voluntarily withdraws in writing as the bargaining representative; or

(b) Fails to notify the employer pursuant to NRS 288.180 that it desires to
negotiate.

2. Except as otherwise provided in NAC 288.146, a local government employer

must request a hearing before the Board and receive the written permission of the

Board before withdrawing recognition of an employee organization for any reason

other than voluntary withdrawal.

On March 25, 2021, a letter was sent to [UOE Local 501 advising that Esmeralda County
believes in good faith that IUOE Local 501 is no longer supported by a majority of the local
government employees in the bargaining unit. Esmeralda County requested that IUOE Local 501
voluntarily withdraw as representative pursuant to NAC 288.145(1)(a); or in the alternative,
stipulate to a representative election pursuant to NRS 288.160(5). The only response from [UOE
Local 501 was the filing of the instant complaint with the EMRB.

As of August, 2021, the Union had only 2 of 14 members supporting it. Thus, this Board

should withdraw TUOE as representative. At very least. this Board should order a representative

election be held as requested by the County. Stationary Engineers. Local 39 vs. Airport

Authority of Washoe County, EMRB Case No. A1-045349 (7/12/82). There, this Board found

evidence inconclusive as to prohibited practices, but addressed the issue of withdrawal of
recognition. Board found "good faith doubt" as to what employees actually wanted and ordered
an election be held. Here, as in Case No. A1-045875, United We Stand Classified Employees
— AFT vs. Washoe County School District and Washoe Education Support Professionals

(7/13/07), Upon review of the briefs submitted, the Board ordered an election be conducted to
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determine if the WESP has ceased to be supported by a majority of the employees in the
bargaining unit. The only two choices on the ballot will be WESP and “no employee
organization.”
IV. THE TWELVE MONTH COOLING OFF PERIOD SHOULD NOT APPLY

The EMRB Statutes, Nevada Revised Statutes Chapter 288, specifically have no
requirement to bargain for 12 months afier recognition. The Federal Labor Relations Act. Title
29, Sect 159(c)(3) states: "No election shall be directed in any bargaining unit or any subdivision
within which in the preceding twelve-month period, a valid election shall have been held." Here,
there was no election.

This issue involves statutory interpretation, which is a question of law. Las Vegas Sands

Corp. v. Eighth Judicial Dist. Court, 130 Nev. 643, 650, 331 P.3d 903, 909 (2014). Where a

statute is clear on its face, the court must give eflect to the plain language without resorting to

rules of statutory construction. Jones v. Nev. State Bd. of Med. Exam'rs, 131 Nev., Adv. Op. 4,

342 P.3d 50, 52 (2015). Here, as in Dezzani v. Kern & Associates. Ltd., 134 Nev.Adv.9 at pg. 4.

the Legislature has specifically left out a provision included in another place, so the plain intent
of the legislature is to exclude the 12 month cooling off period. See also Coast Hotels &

Casinos. Inc. v. Nev. State Labor Comm'n., 117 Nev. 835, 841, 34 P.3d 546, 550 (2001).

(“Generally, when the [L]egislature has employed a term or phrase in one place and excluded it

in another, it should not be implied where excluded. Unlike Weiner v. Beatty, 121 Nev. 243, 248

(2005), the State specifically rejected the federal provision so it should not be applied here.
Thus, the fact the legislature did NOT include the 12 month mandatory recognition

period, this tribunal should conclude it was meant to be so, and not arbitrarily apply the Federal

equivalent,

I
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V. CONCLUSION

For the foregoing reasons, this Board should dismiss the Plaintiff's Petition. and uphold

Counterclaimant's counterclaim for decertification,

. om0 .
SUBMITTED this 3¢ -)i(.day of September, 2021.

1/////Cu//f’/#/

ROBERT E. GLENNEN 1T~
Nev. Bar No. 002143
233 Crook St., P.O. Box 339
Goldfield, NV 89013
Attorney for Esmeralda County
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Justin M. Crane (Nev. State Bar No. 14695)

jcrane(@myerslawgroup.com FILED
THE MYERS LAW GROUP, APC

9327 Fairway View Place, Suite 100 October 1, 2021
Rancho Cucamonga, CA 91730 State of Nevada
Office: 909-919-2027 E.M.R.B.
Fax: 888-372-2102 12:07 p.m.

Attorneys for Complainant/Cross-Respondent
BEFORE THE KOCAYX. GOVERNMENT EMPLOYEE
MANAGEMENT RELATIONS BOARD

INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501, CASE NO.: 2020-022
AFL-CIO

Complainant,

VS.

ESMERALDA COUNTY; ESMERALDA
COUNTY BOARD OF COMMISSIONERS;
DOE INDIVIDUALS I through X; and ROE
INDIVIDUALS I through X, inclusive.

Respondent.

COMPLAINANT’S POST-HEARING BRIEF

COMPLAINANT’S POST-HEARING BRIEF
o1-
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L. INTRODUCTION

At the close of the hearing on August 10, 2021, the Board requested that the parties
provide written briefs in lieu of oral closing arguments on October 1, 2021.

For the reasons discussed herein, Complainant asks that the Board find in its favor and
rule that Respondent violated the Act by refusing to bargain in good faith. Complainant also asks
the Board to find that there was no evidence presented to support Respondent’s position that the
Union has lost majority support and that Respondent did not meet its burden regarding its Cross-
Complaint. In the alternative, Complainant requests that the Cross-Complaint matter be stayed
pending the outcome of the County’s appeal of the ruling in EMRB Case No. 2018-014 (Nev.
Sup. Ct. Case No. 82247). This brief is filed on behalf of the Union.

IL. STATEMENT OF THE ISSUES

1. Did Respondent exclude Complainant from bargaining sessions?

2. Did Respondent fail to negotiate in good faith regarding mandatory subjects of
bargaining, in violation of NRS 288.270?

3. Did Respondent refuse to bargain in good faith with the exclusive representative
in violation of NRS 288.150?

4. May Esmeralda County withdraw recognition of the Union pursuant to NRS
288.160(3)?

The Board has also asked that the parties to discuss whether in person voting or mail
voting is appropriate considering the ongoing Covid-19 pandemic, if an election is ordered.

III. STATEMENT OF FACTS
A. TESTIMONY OF KEVIN MILLION

Kevin Million has been a business representative for Complainant since March 2009. (Tr.
13.) The bargaining unit in Esmeralda County was turned over from IUOE Local 12 in 2017. (Tr.
14.) After the previous case before the EMRB, the county was required to negotiate a contract
with the union. (Tr. 14.) After the decision by the EMRB, the county requested judicial review
and a stay was put in place on the matter. (Tr. 15.) However, that matter was dismissed by the

District Court and the stay was lifted on or around March 16, 2020. (Tr. 32-33.)

COMPLAINANT’S POST-HEARING BRIEF
0.
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On April 2, 2020, Mr. Million requested dates for negotiations upon learning that the
request for judicial review had been dismissed and the stay was lifted. (Tr. 15-16; Exhibit 1.!) In
response, the County stated that it could not provide bargaining dates because there had been no
Notice of Entry of Order. (Tr. 17; Exhibit 2.) Mr. Million made similar requests for bargaining
on both May 7, 2020 and August 17, 2020. (Tr. 17-18; Exhibit 3 and 4.) In response, the county
again stated that it had not received a notice of entry of order regarding the dismissal of its
request for judicial review and lifting of the stay. (Tr. 18-19; Exhibit 5.)

Mr. Million testified about the size of the bargaining unit at the current time and
explained that he had requested a list of employees but was only given one that was incomplete
and inaccurate. (Tr. 23-24.)

B. TESTIMONY OF HOLLY ISENHOUR

Holly Isenhour has been the legal assistant to the District Attorney of Esmeralda County
since October 2017. (Tr. 28.)

Ms. Isenhour testified that when she received the request for bargaining from Mr.
Million, she responded by saying that they had not received the Notice of Entry of Order and that
they did not want to bargain because they would be appealing the decision to the Supreme Court
and requesting a stay. (Tr. 29.)

Ms. Isenhour testified that the attachment to the email from Mr. Million at Exhibit 1 was
not included and that she had never seen the Notice of Entry of Order until she was given the
documents during the pre-hearing conference. (Tr. 29-30.) When shown the original email at
Exhibit 1, Ms. Isenhour stated that as of March 16, 2020, the County was aware that the Request
for Judicial Notice had been dismissed and that the stay was lifted. (Tr. 32-33.)

Ms. Isenhour stated that the county did not believe it needed to negotiate with Mr.

! Mr. Million was asked questions regarding Exhibit 1 in that it shows it was forwarded to legal counsel of

the union. Mr. Million did not recall specifically whether the attachment was provided in his email to the county.
However, later in the hearing, legal counsel for the union showed the original email, which included the attachment.
(Tr. 31-32))

COMPLAINANT’S POST-HEARING BRIEF
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Million and the Union because it was their intent to appeal to the Supreme Court. (Tr. 33.) Ms.
Isenhour reiterated that even though the county had not been served with the notice of entry of
order, the county was aware that there was no stay in place as of March 16, 2020. (Tr. 33.)
C. TESTIMONY OF SARAH SETHRE

Ms. Sethre is the administrative assistant for the road department and testified that there
are six individuals that work in the road department. (Tr. 35.)
D. TESTIMONY OF MICHAEL ANDERSON

Michael Anderson is the Director of Public Works and has been employed by the county
since 1996. (Tr. 38.) Mr. Anderson testified that there are six full-time and one part-time
employees in his public works department. (Tr. 38-39.) Mr. Anderson testified that of the current
employees, only one signed union card previously. (Tr. 39.) However, Mr. Anderson admitted
that nobody has told him that they do not support the union. (Tr. 41.)

IV. ARGUMENT

A. AUTHORITY OF EMRB

In 1935 Congress passed the Wagner Act, formally known as the National Labor
Relations Act ("NLRA"). Section 7 of the NLRA gave employees "the right to self-organization,
to form, join, or assist labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection." In 1935 such rights only applied to private sector
employees because the employees of the states and local governments were excluded from
coverage under the NLRA.

However in 1937, two (2) years after passage of the NLRA, the Nevada Legislature
extended to all employees in the State of Nevada the same rights guaranteed to private sector
employees under Section 7. NRS 614.090 establishes the public policy of the State of Nevada

relating to labor and states:

Negotiations of terms and conditions of labor should result from voluntary
agreement between employer and employees. Governmental authority has
permitted and encouraged employers to organize in the corporate and other forms
of capital control. In dealing with such employers, the individual organized
worker is helpless to exercise actual liberty of contract and to protect his or her

COMPLAINANT’S POST-HEARING BRIEF
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freedom of labor, and thereby to obtain acceptable terms and conditions of
employment. Therefore, it is necessary that the individual worker have full
freedom of association, self-organization, and designation of representatives of
the worker's own choosing to negotiate the terms and conditions of his or her
employment, and that the worker shall be free from the interference, restraint or
coercion of employers of labor, or their agents, in the designation of such
representatives or in self-organization or in other concerted activities for the
purpose of collective bargaining or other mutual aid or protection. (Emphasis
added).

While all employees, including local government employees, have had the right to
engage in concerted activity since 1937, there was no corresponding obligation for local
government employers to collectively bargain. This obligation was imposed in 1969 with the
passage of the Employee Management Relations Act, Chapter 288.

This Board has long recognized the rights of local government employees to engage in
concerted activity for mutual aid and protection. Teamsters Local 533 v. Humboldt General
Hospital, Case Nos. Al-045459 and Al-045460, Item No. 246 (June 11, 1990). Weingarten rights
are premised upon the right to engage in such concerted activity. See NLRB v. J Weingarten,
Inc., 420 U.S. 251, 95 S. Ct. 959 (1975). In North Las Vegas Police Officers Association and
Gianni Cavaricci v. City of North Las Vegas, Case No. Al-045964, Item No. 717A (March 3,
2011) this Board expressly rejected the argument made by the City of North Las Vegas that
employees do not have the right to engage in concerted activity for mutual aid or protection
because there is no analogous language to Section 7 of the NLRA contained within Chapter 288.

B. REFUSAL TO BARGAIN IN GOOD FAITH

NRS 288.270 makes it “a prohibited practice for a local government employer or its

designated representative willfully to:

“(e) Refuse to bargain collectively in good faith with the exclusive representative
as required in NRS 288.150. Bargaining collectively includes the entire
bargaining process, including mediation and fact-finding, provided for in this
chapter.

NRS 288.150(1) provides:

“Except as otherwise provided in subsection 4 and NRS 354.6241, every local
government employer shall negotiate in good faith through one or more
representatives of its own choosing concerning the mandatory subjects of
bargaining set forth in subsection 2 with the designated representatives of the
recognized employee organization, if any, for each appropriate bargaining unit
among its employees...” (Emphasis added.)

COMPLAINANT’S POST-HEARING BRIEF
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NRS 288.150(2) limits the scope of mandatory bargaining to a list of 24 enumerated
topics, which includes topics related to wages, benefits, and working conditions generally.

“A party’s conduct at the bargaining table must evidence a sincere desire to come to an
agreement. The determination of whether there has been such sincerity is made by drawing
inferences from conduct of the parties as a whole.” City of Reno v. Int'l Ass'n of Firefighters,
Local 731, Item No. 253-A (1991), quoting NLRB v. Ins. Agent's Int'l Union, 361 U.S. 488
(1970).

The Act imposes a reciprocal duty on employers and bargaining agents to negotiate in
good faith concerning the mandatory subjects of bargaining listed in NRS 288.150. Ed. Support
Employees Ass'n v. Clark County Sch. Dist., Case No. Al-046113, Item No. 809, 4 (2015). Salary
or wage rates or other forms of direct monetary compensation are mandatory subjects of
bargaining. NRS 288.150(2)(a). The duty to bargain in good faith does not require that the
parties actually reach an agreement, but does require that the parties approach negotiations with a
sincere effort to do so. /d. “In order to show ‘bad faith’, a complainant must present ‘substantial

299

evidence of fraud, deceitful action or dishonest conduct.”” Boland v. Nevada Serv. Employees
Union, Item No. 802, at 5 (2015), quoting Amalgamated Ass'n of St., Elec. Ry. and Motor Coach
Emp. of America v. Lockridge, 403 U.S. 274, 301 (1971).

Moreover, the failure to designate an agent, or bargaining team with negotiation authority
is a significant indicator of bad faith bargaining, which would point to a finding of bad faith in
this case. Ed. Support Employees Ass'n v. CCSD, Case No. Al-046113, Item No. 809 (2015),
quoting Fitzgerald Mills Corp., 133 NLRB 877 (1961).

The evidence of the County’s bad faith is abundant. The County was aware that, as of
March 16, 2020, the stay that had been in place pursuant to its Request for Judicial Notice was
lifted. At that moment, the County’s obligations to bargain in good faith commenced.

As such, the Union requested to bargain over the contract on April 2, 2020, May 7, 2020,
and August 17, 2020. Each time, the County simply refused and stated that it had not been served
with a Notice of Entry of Order. At hearing, the County stated that it was waiting for the Notice

of Entry of Order because it intended to appeal and request a stay. But that intent to appeal does

COMPLAINANT’S POST-HEARING BRIEF
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not extinguish the County’s obligation to bargain in good faith.

The County was fully aware that there was no stay in place starting on March 16, 2020
and admitted as much during the hearing. Despite that, it refused to bargain with the Union upon
its requests over a four month period.

The Board’s job is to determine whether the County’s “conduct at the bargaining table ...
evidence[s] a sincere desire to come to an agreement.” City of Reno, supra, Iltem No. 253-A.
However, the County refused to come to the bargaining table. The evidence clearly indicates that

the County has engaged in bad-faith bargaining as defined by NRS 288.270 and the caselaw

arising therefrom.

C. THE COUNTY HAS NOT MET ITS BURDEN TO SHOW THAT THE UNION
HAS LOST MAJORITY SUPPORT

“A local government employer may withdraw recognition from an employee organization
which ... (c¢) Ceases to be supported by a majority of the local government employees in the
bargaining unit for which it is recognized ... if it first receives the written permission of the
Board.” NRS 288.160(3). The Board then may order a representative election if it “in good faith
doubts whether any employee organization is supported by a majority of the local government
employees in a particular bargaining unit...” NRS 288.160(4).

Neither NRS Ch. 288 nor the Board’s regulations provide “the procedures to be followed
by an employer to verify loss of majority support.” Certainly a good faith belief should be the
minimum needed standard.

The County has presented no evidence that the Union has lost majority support. All it
states is that there has been turnover in the positions in the bargaining unit. Even Mr. Anderson
who supervises Public Works stated that nobody told him that they do not support the Union.
Further, there is no evidence that the County attempted to demand that the Union voluntarily
withdraw upon a good faith belief that it no longer had majority support. The County simply had
a “knee jerk” reaction to the instant Complaint and included it in its response.

The County has presented no evidence that it has a good faith belief that the Union no

longer enjoys majority support.

COMPLAINANT’S POST-HEARING BRIEF
_7-






[\

O 0 9 O »n B~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Moreover, the County may only withdraw recognition upon voluntary withdrawal by the
Union or after “it first receives the written permission of the Board.” NRS 288.160(3). Instead,
the County simply refused to negotiation from March 16, 2020 to the time the Complaint was
filed.

Finally, the Board previously ruled in Case No. 2018-014 that the County failed to
bargain in good faith, which has since been appealed. The County continued its bad faith tactics
when it refused to bargain with the Union after the stay was lifted on March 16, 2020. If the
Union has lost support, it is due to the County’s own bad faith actions, which cannot be rewarded
by granting it an election.

Simply put, the County has completely failed to meet its burden to show that the Union

has lost majority support.

D. EVEN IF THE COUNTY MET ITS BURDEN, THE CROSS-COMPLAINT
SHOULD BE SATYED PENDING THE COUNTY’S APPEAL

As stated during the hearing, Respondent filed a Request for Judicial Review regarding
its previous attempt to decertify the Union in Case No. 2018-014. The RJR was dismissed and
the dismissal is currently on appeal. It is the Union’s position that the request for a stay is moot
since Respondent failed to meet its burden to show that the Union has lost majority support.

However, if the Board finds that it did meet its burden, then the Union will suffer
irreparable harm. For instance, the Supreme Court may uphold the Dismissal, thereby affirming
the EMRB’s ruling that the Union retained majority support, but at the same time, rule in the
instant case that the Union does not retain majority support. In other words, the Supreme Court
ruling would amount to a final and binding decision on the merits and a pending decision finding
the opposite. We would be left with two completely opposite rulings and the County will be
rewarded for its efforts in thwarting the Union’s efforts to bargain on behalf of the agreed upon
bargaining unit. Such an instance would violate the doctrine of res judicata.

NAC § 288.375, states, in pertinent part, “The Board may dismiss a matter for the

following reasons: 1. If the Board determines that no probable cause exists for the complaint...
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5. If an applicant, petitioner or complainant files a spurious or frivolous complaint or a complaint
which presents only issues that have been previously decided by the Board.”

NAC § 288.375(5) agrees with the “well-settled rule of law that res judicata may apply to
administrative proceedings. U.S. v. Utah Construction and Mining Co., 384 U.S. 394, 422
(1966). See also University of Tennessee v. Elliott, 478 U.S. 788, 797 (1986) ("We have
previously recognized that it is a sound policy to apply principles of issue preclusion to the fact
finding of administrative bodies acting in a judicial capacity."). Britton v. N. Las Vegas, 106
Nev. 690, 692, 799 P.2d 568, 569 (1990).

To determine whether the doctrine of res judicata prohibits the challenged complaint, the
Board must “consider whether all the elements of res judicata were met.” Id. The required

elements, are as follows:

“(1) whether the issue decided in the prior adjudication was identical to the issue
presented in the action in question;

“(2) whether there was a final judgment on the merits; and

“(3) whether the party against whom the judgment is asserted was a party, or in
privity with a party to the prior adjudication.

Id. at 569-70, citing Horvath v. Gladstone, 97 Nev. 595, 596, 637 P.2d 531, 533 (1981).
As such, any decision in which the Union is determined to have lost majority support,
should be stayed to determine if res judicata applies. If the Supreme Court rules in favor of the

County, then res judicata would not apply and vice versa.

E. ELECTIONS CAN ONLY BE HANDLED REMOTELY UNDER CERTAIN
CONDITIONS

Although Complainant believes the evidence does not support an election, we respond to
the Board’s request to discuss NLRB guidance on elections during Covid-19. In November of
2020, the NLRB provided a list of considerations to use to determine whether an in person or
mail ballot election should be used due to the ongoing Covid-19 pandemic. Aspirus Keweenaw,
18-RC-263185, 370 NLRB No. 45 (2020).

The decision outlines six situations related to the COVID-19 pandemic that, when one or

more is present, will normally suggest the propriety of conducting an election by mail, rather
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than manual ballot. Those circumstances are:
1. The office conducting the election is operating under “mandatory telework™ status.
2. Either the 14-day trend in the number of new confirmed cases of COVID-19 in the
county where the facility is located is increasing, or the 14-day testing positivity rate
in the county where the facility is located is 5 percent or higher.

3. The proposed manual election site cannot be established in a way that avoids

violating mandatory state or local health orders relating to maximum gathering size.

4. The employer fails or refuses to commit to abide by safety protocols for manual

elections, including, but not limited to, sanitizing, social distancing, etc.

5. There is a current COVID-19 outbreak at the facility or the employer refuses to

disclose and certify its current status.

6. Other similarly compelling circumstances.

As such, the propriety of a manual or mail ballot election is determined by weighing the
above factors.

V. CONCLUSION

For the foregoing reasons herein, Complainant asks that the Board find in its favor and
rule that Respondent violated the Act by refusing to bargain in good faith. Complainant also asks
the Board to find that Respondent has failed to meet its burden regarding its Cross-Complaint. In
the alternative, the Union requests that the decision on the Cross-Complaint be stayed pending
the decision in Supreme Court Case No. 82247.

Complainant therefore requests an Order that Respondents cease and desist from all
prohibited and unfair labor practices and that Respondent immediately bargain in good faith.
Complainant also requests attorney’s fees and costs pursuant to NAC 288.373(2)(b).

Dated: October 1, 2021 Respectfully Submitted

YL~

Juséin M. Crane
Attorney for Complainant/Cross-Respondent
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I HEREBY CERTIFY that on the date shown below, a true and correct copy of the
foregoing COMPLAINANT’S POST-HEARING BRIEF was served by emailing a pdf copy,
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ESMERALDA DISTRICT ATTORNEY
Robert E. Glennen 111, Esq.

233 Crook St., P.O. Box 339

Goldfield, NV 89013
renegadeda@hotmail.com

escodaoffice@gmail.com

Dated: October 1, 2021

By: %V‘ &

Ju%in M. Crane
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