
 

CLICK “OPEN IN ACROBAT” LINK 
 

SEPTEMBER 9, 2021 AGENDA MATERIALS 
(Only Items that have corresponding materials will have a link) 

 
 
1. Call to Order & Roll Call         
 
2. Public Comment          
 
3. Approval of the Minutes       

For possible action on the minutes of the meeting held August 10, 2021. 
 

4. Report of the Deputy Attorney General    
A report by the Nevada Attorney General’s Office as to the status of cases on 
judicial review or at the Nevada Supreme Court, and other matters related thereto. 
 

5.       Case 2020-020        
AFSCME, Local 4041 & Shari Kassebaum v. State of Nevada, ex rel its 
Department of Corrections  
Deliberation and decision on the Joint Status Report. 

 
 

Panel C 
 

The following 1 item is for consideration by Panel C: 
 

6.       Case 2019-002        
Water Employees Association of Nevada v. Las Vegas Valley Water District  
Deliberation and decision on the Stipulation to Dismiss Without Prejudice. 
 
 

Panel D 
 

The following 4 items are for consideration by Panel D: 
 
7.       Case 2018-017        

Las Vegas Metropolitan Police Department v. Las Vegas Police Protective 
Association 
Deliberation and decision on the Joint Status Report. Pursuant to NAC 
288.271(2)(c), the Commissioner had randomly selected Vice-Chair Masters to fill 
the vacancy on this panel for this case. 

 
8.       Case 2018-018        

Anthony Francone & Storey County Deputy Sheriffs Association v. Gerald 
Antinoro & Storey County 
Deliberation and decision on the Stipulation to Dismiss. Pursuant to NAC 



288.271(2)(c), the Commissioner had randomly selected Vice-Chair Masters to fill 
the vacancy on this panel for this case. 

 
9.       Case 2019-012        

Laquisha McCray v. Clark County 
Deliberation and decision on the Status Report and Joint Status Report. 

 
10.       Case 2020-034        

AFSCME, Local 4041 v. State of Nevada, Department of Corrections, Warm 
Springs Correctional Center 
Deliberation and decision on the hearing previously held. 

 
 

Panel A 
 

The following 1 item is for consideration by Panel A: 
 
11.       Case 2020-030        

AFSCME, Local 4041 v. State of Nevada, Nevada System of Higher Education, 
University of Nevada Las Vegas, University of Nevada Las Vegas Athletic 
Department, Thomas and Mack Center 
Deliberation and decision on the hearing previously held. 

 
 

The Board Sitting En Banc 
 
The following 3 items are for consideration by the full Board: 
 
12.       Case 2020-012        

Operating Engineers Local Union No. 3 v. Incline Village General 
Improvement District 
Deliberation and decision on Complainant’s Status Report and Respondent’s 
Status Report and Request for Stay to be Lifted and Matter Dismissed. Note: The 
latter document is being treated as a motion to dismiss. 
 

13.      Additional Period of Public Comment     
Please refer to agenda item 2 for any rules pertaining to public comment. 
 

14.      Adjournment        
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Fernando R. Colón
Associate General Counsel 
American Federation of State, County 
and Municipal Employees, AFL-CIO (AFSCME)
1625 L Street, N.W.
Washington, DC 20036
202-775-5900
FColon@afscme.org


Representative for Complainant 


State of Nevada


Government Employee-Management


Relations Board


AFSCME, LOCAL 4041,                    


COMPLAINANT,                       
                                             


VS.


STATE OF NEVADA, DEPARTMENT OF 
CORRECTIONS, WARM SPRINGS 
CORRECTIONAL CENTER,


RESPONDENTS. 


POST-HEARING BRIEF 


Complainant, AFSCME Local 4041 ( AFSCME ), by and through its undersigned counsel, 


submits its post-hearing brief in the above referenced matter. 


I. STATEMENT OF THE CASE 


Respondents unilaterally reduced shift lengths at the 


from 12 hours to 8 hours


without first bargaining with the certified exclusive representative of Unit I: Category III Peace Officers,


the American Federation of State, County and Municipal Employees, Local 4041 (


the Employee- codified under the


CASE NO.:  2020-034


POST-HEARING 
BRIEF  
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-Management Relations 


Board (the precedent, a unilateral change to the terms and conditions of 


employment that are mandatory subjects of bargaining is a per se prohibited and unfair labor practice 


under NRS 288.270(1)(a) and (e). Jackson v. Clark County, EMRB Case No. 2018-007, Item No. 837 at 3 


(Feb. 28, 2019) (Jackson). Like NRS 288.270(1)(e), NRS 288.620(1)(b) prohibits the Executive 


andatory subjects of bargaining listed under NRS 288.150(2). Under NRS 


It is undisputed that Respondents 


unilaterally changed mandatory subjects of bargaining in reducing employee shift lengths for the 2021 


Shift Bid.


The relevant issues that are before the EMRB in this matter are: (1) Whether Respondents 


violated NRS 288.620(1)(b) and 288.270(1)(a) and committed prohibited practices by unilaterally 


changing mandatory subjects of bargaining employee shift lengths . . . without first bargaining with 


Complainant? 2; (2) Did Complainant waive any right it may 


have had to bargain about the alleged unilateral changes by merely protesting them without signaling a 


willingness to bargain? 4; and (3) 


deprive the Board of Examiners of the opportunity to review and approve the fiscal impact of 


Id.


The evidence clearly demonstrates that Respondents acted unilaterally during the collective 


bargaining relationship concerning mandatory subjects of bargaining, Complainant did not waive its 


statutory right to bargain over the changes, and that the requested remedy is reasonable and appropriate.


Accordingly, Complainant respectfully requests that the EMRB find that Respondents acted unilaterally 


and committed prohibited practices under NRS 288.620(1)(b) and NRS 288.270(1)(a) by changing terms 
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and conditions of employment that are mandatory subjects of bargaining without first bargaining with 


Complainant.


II. PROCEDURAL HISTORY 


On December 21, 2020, Complainant filed the Complaint in this matter. On February 5, 2021, 


Respondents filed their Answer. On July 8, 2021, the EMRB held an evidentiary hearing in this matter.


III. STATEMENT OF THE FACTS


A. History of NDOC Procedures for Unit I


duty to bargain in good faith over


mandatory subjects of bargaining specifically the duty to bargain over the Nevada Department of 


Correction NDOC decision to unilaterally eliminate 12-hour shifts for Unit I


employees at two prisons. See PS at 2. Prior to Complainant being certified as the exclusive 


representative of Unit I, NDOC unilaterally changed the shift bidding process at the High Desert State 


where Complainant was actively organizing to help employees form their union with 


AFSCME. See AFSCME, Local 4041 v. State of Nevada, Department of Corrections, EMRB Case. No. 


2020-002, Item No. 862-B (April 15, 2021) (NDOC).


In NDOC, AFSCME the acting NDOC Director a letter opposing the 


elimination of the 12-hour shift policy at HDSP . Id. Then-


warden of HDSP and now Deputy D


Director via an email to AFSCME Labor Representative and


witness in this matter, , indicating a desire to bargain over the changes to 


mandatory subjects of bargaining at 2. However, as AFSCME was not yet designated as 


the exclusive representative of Unit I, it could not agree to bargain on behalf of bargaining unit 


employees. Transcript ( Tr. ) at 28:20-25 29:1-6. Ranft responded to Deputy Director Williams


and stated that your email request there will be no meetings or attempts at negotiations until 


the [collective bargaining] process has been properly established. Once established, we will seek to 


negotiate a complete collective agreement on all mandatory subjects of bargaining. at 1.
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Thus, Ranft requested that NDOC maintain the status quo and reconduct the shift bid at HDSP to include 


12-hour shifts. Id. However, NDOC refused status quo and eliminated 


the 12-


Th led AFSCME to file an EMRB complaint against 


NDOC alleging a violation of based 


City of Las Vegas, Case No. Al-045478, Item No. 270 (1991). See NDOC, EMRB Case. No. 2020-002,


Item No. 862-B. Unlike this case, at issue in NDOC was whether the Department was required to 


maintain the status quo of mandatory subjects of bargaining 


exclusive representation petition at which point NDOC 


would be required to bargain with AFSCME over its decision to reduce employee shift lengths from 12 


hours to 8 hours. Id. This Board held in NDOC oes not arise until an 


exclusive representative is designated and that, thus, the Department was not required to maintain the 


status quo at HDSP prior to AFSCME being designated as the exclusive representative. Id. at 3-4. After


AFSCME was certified as the exclusive representative of Unit I, NDOC continued to act unilaterally to 


reduce employee shift lengths from 12 hours to 8 hours at WSCC.


B.


Complainant has been the certified exclusive representative of Unit I: Category III Peace Officers 


at NDOC since January 22, 2020. See In July of 2020, 


at several prisons within NDOC, including WSCC, contacted their union and reported that Respondents 


were planning on without bargaining 


with Complainant. Compl. Ex. 2 at 1; Tr. at 23:7-20. At WSCC, the proposed changes to the shift bidding 


procedures included changing the method by which employees bid for shifts


bid, to reduce the lengths of many shifts from 12 hours to 8 hours, and to give the warden of WSCC the 


warden exempt[]
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participate in the shift-bidding process. Tr. at 23:7-20, 48:1-5; Compl. Ex. 2 at 1. NDOC never sent any 


notices or communications of the proposed changes at WSCC to Complainant. Tr. at 23:18-24.


was the ultimate decision maker for the 


unilateral changes to the shift bidding process at WSCC. Compl. Ex. 4 at 2 (


the WSCC staffing pattern to a[n] 8 hour approved task based staffing. This was approved by the Deputy 


Director and ultimately the Director of the NDOC. ; Tr. at 164:8-20. Specifically, [t]he change from 12 


hour shifts to 8 hour shifts was made at the request of the NDOC Compl. Ex. 4 at 2. Once the 


changes to the 2021 shift bid were approved by Director Daniels, management at WSCC did not have the 


discretion to change . 163:15-18; See Compl. Ex. 4 at 2, 5, 6.


On July 16, 


Director Daniels employee which are 


refusal to bargain -bidding 


procedures. Id. Within 24 hours of receiving , Director Daniels sent a copy to


Human Resources Officer and witness in this matter seeking guidance on 


the issue. Tr. at 177:11-16. Leathers was aware that Complainant was the exclusive representative of the 


Tr. at 


173:21-25 174:1-24. As Complainant had done before in the HDSP matter, the email made clear to 


NDOC that signed 


Senate Bill 135 of the 80th Session of the Nevada Legislature . Compl. Ex. 2 at 1.


Lake also emphasized that making these unilateral changes and refusing to bargain with Complainant 


constituted . Id. Lake also invited Director Daniels to 


had any questions. Id.


At the hearing, Leathers testified that


collective bargaining rights and 


:15-24. Specifically, Leathers stated that 


about what was being stated and then what [NDOC] as agency had the ability to do -22.
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Leathers then . . . Frank Richardson , Administrator of the Division of 


Human Resources Management Tr. at 191:23-24. Richardson


Leathers was that 


determine the operations for -3. Unlike the HDSP matter, neither Director 


Daniels, Deputy Director Williams, nor Leathers or anyone else at NDOC or WSCC responded to Lake


email or otherwise attempted to communicate with Complainant over the unilateral changes to 


. Tr. at 23:18-24, 30:3-6.


C. Shift Bidding Procedures at WPCC under 


opposition to the unilateral changes and desire to bargain, Respondents 


proceeded to implement the proposed changes to the shift bidding procedures conducted under 


without bargaining in 


good faith with Complainant over the affected mandatory subjects of bargaining.1 AR 301 was in effect 


state employees with collective bargaining 


rights and does not mention any rights guaranteed or legal obligations imposed under the EMRA. 


Ex. B; Tr. at 164:1-7.


Then-Administrative Lieutenant, then-acting Associate Warden of WSCC, and witness in this 


matter, Lieutenant David Frobes ro was at WSCC


during the relevant time period, including sending notices to employees concerning the 2021 shift bid 


under AR 301. Tr. at 119:10-22. In line with his administrative tasks under AR 301, Frobes sent all 


WSCC staff eight notices from August 2020 to January 2021 concerning the 2021 shift bid. See


1 and the fact that employee shift lengths at WSCC have varied
between 8, 10, and 12 hours in past shift bids, at the hearing Respondents witness inexplicably testified that AR 301 
does not reference the length of officer shifts. Tr. at 56:20-22. However
correctional officer Ranft testified that


and that there has never the shift bidding process includes the 
length of shifts that officers will bid on Tr. at 47:11-25. 
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Ex. F-M. AR 301 provides 


going to be the staffing pattern for the 


Tr. at 130:10-20. Under AR 301, Frobes was required to 


, Tr. at 163:23-25, and send employees communications about the 


and shift bid procedures. Tr. at 132:14-15, 133:15-25.


Although Frobes was administering the requirements under AR 301 under the direction of 


Director Daniels and Deputy Director Williams, Frobes did not have discretion to make changes to the 


staffing pattern approved by Director Daniels and Deputy Director Williams. Tr. at 163:15-18. Frobes


, Tr. at


163:19-22 of NDOC or Warm Springs . . . over 


Tr. at 166:7-10. In fact, Frobes admitted at the hearing that he did not 


8-13.


Frobes testified that he . . . AFSCME Local 4041[] to . . . try to bargain 


over the[] changes -25 168:1. Further, although Frobes testified 


at length that Complainant did not respond to the email notices he sent to employees concerning the 2021 


shift bid, Tr. at 132:20-22, 135:23-25, 139:13-15, 141:14-16, Frobes admitted that he did not send any of 


these notices to Complainant or otherwise try to communicate with the exclusive representative of the 


employees concerning the changes. Tr. at 113:1-25 114:1-7 (Questioning of Board Member Cottino),


159:25 160:1-4, 169:6-25 170:1-14 (Questioning by Board Member Smith). Significantly, the notices 


also did not include any mention of bargaining- under the 


EMRA.


On December 1, 2020, Respondents conducted the 2021 shift bid


staffing pattern and reducing employee shifts to 8 hours On the same day, 


Correctional Officer and witness in this matter, Matthew Gregory ), filed an individual 


grievance under the procedures of AR 301 challenging the unilateral changes to the 2021 shift bidding 


process. Compl. Ex. 4. At that time, the parties had not yet negotiated a grievance procedure under a 
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The grievance was answered and denied by NDOC and


Gregory appealed the decision to the Employee Management Committee on December 29, 


2020. Id.; Compl. Ex 5. Although the ECM 


over the matter e issues before the EMRB in this matter. Id.; Compl. 


Ex. 4. 


On December 27, 2020, Frobes sent an email to all WSCC staff indicating that NDOC planned to 


reconduct the 2021 shift bid on January 5-6, 2021. See Frobes email stated, in relevant 


any of you had 


some apprehension about the 2021 schedule that was to be implemented for next year. In the future we 


will still head toward the task based staffing, however for the 2021 year we will be returning to a 


Id. at 2. Although the new shift bid did not implement


or , it eliminated 


-hour or 10-hour shifts and required all employees to bid for 8-hour shifts. Id.


IV. ARGUMENT


Respondents willfully refused to sit down and have discussions with Complainant over changes 


to the shift bidding procedures at WSCC prior to implementation and unilaterally implemented the 


changes to mandatory subjects of bargaining ework, discussed below, this is a 


per se violation of the duty to bargain in good faith under NRS 288.620(1)(b) and, derivatively, a per se


violation of employee rights under NRS 288.270(1)(a). Accordingly, this Board must find that 


Respondents committed prohibited practices under the EMRA by unilaterally implementing changes to 


mandatory subjects of bargaining under NRS 288.150(2)(g) and (h).


A. Respondents Committed Prohibited Practices by Unilaterally Changing Mandatory
Subjects of Bargaining During the Collective Bargaining Relationship 


NRS 288.620(1)(b) deems it a prohibited practice and prohibits the Executive Department or its 


mandatory subjects of bargaining listed under NRS 288.150(2). AFSCME, Local 4041 v. State of Nevada, 
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, EMRB Case. No. 2020-001, Item No. 861-B at 3, n.2 (April 15, 2021) 


(DHHS). An employer breaches its obligation to bargain in good faith when it makes unilateral changes to 


one or more of the mandatory subjects of bargaining without first bargaining for the change with the 


recognized bargaining agent. City of Reno v. Reno Police Protective Association, 118 Nev. 889, 59 P.3d 


1212 (2002 (City of Reno). Under the EMRA, the duty to bargain arises when the EMRB designates an 


exclusive representative. DHHS, EMRB Case No. 2020-001, Item No. 861-B at 5.


Unilateral changes by an employer during a collective bargaining relationship affecting matters 


that are mandatory subjects of bargaining are regarded as per se refusals to bargain. IBEW, Local 1245 v. 


City of Fernley, 2005 WL 6964441, at *6 (citing 


Las Vegas, Item No. 248, EMRB Case No. A1-045461, at 7-8 (1990)) (emphasis added). A unilateral 


change also violates NRS 288.270(1)(a). , EMRB Case 


No. A1-046116, Item No. 803 at 6 (May 15, 2015) (


ditions when it is subject to the statutory 


DHHS, EMRB Case No. 2020-001,


Item No. 861-B at 8 (citing NLRB v. Allied Prod. Corp., Richard Bros. Div., 548 F.2d 644, 652 (6th Cir. 


1977); NLRB v. Katz, 369 U.S. 736 (1962); NLRB v. McCann Steel Co., 448 F.2d 277 (6th Cir. 1971)). 


The EMRB has established a framework to analyze unilateral change prohibited practice claims. 


See Jackson, EMRB Case No. 2018-007, Item No. 837 at 3 (citing Boykin v. City of N. Las Vegas Police 


, EMRB Case No. A1-


employer commits a prohibited labor practice when it changes the terms and conditions of employment 


without first NDOC, EMRB Case. No. 


2020-002, Item No. 862-B at 3.


must show by a preponderance of the evidence that the actual terms or conditions of employment have 


been changed by the employer such that after the occurrence which is the subject of the complaint, terms 


of the employment differ from what was bargained for or otherwise established. Jackson, EMRB Case 
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No. 2018-007, Item No. 837 at 3 (citing , EMRB Case No. A1-046116, Item No. 803 at 6; Serv. 


, Local 1107 v. Clark County, Item No. 713A, Case No. A1-045965 (2010); 


, Item No. 822, Case No. 2016-010 (2017); Brown v. Las 


, Item No. 818, Case No. 2015-013 (2016)). 


A complainant can meet this burden by showing the following four elements: (1) the employer 


change; (3) the change in policy 


concerns a matter within the scope of representation; and (4) the change is not merely an isolated breach 


of contract, but amounts to a change in policy (i.e. the change has a generalized effect or continuing 


impact on the Id. (citing ,


EMRB Case No. A1-046116, Item No. 803 at 7; 


Relations Bd., 59 Cal. Rptr. 2d 488, 496 (1996)). The intent or motivation of the employer is not an 


element of this framework.


Respondents unilaterally changed employees shift lengths from 12-hours to 8-hours for the 2021 


Shift Bid, affecting mandatory subjects of bargaining under NRS 288.150(2)(g) and (h). At the time of the 


unilateral changes to employee shift lengths, Complainant was the designated exclusive representative of 


Unit I, Compl. Ex. 1, and Respondents had a duty to bargain in good faith with Complainant under the 


EMRA. See DHHS, EMRB Case No. 2020-001, Item No. 861-B at 5. It is undisputed that Respondents 


reduced Unit I of work from 12-hour shifts to 8-hour shifts without bargaining with 


Complainant. Tr. at 81:16-25 82:1-21. This 


change in policy concerns a matter within the scope of representation because pay and hours of work are 


mandatory subjects of bargaining under NRS 288.150(2)(g) and (h


a generalized effect and continuing impact on Unit I hours of work and days off because it 


eliminated the 12-hour shift policy.


Complainant has met its burden to show that Respondents 
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conditions of employment without first bargaining in good faith with Complainant as required by the 


EMRA. Accordingly, this Board must find that Respondents committed prohibited practices under NRS 


288.620(1)(b) and NRS 288.270(1)(a) and award the requested remedies. 


B. Complainant Did Not Waive its Statutory Right to Bargain Under the EMRA Over 
the Changes to Mandatory Subjects of Bargaining 


Respondents claim that Complainant waived any right it may have had to bargain about the 


alleged unilateral changes by merely protesting them without signaling a willingness to bargain


PS at 4. Specifically, Respondents claim that an


unqualified Complainant did not indicate any desire to bargain over 


Id. at 3. In the alternative, Respondents claim that 


bargain with changes to the shift bidding 


process. Id. at 4. The evidence and the law clearly demonstrate are 


disingenuous and lack merit. 


In this case, the statutory duty to bargain in good faith arose when Complainant was designated as 


the exclusive representative of Unit I on January 22, 2020, hanges to the 


shift bidding procedures. Compl. Ex. 1; see DHHS, EMRB Case No. 2020-001, Item No. 861-B at 5.


Relying on NLRB caselaw, Respondents claim that Complainant 


waived its statutory right to bargain over the changes. Under NLRB caselaw, an


mandatory subjects of bargaining is generally considered a per se violation of the duty unless the union 


has waived its right to bargain. KGTV, 355 NLRB. 1283 (2010); Allied-Signal Inc., 307 NLRB 752 


(1992).


Complainant did not waive its statutory right to bargain over the changes to mandatory subjects 


of bargaining under the EMRA. This Board has held that a party may waive a statutory or contractual 


right, but such waiver must be clear and unmistakable. Washoe County Teachers Ass n v. Washoe County 


Sch. Dist, Case No. A1-045678, Item No. 470C at 4 (January 16, 2001) (citing Ormsby County Educ. 
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, Case No. A10945527, Item No. 311). This Board has also relied on 


NLRB caselaw concerning waiver.2 See Mineral County Public Safety Dispatchers Association, 


Complainant Board of County Commissioners of Mineral County and Mineral County, Nevada, 


Respondent, 1991 WL 11746851, at *5. The NLRB generally has been reluctant to give broad effect to a 


waiver by inaction. Id. (citing Peerless Publications, Inc., 231 NLRB 244, 85 LRRM 1611 (1977) 


(Peerless Publications)). The NLRB has held that the law is settled that a waiver of a statutory right must 


be clear and unmistakable and will not readily be implied. Peerless Publications, 231 NLRB at 258 


(citing Armstrong Cork Company v. NLRB, 211 F.2d 843, 848 (C.A. 5, 1954); The Timken Roller Bearing 


Co. v. NLRB, 325 F.2d 746, 751 (C.A. 6, 1963)) (emphasis added).


show that 


Officer Jake 


Grunwald, Individually and the Las Vegas Police Protective Association, Complainants Las Vegas 


Metropolitan Police Department, Respondent, 2017 WL 8784914, at *4 (citing American Distrib. Co. v. 


NLRB ed to 


Id.


follow no specific form or be made in any specific words so long as there is a clear communication of 


meaning, and the employer understands that a dem


Inc., 296 F.2d 91, 93 (3d Cir. 1961) ( ); see also, e.g., Dupont Dow Elastomers, 


L.L.C. v. NLRB


NLRB v. Wayne Convalescent Ctr., Inc., 465 F.2d 1039, 1043 n. 7 (6th Cir. 1972))).


2 The Nevada Supreme Court has repeatedly recognized that it is proper to look to the National Labor Relations 


Local 1908, 118 Nev. 449, 49 P.3d 651 (2002).
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When determining whether a union has made an effective request to bargain, the factfinder 


Ohio Edison Co. v. NLRB, 847 F.3d 806, 810 (6th Cir. 2017) 


(quoting , 296 F.2d at 93). One federal appeals court allowed an employer to 


implement a unilateral change where the employer notified the union of its intent to make the change, 


gave the union the opportunity to bargain and the union refused to bargain over the matter. NLRB v. 


Pinkston-Hollar Constr. Servs., 954 F.2d 306 (5th Cir. 1992).


Under the circumstances of this case, Respondents have not met their heavy burden to show that 


Complainant clearly and unmistakably waived its statutory duty to bargain under the EMRA. It is 


important to note that Respondents never sent any notice to Complainant concerning their proposed 


changes to the shift bidding process at WSCC or attempted to discuss the changes with Complainant at 


any time. Tr. at 159:25 160:1-4, 169:6-25 170:1-14 (Questioning by Board Member Smith), 113:1-25


114:1-7 (Questioning of Board Member Cottino). Complainant only became aware of proposed unilateral 


changes through its members. Tr. at 23:7-17; Compl. Ex. 2. Despite not receiving any notice from 


Respondents about the changes, as soon as Complainant became aware of the changes it sent an email to 


Director Daniels, 


-bidding procedures. Compl. Ex. 2 at 1. As Complainant had done 


Bill 135 of the 80th Session of the Nevada 


Id. Lake also emphasized that making these unilateral changes to 


Id.


had a clear communication of meaning. was


clearly an opposition to the unilateral changes and a request to bargain over those changes consistent with 


. Compl. Ex 2 at 1. The July 16 email also emphasized that making 
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Id. Respondents took the position that they were not required to bargain with Complainant over the 


changes to employee shift lengths and simply ignored Complainant s request to bargain.


evidence that they understood that a demand to bargain over the changes to employee shifts and the shift 


bidding procedures was being made. See enter, 296 F.2d at 93. After receiving the July 


16 email, Respondents clearly understood that Complainant was requesting to bargain with NDOC over 


the changes to the shift bidding procedures involving mandatory subjects of bargaining. At the hearing, 


Leath


Tr. at 191:15- I had concerns about what was being stated and then 


-22. Leathers then contacted Richardson and 


DHRM - was not 


required to bargain with Complainant because the parties were


agreement and that [NDOC] -3.


clearly shows that Respondents understood that a demand 


to bargain over the changes to mandatory subjects of bargaining was being made and NDOC simply 


chose to ignore the request and proceed with the unilateral changes because Respondents took the 


position in July of 2020 that they were not required to bargain with Complainant. The record 


demonstrates that any further attempts from Complainant to oppose the changes and request to bargain 


would have been futile.


The issue here is not that Complainant failed to request to bargain with Respondents over the 


changes to the shift bidding procedures, but that Respondents took the position in July of 2020 that they 


were not required to bargain with Complainant absent a collective bargaining agreement between the 


parties as indicated by Leathers testimony


grievance in December 2020. See Compl. Ex. 4 at 6. In responding to in 


the grievance that he was required to bid for a [his] job 
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without mandatory bargaining that is required by NRS 288.150 Id. at 2 (emphasis added), Deputy 


[a]s to your claim that the change to an 8-hour shift at WSCC was in 


violation of NRS 288.150, the Department must be able to address legitimate operational concerns even 


during collective bargaining and nothing in NRS Chapter 288 prevents such necessary acti Id. at 6. 


Deputy Director 


Complainant and that Respondents understood 


n assertion of its collective bargaining rights and a demand to bargain.


Tr. at 192:1-3. Williams further stated that 


should not be hamstrung in its ability to exercise managerial prerogatives during the time period before 


Compl. Ex. 4 at 6. in NDOC


concerning the similar matter at HDSP. See NDOC, EMRB Case. No. 2020-002, Item No. 862-B at 3-4.


The parties


Respondents understood that Complainant was asserting its rights under the EMRA and requested to 


bargain over the changes to the shift bidding procedures. In the similar dispute at HDSP, AFSCME sent a 


letter to the then-NDOC director opposing the unilateral changes and asserting its rights under the EMRA.


See In that case, Deputy Director Williams responded to in the 


HDSP matter by requesting to sit down and bargain as required by the EMRA. Id. at 1. However, as 


AFSCME was not yet designated as the exclusive representative of Unit I, it could not agree to bargain on 


behalf of bargaining unit employees. Tr. at 28:20-25 29:1-6. Ranft responded to Deputy Director 


negotiations until the [collective bargaining] process has been properly established. Once established, we 


Ex. C at 1. Unlike the HDSP matter, here 


opposition and request to bargain over the changes to the shift bidding procedures. 
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After the EMRB issued its decision in NDOC, Respondents were on notice that the duty to 


bargain with Complainant arose when it was designated as the exclusive representative of Unit I on 


January 22, 2020. See NDOC, EMRB Case. No. 2020-002, Item No. 862-B at 4. in 


NDOC along with


procedures and demands to bargain over the changes further demonstrates that Respondents knew or 


should have known that Complainant requested to bargain over the changes at WSCC in its July 16 email 


to Director Daniels. Accordingly, under the circumstances in this case Complainant has shown that it


made a request to bargain, and Respondents have not met the heavy burden to show that Complainant 


clearly and unmistakably waived its statutory right to bargain under the EMRA.


Further, the cases that Respondents cite to support their argument that Complainant waived its 


right to bargain over the changes are distinguishable from the present case. Respondents primarily rely on 


Jim Walter Res., Inc., 289 NLRB 1441, 1442 (1988) (Jim Walter Res.), The Emporium, 221 NLRB 1211, 


1214 (1975) (The Emporium), and Ohio Edison Co. v. NLRB, 847 F.3d 806 (6th Cir. 2017) (Ohio Edison 


Co.) to support their argument that Complainant did not meet its obligation to request bargaining over the 


changes to the shift bidding procedures. 5. Jim Walter Res. is a case regarding the allocation 


of insurance premium payments for union employees during a strike, where the NLRB found that the 


Complainant had waived the right to bargain based on the fact that Complainant (1) met with the 


Respondent but did not request bargaining on the issue, (2) questioned the legality of the decision but did 


not indicate that it opposed the changes, and (3) made no further attempts to challenge the issue despite 


being informed that the change would go into effect 10 days after notice was given. 289 NLRB at 1442.


The facts of Jim Walter Res. are clearly distinguishable from the present case where Respondents never 


sent Complainant a notice of the proposed changes, did not meet with Complainant over the changes, and 


Complainant clearly opposed the changes and indicated a desire to bargain well before Respondents 


implemented the changes.


Respondents also rely on The Emporium
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s PS at 5. The


Emporium concerns the subcontracting out of tailoring work and the NLRB found that the union waived 


its right to bargain because it was given ample opportunity to bargain with the employer about the 


changes but simply requested that the employer not contract out the work but gave no explanation for this 


request. 221 NLRB at 1213-1214. That case is distinguishable from the present case because Complainant 


expressed its opposition to the unilateral changes and emphasized that Respondents were disregarding 


their legal obligation to bargain and, by refusing to bargain, were committing an unfair labor practice


Compl. Ex. 2 at 1. Additionally, Respondents failed and took the 


position in July of 2020 that they were not required to bargain with Complainant because there was no 


CBA in effect at the time. Tr. at 192:1-3; Compl. Ex. 4 at 6. 


illingness to bargain is clearly disingenuous and meritless.


Finally, Respondents rely on Ohio Edison Co. in which the union and the employer spoke on the 


phone about unilateral changes the employer made to an employee-recognition program. Ohio Edison Co.


847 F.3d 806. The Sixth Circuit determined that the phone conversation did not sufficiently constitute a 


request to bargain because the union spoke about many other issues with a higher monetary value on the 


call and it found that ere a protest rather than a request to bargain. Id. at 810-811. 


Here, all of the issues that Lake raised in the July 16th


Lake emphasized that making these unilateral changes 


e and clearly constituted a


request to bargain. Id. Furthermore, Respondents reaction to seek guidance on the legal responsibilities 


under the EMRA ut


Respondents took the position that they did not have a duty to bargain because they were not under a 


collective bargaining agreement. Tr. at 191:21-22; 192:1-3. Here, unlike in Ohio Edison Co., the totality 


of the circumstances support that Complainant did not waive its right to bargain.
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C. Respondents Remaining Claims Lack Merit


. . Respondents also 


-bidding process . . . are not 


-8. Finally, Respondents claim that the issues raised in the 


Complaint are moot because Com


16:6-11. For the following reasons, these claims lack merit. 


Frobes testimony at the hearing quickly unravels Respondents claim that Complainant refused 


to bargain with NDOC about the changes to the shift bidding procedures. Respondents rely on one 


conversation in December 2020 between then-Administrative Lieutenant Frobes and officer Gregory as 


4, 6. Gregory testified that he informally raised his concerns about the changes to his shift to his 


administrative lieutenant, Frobes. Tr. at 78:1-9. As an AFSCME member, Gregory testified that he was 


not involved in collective bargaining negotiations on behalf of Complainant, nor was he authorized to 


bargain on behalf of Complainant. Tr. at 78:14-21.


him that the decision to eliminate 12-hour shifts was made my Director Daniels and Deputy Director 


Williams and that employees had to work 8-hour shifts for the 2021 shift bid. Tr. at 78:10-13; Compl. Ex. 


4 at 5.


was in no position to bargain with Complainant on behalf of NDOC over the changes to the shift bidding 


procedures that were authorized and approved by Director Daniels. Although he was administering the 


requirements under AR 301 under the direction of Director Daniels and Deputy Director Williams, Frobes 


testified that he did not have discretion to make changes to the staffing pattern approved by Director 


Daniels and Deputy Director Williams. Tr. at 163:15-18. Significantly, Frobes also testified that he did 


-22,
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. . . over the changes 


-


anybody that is a -13. Thus, 


is it disingenuous for Respondents to now claim that Complainant refused to bargain over the changes to 


the shift bidding process because Frobes had an informal conversation with one of his employees.


Further, c


. . . AFSCME Local 4041[] to . . . try to bargain over the[] changes as 


-25


show that Respondents attempted to bargain with Complainant and that Complainant refused. Further, 


although Frobes testified at length that the union did not respond to the email notices he sent to 


employees concerning the 2021 shift bid, Tr. at 132:20-22, 135:23-25, 139:13-15, 141:14-16, Frobes 


admitted that he did not send any of these notices to Complainant or otherwise try to communicate with 


the exclusive representative of the employees concerning the changes. Tr. at 159:25 160:1-4, 169:6-25


170:1-


attempted to address their operational concerns for implementing the changes to the shift bidding process 


or otherwise attempted to discuss the changes with Complainant before implementation. Accordingly, 


Respondents also claim that 


changes to Tr. at 182:6-16. At the hearing and over


objection, Respondents introduced an email communication from Leathers to Comp acting-Chief 


of Staff, John Westmoreland. See However, the record shows that this claim is meritless.


prohibited practice of a unilateral change to a mandatory subject of bargaining during the collective 


bargaining relationship. The email communication was sent on February 26, 2021 more than eight (8) 


months after Respondents announced to employees their decision to change the 2021 Shift Bid and 
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eliminate its 12-hour shift policy at WSCC. Further, the email communication does not concern the 


subject matter underlying the Complaint unilateral changes to the 2021 Shift Bid at WSCC that had 


already been conducted in December 2020 and January 2021, prior to the email communication. The 


email communication is about on 301 Shift 


a subject of bargaining that will be addressed during Department-Specific Bargaining 


sometime between July 15, 2021 and December 31, 2021. See Compl. Ex. 8 at 83-84. Significantly, 


Leathers testified that NDOC never pursued the changes to AR 301 after the email communication. Tr. at 


192:24-25 193:1-2.


More importantly, the email communication does not concern negotiations between the State and 


The CBA is clear that the parties agreed that 


would be bargained separately from 


the master CBA. Compl. Ex. 8 at 28, 83, Appendix E. Further, the master CBA has language concerning 


Id. at 28. It is disingenuous for Respondents to 


present 


procedures. Thus, Respondents have not presented any credible evidence that the parties were at a legal 


impasse co , nor does such evidence exist because the parties 


.


-


bidding process


-8, also lacks merit.


as expressly stated under NRS 288.150(2)(g) and 


(h). It is clear from the record that Respondents action to eliminate 12-hour shifts at WSCC changed


hours of work and days off under NRS 288.150(2)(g) and (h).


Finally, Respondents claim that the issues raised in the Complaint are moot because 


-11, also lacks 
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merit. On May 16, 2021, the State of Nevada and Complainant executed their first master CBA under the 


EMRA that became effective on July 1, 2021. See Compl. Ex. 8. The CBA covers all the bargaining units 


where Complainant is the exclusive representative, including Unit I. Id. Although the CBA contains 


applicable for all of the covered bargaining units, Id. at 26-


27, the shift bidding procedures for NDOC have not yet been bargained for as of the date of this post-


hearing brief. See id. at 28, 83. Under 


bidding procedures for Department of Division-specific bargaining that started on July 15, 2021. Id.


Nothing in the CBA indicates that the parties resolved the issues raised on the Complaint in this matter


and Respondents have not provided any authority to show that the parties were required to resolve the 


dispute in this matter during negotiations for a master CBA. 


Article VIII, Hours of Work , of the CBA highlights Respondents failure to meet its legal 


obligation under the EMRA. Article VIII of the CBA, 


d


procedures regarding hours of work for employees. Department or Division-specific policies and 


procedures should be consulted when employees need detailed information Id. at 26. Because Unit I 


employees are going to be covered under NDOC specific shift bidding procedures and there are specific 


legal requirements for correctional officers, Article VIII includes some language excluding correctional 


officers from specific language in the article or includes some language that is specific only to 


correctional officers, such are the legal requirement that correctional officers cannot work more than 160 


hours in a month. Id. at 27. Because department or division-specific bargaining has not been completed, 


Article VIII provides that 


employees will work based on operational need. This Article shall not be construed as a guarantee of any 


particular work schedule for employees covered under this Agreement. Id. at 26. However, assuming the 


parties had not agreed to -


specific bargaining starting on July 15, 2021, Article VIII provides the appropriate procedures that NDOC 


should have followed to meet its legal obligation to bargain in good faith o
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Article VIII provides that:


based on operational 
needs with due regard for the obligation of the State to provide critical services to 
ensure the health, safety, and welfare of its citizens. The Employer will not make 


nor use a schedule 
change as a punitive measure. . . . An employee who feels their schedule has 
been changed for arbitrary reasons or as a punitive measure may file a grievance 


Id. at 27. 


If the CBA had been in effect , it 


could not have made those changes without bargaining in good faith with Complainant. Under the CBA,


NDOC would be required to demonstrate operational needs for any permanent changes to an employee


schedule and communicate those needs to Complainant and the affected employees. Id. If an employee or 


the union feels their schedule was changed for arbitrary reasons, the employee or the union can file a 


grievance under the negotiated grievance procedure and have the matter decided by an arbitrator. Id.


Here, Respondents refused to meet with Complainant and have any discussions about the changes to 


employee shifts. Respondents did not discuss the operational needs for the changes with Complainant as 


the exclusive representative of Unit I employees. Tr. at 113:1-25 114:1-7 (Question of Board Member 


Cottino), 167:20-25 168:1, 170:3-16 (Question of Board Member Smith).


V. REMEDY


Respondents claim that is contrary to law because would 


deprive the board of examiners the opportunity to review and approve C


hearing under NRS 288.555 ed at the hearing that if the Board 


were to require WSCC to return to 12-


155:12-25 158:1-10. For the following reasons, Respondents


bargaining agreements under NRS 288.555. As a remedy, Complainant requested, in part, that this Board 


concerning shifts. Complaint at 8. It is 
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within th reasonable remedy that would directly address the 


damages from Respondents unilateral action and would allow the parties to bargain in good faith over 


any future changes to employee shift lengths as required by the EMRA. Under NRS 288.555(1)


new, extended or modified collective bargaining agreement or similar agreement between the Executive


Department and an exclusive representative must be approved by the State Board of Examiners at a public 


hearing. (emphasis added). This case does not concern a new, extended, or modified collective 


bargaining agreement or similar agreement


this Board order that Respondents enter into such agreement as part of the requested remedy. As such, 


Respondents claim lacks merit. 


Respondents claim that requiring WSCC to return to 12-hour shifts


institution, -25 158:1-10, is Frobes 


testified at the hearing that returning to 12- to reorganize all of our 


staff at the facility, causing great disruption -20. Frobes also 


design their life over the shift bid for the following year. They make 


adjustments with their family . . 155:20-23. However, 


Respondents did not take these considerations into account when they arbitrarily and unilaterally 


eliminated 12-hour shifts at WSCC. As officer Gregory testified, 12-hour shifts allow officers to spend 


of a prison. Tr. 


at 82:2-4. Furthermore, Gregory testified that -hour shifts has 


and officers are required to work much more


mandatory overtime. Tr. at 83:21-23 84:3-4. elimination of 12-hour shifts caused vacancies


at WSCC and requires the officers who 


prison at the risk of becoming fatigued and less alert. Tr. at 84:9-22.


Greg the unilateral change to employee shifts affected both the institution and 


. It would be contrary to the interest of justice for Respondents unlawful unilateral 


action to be left undisturbed. Returning the status quo of 12-hur shifts for the affected employees is a 
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reasonable remedy that would directly address the damage caused by 3 In 


addition, Complainant requests that this Board award fees and costs as they are 


merited to address Respondents willful violation of its duty to bargain in good faith over mandatory 


subjects of bargaining under the EMRA.


VI. CONCLUSION


The evidence and law support that Respondents violated NRS 288.620(1)(b) and 288.270(1)(a) 


by unilaterally changing employee shifts from 12-hours to 8-hours. The EMRA provides very important 


employee rights and legal obligations on government employers to ensure that employees have a voice in 


the decisions that affect them


mandatory subjects of bargaining. For all the foregoing reasons and authorities, the EMRB must find that 


Respondents committed prohibited and unfair labor practices under NRS 288.620(1)(b) and NRS 


288.270(1)(a) from which Respondents must immediately cease and desist. Complainant respectfully 


requests that this Board order that Respondents must immediately restore the status quo of 12-hour shifts 


3 In the alternative, the parties are in a unique position where they are currently engaging in department-
Division-


-specific bargaining that will occur 
between July 15, 2021 and December 31, 2021. As the main allegation against Respondents underlying the 
Complaint in this matter alleges a failure to bargain in good faith with the exclusive representative and a unilateral 
change to Unit I shift lengths, including the ability to work 10-hour or 12-hour shifts, the pending negotiation of the 
shift-bidding procedures presents an opportunity to award a reasonable remedy with no disruption to the current 
operations of WSCC.


This Board may order that for the purposes of department-specific bargaining between NDOC and 
Complainant under Article XXVII of the CBA negotiations concerning the shift bidding procedures as applicable 
only to the WSCC and Unit I employees will start from the position as if the alleged unilateral changes to the 
employee
the position of the status quo concerning employee shift lengths prior to the alleged unilateral changes to shift 
lengths when the employees could elect to work 10-hour or 12-hour shifts as part of the shift bidding procedures in 
place at that time. If Respondents wish to eliminate 12-hour shifts at WSCC, they will be able to negotiate in good 
faith with Complainant and make concessions in order to do so. This remedy would address both the damage to the 


In addition, 
Complainant requests that this Board award reasonable attorn
Respondents willful violation of its duty to bargain in good faith over mandatory subjects of bargaining under the 
EMRA.  
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at WSCC. Further, Complainant requests any other relief as the Board deems appropriate under the 


violation of the rights guaranteed to employees under the EMRA. 


Date: August 20, 2021


Respectfully submitted, 


/s/ Fernando R. Colón


Fernando R. Colón
Associate General Counsel 
American Federation of State, County 
and Municipal Employees, AFL-CIO 
(AFSCME)
1625 L Street, N.W.
Washington, DC 20036
202-775-5900
FColon@afscme.org


Representative for Complainant 
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STATE OF NEVADA 


GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD 


9 OPERATING ENGINEERS LOCAL UNION 
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Case Number: 2020-012 


10 


11 


12 


Complainant, 


v. 


INCLINE VILLAGE GENERAL 


RESPONDENT'S STATUS REPORT 
AND REQUEST FOR STAY TO BE 


LIFTED AND MATTER DISMISSED 
13 IMPROVEMENT DISTRICT, 


14 


15 


16 


Respondent. 


RESPONDENT, INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT 


17 ("IVGID") submits its Status Report and Request for Stay to be Lifted and Matter Dismissed. 


18 Complainant filed an Offer of Proof dated December 1 7, 2020 in which it attempted to 


19 circumvent this Board's determination that it had failed to engage in the specifically bargained 


20 for grievance process outlined in the Memorandum of Understanding (MOU) between it and 


21 Respondent Incline Village General Improvement District (IVGID). The Board rejected the 


22 attempt to circumvent the requirement that the Union exhaust its contractual remedies in its Order 


23 filed February 4, 2021. 


24 


Incline Village General Improvement District v. Operating Engineers Local Union No. 3 
Case No.: 2020-012 







1 On or about February 11, 2021, the Complainant filed a grievance with IVGID pursuant 


2 to the MOU. See Exhibit 1 (Letter from Union to IVGID). 


3 On or about February 18, 2021, IVGID's Interim Human Resources Manager responded 


4 to the Union's grievance and specifically advised, "If you disagree with this determination, you 


5 have five ( 5) working days from the receipt of this letter to request that this grievance be presented 


6 to the General Manager for review." See Exhibit 2 (Letter from IVGID to Union). 


7 On or about March 1, 2021, the Union sent a letter to IVGID advising that the Union 


8 disagreed with IVGID's decision; however, the Union did not provide any reasons why it 


9 disagreed or any additional information or rebuttal to IVGID's findings and conclusions. See 


10 Exhibit 3 (Letter from Union to IVGID). 


11 On or about March 5, 2021, IVGID responded to the Union's March 1, 2021, letter and 


12 specifically advised: 


13 In your March 1, 2021, letter, you failed to provide any clarifying 
information or rebuttal of Ms. Feore's findings and conclusions in 


14 support of her denial of your grievance. Therefore, you have left me 
no other choice but to affirm her determination to deny the Union's 


15 grievance. However, if you would like to supplement your March 
1, 2021, letter, explaining why you disagree with Ms. Feore's denial 


16 of your grievance, I would be willing to reconsider my decision. 


17 If you disagree with this determination, the MOU provides that you 
have ten (10) working days to request that the Union's grievance be 


18 advanced to arbitration. 


19 See Exhibit 4 (Letter from IVGID to Union). 


20 However, to date, the Union still has failed to exhaust its contractual remedies. In this 


21 regard, the Union has failed to provide IVGID with information and documents supporting its 


22 grievance and has failed to request an arbitration (which as of the filing of this pleading with the 


23 Board the Union has no further time in which to request arbitration). See Exhibit 5 (Excerpt of 


24 


Incline Village General Improvement District v. Operating Engineers Local Union No. 3 
Case No.: 2020-012 


2 







1 Section 14 of the MOU). As the Union has failed to engage in arbitration all available remedies 


2 under the MOU have not been exhausted. The Union has not responded over a period of months 


3 to the March 5, 2021 letter and thus has abandoned the grievance process without seeing it through 


4 to completion. Under this Board's well established precedent, the Complainant is required to 


5 exhaust its contractual remedies, which were collectively bargained for. 


6 Importantly, the heart of this dispute brought by the Union is the District's interpretation 


7 and application of the MOU. 


8 First, the Union's grievance alleges to be on "behalf of Mr. Lyle" concerning alleged 


9 actions of the District, "[d]uring the Union's investigation of Mr. Lyle's termination." However, 


10 the Union's grievance fails to provide dates on which these alleged actions occurred. 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


The MOU provides in pertinent part as follows: 


14. Grievances 


14.1 Except where a remedy is otherwise provided for, any 
Employee shall have the right to present a grievance arising from 
his employment in accordance with the rules and regulations of this 
procedure. A grievance shall be defined as a dispute between the 
District and the Union arising over the interpretation or application 
of a specific provision of this Agreement which is not a management 
right. Grievances as defined above shall be resolved pursuant to this 
Article. 


*** 
14.3 Certain time limits in the grievance procedure are designed 
to quickly settle a grievance. It is realized, however, that on 
occasion the parties concerned may be unable to comply with the 
established limitations. In such instances, the limitations may be 
extended upon the mutual agreement of all parties concerned in 
writing, in advance of the expiration of the time limits. . .. 


14.4 Failure of the aggrieved Employee to file an appeal 
within the prescribed time limit for any step of the procedure 
shall constitute abandonment of the grievance. Employer shall 
abide by prescribed time limits. 
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*** 
14.7 The grievance procedure shall be as follows: 


Step 1. When an Employee becomes aware that dissatisfaction 
exists with their work or workstation, Employee should discuss the 
matter informally with their immediate supervisor. Initial discussion 
should be sought by the Employee not later than (10) working 
days after the event giving rise to the grievance occurred, or ten (10) 
working days after the Employee should have had knowledge of 
the event, whichever is later. . .. 


( emphasis supplied). 


Here, Mr. Lyle has not been an employee with this District since September 4, 2018. 


9 Therefore, under the terms of the MOU, this grievance is invalid. Additionally, when Mr. Lyle's 


10 employment ended, he signed a settlement and release which precluded him from making claims 


11 or demands against the District. 


12 Moreover, if the dates of the alleged acts being grieved are September or October of 2019, 


13 the grievance is being filed nearly 17 months late. This is clearly outside of the time periods 


14 agreed upon in the MOU for bringing a grievance. 


15 Furthermore, as IVGID has explained in previous pleadings, the clause in Section 10 of 


16 the MOU limits employee discussion, in a very limited fashion, with Union representatives so 


17 that the workplace is not disrupted. See Exhibit 6 (Excerpt of Section 10 of the MOU). As 


18 defined in the MOU, a grievance is "a dispute between the District and the Union arising over the 


19 interpretation or application of a specific provision of [the] Agreement which is not a management 


20 right." The Union failed to exhaust its contractual remedy with IVGID when it failed to file a 


21 timely grievance challenging IVGID's alleged action. Central to the Union's Complaint, and the 


22 District's main defense, is IVGID's interpretation and application of Article 10 of the MOU-


23 governing employee communication with a Union representative. Assuming for the sake of 


24 
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1 argument only, the assertions in the Union's Complaint were to be taken as true and correct, then 


2 IVGID-at worst-improperly applied the provision in the MOU by overbroadly applying 


3 Article 10 of the MOU and placing a limit on Union member conversations with Union attorneys 


4 on District property in preparation for an arbitration proceeding. The Union's allegation can be 


5 condensed to a simple phrase: IVGID applied "a specific provision of this Agreement" in a 


6 manner that the Union claims "is not a management right," which means the Union needed to file 


7 a grievance and exhaust its contractual remedies before it prematurely filed a complaint with this 


8 Board. Indeed, it was precisely these types of disputes that were contemplated and collectively 


9 bargained for by the Union and IVGID in the MOU with the ultimate decision regarding the 


10 appropriate interpretation and application of the MOU being reserved to an arbitrator. 


11 Nevertheless, the Union seems to be attempting to use the EMRB complaint process to 


12 circumvent the MOU and cover up its own negligence in filing an untimely grievance with 


13 IVGID. 


14 Finally, and perhaps most ironically, this issue relating to Article 10 subsection 10.1 was 


15 previously addressed by an attorney for the Union on October 9, 2019 and resolved. Specifically, 


16 after complaining about perceived District violations of Union rights, the Union Attorney asked 


17 IVGID to issue a clarification to witnesses involved in the arbitrated matter concerning Mr. Lyle's 


18 termination that they are, "free to discuss the matter with anyone, including the Union." See 


19 Exhibit 7 (October 9, 2019 email from Union Attorney to IVGID District Legal Counsel). 


20 This statement of clarification resolved the issue. If the Union and its Counsel did not believe 


21 IVGID had done enough they should have initiated a grievance at that time, not delayed a time 


22 frame of years and then only now file a grievance. 


23 


24 
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1 Board based upon the documents submitted whether the Complainant has exhausted [its] 


2 contractual remedies under the collective bargaining agreement." Darlene Rosenberg v. The Ci 


3 of North Las Vegas, Case No. Al-045951 (2009). As this Board has recognized: "[t]he preferred 


4 method for resolving disputes is through the bargained-for grievance process, and [this Board] 


5 appl[ies] NAC 288.375(2) liberally to effectuate that purpose." Storey County Firefighters 


6 Association, IAAF Local 4226 v. Storey County, CASE NO. Al-045979 (2010). Continually i 


7 these cases and similar decisions by this Board it has been required that the contractually bargaine 


8 for process be implemented, and only then after resolution any lingering issues should be brough 


9 before the Board. Complainant has not done this; it has abandoned the grievance process and thus 


10 the claim before this Board should be dismissed. 


11 Further this claim is outside the statute oflimitations prescribed by NRS 288.110( 4), whic 


12 limits the jurisdiction of this Board to matters which occurred within the prior six (6) months. 


13 Here, the allegations related to conduct occurred in 2019 more than a year later and the Union has 


14 just now filed a grievance request. As such the Union is outside the statute of limitations and has 


15 not established special circumstances of continuing behavior to justify extending the period. Las 


16 Vegas Police Protective Association Metro Inc. v. Las Vegas Metropolitan Police Department, 


17 Case No. Al-045817(2005). In such case the complainant attempted to argue that the six-mon 


18 statute of limitations should be resurrected by the writing of a letter to address the issue eve 


19 though at the time the letter was written the action in question had occurred over six months ago. 


20 The Board refused to allow the resurrection of a claim by such manner. Here, there is basis fo 


21 the same rationale, Complainant should not be allowed to resurrect it's claim simply by filing 


22 grievance now. The Complaint and related grievance is exceptionally dilatory and outside the 


23 prescribed six months. Given the timeline and fact that no special circumstances exist to exten 


24 
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1 the limitation period, this Board should grant Respondent's Motion to Dismiss and dismiss 


2 Complainant's claim with prejudice as untimely. 


3 This Board forces parties to exhaust their contractual remedies before it exercises 


4 jurisdiction unless there has been "a clear showing of special circumstances or extreme prejudice" 


5 justifying either party's failure to exhaust said remedies. NAC 288.375. While the Complainan 


6 attempts to assert that special circumstances exist in the instant case it has failed to do so. It argues 


7 that because the Union was dilatory in the filing of a grievance as it should have done, this entitles 


8 the Complainant to special circumstances by which to skip straight to a review by this Board. 


9 There is simply no basis for setting aside such precedent and simply allowing a party to circumven 


10 the bargained for process by purposefully delaying and missing deadlines in an attempt to skip 


11 straight to a review by this Board. The Board would be doing itself a great disservice if it were to 


12 disregard its own precedent and hold that missing deadlines constitutes a special circumstance 


13 through which a party is no longer obligated to adhere to the bargained for grievance process. I 


14 could be foreseen that numerous disingenuous parties could take advantage of such a decisio 


15 whenever it would suit their desires. 


16 Even more egregious is the fact that now the Union is once again dilatory and abandone 


17 its contractual obligation to request arbitration of stop the grievance process. It can only be 


18 determined that they have chosen to stop the grievance process and abandon this claim. Therefore, 


19 there is simply no basis to continue, and the matter should be dismissed. 


20 Once again, because the Union has failed to exhaust its contractual remedies with IVGID, 


21 the Board should dismiss the Union's Complaint because the Union has not made "a clear showing 


22 of special circumstances or extreme prejudice" in its failure to exhaust said remedies, as is require 


23 under NAC 288.375. The Union is merely attempting to get a second bite at the proverbial apple 


24 
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1 without having complied with the express provisions of the MOU and this Board's clear and 


2 unequivocal direction. In fact, in a moment of rare candor, the Union admitted that it failed to file 


3 a grievance within the deadline set forth in the MOU specifically alleging that in fact its failure to 


4 comply with the timelines established is the reason it believes special circumstances exist. 


5 In accordance with the foregoing, when the Board makes a full determination on the 


6 pending Motion to Dismiss, IVGID respectfully requests that this Board dismiss the Union's 


7 Complaint. 
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Dated this 16th day of June, 2021. 


HUTCHISON & STEFFEN, PLLC 


By: Isl Jason D. Guinasso 


Jason D. Guinasso, Esq. (SBN# 8478) 
Alex R. Velto, Esq. (SBN# 14961) 
500 Damonte Ranch Parkway, Suite 980 
Reno, Nevada 89521 
Attorney for Respondent 
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1 CERTIFICATE OF SERVICE 


2 Pursuant to NAC 288.200 (2), I caused a true and correct copy of the RESPONDENT'S 


3 REQUEST FOR STAY TO BE LIFTED AND MATTER DISMISSED to be served on the 


4 following individuals by depositing for mailing with postage prepaid via U.S. mail and vi 


5 electronic mail on this 16th day of June, 2021 : 
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Thomas J. Donaldson 
Francis C. Flaherty 
Dyer Lawrence, LLP 
2805 Mountain Street 
Carson City, Nevada 89703 
TDonaldson@dyerlawrence.com 
Attorneys for Complainant 


Isl Bernadette Francis 
Employee of Hutchison & Steffen, PLLC 
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1290 CORPORATE BLVD., RENO, NV 89502 • (775) 857-4440 • FAX (775) 857-4443 
Jurisdiction: Northern California, Norlhern Nevada, Utah, Hawaif, and 1he Mid-Pacific Islands 


Erin Feore 
Director ofHumen Resources 
Incline Village GID. 
898 Southwood BLVD. 
Incline Village, NV 89461 


VIA: email and USPS# 7019 0700 0000 6598 1320 
CC: Indra Winquest 


RE: Robort Lyle 


Date: February 5, 2021 


Dear Ms. Fe01-e, 


The 'ltnion on behalf of Mr. Lyle is filing n step one grievance in acco1·dance with 
Article 10, Union Rights, sub section 10~1 and nny other applicable articles of the 
CBA dated J'ltly 1, 2017 thl'U June 30, 2020 in relation to the investigation that took 
place during Mr. Lyle's termination. During the Union's investigation of Mr. Lyle's 
termination, the District restrictecl the union business agent access to the 
membership for investigative p\ll'poses nnd to serve s\tbpoenas to ll:lembers for an 
upcoming arbitration hearing. These membe1·s may have had informati01uelated to 
Mr. Lyle's te1·mi11ntion that the Union needed for the investigation and the hem·ing. 
During tl1e time at which the busin0ss agent came to the membership to 
investigate, the members told the husinoss agent they could not speak to anybody 
about 11.fr. Lyle's case. They stated that if that happened they would be disciplined 
and that they had a gag or'der placed on everyone in ~he department where Mr. Lyle 
ha.cl worked. Hence, a violation of Article 10 and 10.1 of the CBA. The Union is 
l'Bquesting to meet and confe1· about this matte1-. Please advise of dates available by 
the District to schedule a meeting within the next thirty days. 


Regards, 


Sr. Business Agent 







CC: Scott Fullerton· District Representative 
Gening Liao, Esq. · House Counsel 
Relph Handel - Business agent 
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February 18, 2021 


Phillip Herring, Sr. Business Agent 
1290 Corporate Blvd. 


Reno, NV 89502 


Re: Robert Lyle 
Step One Grievance Process 


Dear Mr. Herring, 


1 am in receipt of your I etter, dated February 5, 2021 and received February 11, 2021, advising of the 
Union's request to enga_ge In conversation regarding an Incident occurring on or about October, 2019. 
Your letter indlcates that an Incident occurred fn which the District violated Article 10, subsection 10.1, 
of the Memorandum of U nderstandlng (MOU), and a request to meet and confer a bout this matter has 
been requested. 


I have carefully reviewed your grievance purporting to be on "behalf of Mr. Lyle" concerning alleged the 
actions of the District, "[d]uring the Union's Investigation of Mr. Lyle's termination.H However, your 
letter falls to provide dates on which these alleged actions occurred, In reviewing Mr. Lyle's file, it 
appears the alleged actions you are grieving took place in September or October of 2019. 


Having considered the representations made In your letter, your grievance is denied for two reasons: 


{1) The person you purport to be asserting a grievance for is no longer an employee with the 


District; and 
(2) Your grievance is untimely. 


In support of this decision, the MOU provides as follows: 


14. Grievances 


14.1 Except where a remedy is otherwise provided for, any Employee sh al I have the right to 
present a grievance arising from his employment in accordance with the rules and regulations of 
this procedure. A grievance shall be defined as a dispute between the District and the Union 
arising over the interpretation or application of a specific provision of this Agreement which is 
not a management right. Grievances as defined above shall be resolved pursuant to this Article. 







14.3 Certain time lrrriJts in the grievance procedure are designed to quickly settle a grievance. 
It is realized, however, than on occasion the parties concerned may be unable to comply with 
the establlshed limitations. In such instances, the limitations may be extended upon the mutual 
agreement of a II parties concerned in writing, In adv a nee of the expiration of the time limits. ... 


14.4 Failure of the aggrieved Employee tQ file an appeal within the prescribed time llmlt for 
any step of the procedure shall constitute abandonment of the grievance. Employer shall 
abide by prescribed time limlts . 


••• 
14.7 The grievance procedure shall be as follows: 


Step 1, When an Employee becomes aware that dissatisfaction exists with their work or 
workstation, Employee should discuss the matter informally with their immediate supervisor. 
I nit la I discussion should be sought by the Employee not later than f 10) working days after the 
event giving rise to the grievance occurred, or ten {10) working days after the Employee should 
have had knowledge of the event, whichever is later .... 


Mr. Lyle has not been an employee with this District since September 4, 2018. Therefore, this grievance 
is Invalid. Additionally, when Mr. Lyle's employment ended, he signed a settlement and release which 
precludes him from making claims or demands aga Inst the District. 


Moreover, if I have the dates of the alleged acts you are grieving are correct from what I have reviewed, 
this grievance is being filed nearly 17 months late. This is clearly outside of the time periods agreed 
upon in our MOU for bringing a grievance. 


Finally, I would also note that this issue was raised by the Union's attorney on or about October 9, 2019, 
and resolved. The Union's attorney asked the District to Issue a clarification to the witnesses involved 
that they are, ufree to discuss the matter with anyone, including the Union." If there was any further 
com plaint with the District's alleged actions or if the Uni on did not believe that the District had done 
what the Union's attorney had requested, the Union, on behalf of Mr. Lyle, should have Initiated this 
grievance at that time. 


If you disagree with this determination, you have five (5) working days from the receipt of this letter to 
request that this grievance be presented to the General Manager for review. 


Respectfully, 


Erin Feore 
Interim Director of Human Resources 
Incline VIiiage General Improvement District 


cc: Indra Winquest, General Manager 
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Erin Feore 


0 PERA1I'JING lENGiNEERS lLoc AL lIJNIOl\.J No .. 3 
555 WEST SILVER STREET, STE.104. ELKO, NV 89801 • (775) 753•8761 • FAX (775) 753-3719 
Jurisdiction: Northern California, Northern Nevada, Utah, Hawaii, and the Mid-Pacific Islands 


Dixector of Human Resources 
Incline Village GID. 
893 Southwood BLVD. 
Incline Village, NV 89461 


RE: Robert Lyle 


Date: March 1, 2021 


Dear Ms. Feore, 


I am in receipt of your letter, dated February 18th, 2021 and received on Februw.-y 
22, 2021 advising of the District's denial of the step one grievance filed on behalf of 
Mr. Lyle's termination in regards to the violatiol!- of the current CBA, Article's 10 
and 10.1. The Union disagrees with this decision. Under the terms of the contract 
and being that the steps involved 1-equire the next meeting to take place with the 
Supervisor. I would like to move this to step two of the Grievance procedure 


Regards, 


P~ g ~ 
Sr. Business Agent 


cc: Scott Fullerton· Distiict Rep1-esentative 
Gening Liao, Esq.· House Counsel 
Ralph Handel-Business agent 
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~ INCLINE 
~ VILLAG.E 
GENERAL IMPROVEMENT DISTRICT 


March 5, 2021 


Phillip Herring, Sr. Business Agent 
1290 Corporate Blvd. 
Reno, NV B9502 


Re: Robert Lyle 
Step One Grievance Process 


Dear Mr. Herring, 


I have received of your letter, dated March 1, 2021, advising of the Union's disagreement with the Olstrkt's denial 
of the Union's grievance. I have also reviewed the Interim Dfrector of Human Resources, Erin Feore's, reasons for 
denylng your grievance. 


As a threshold issue, I will note that your letter seems to Ignore everything set forth In Ms. Feore's explanation 
denying the Union's grievance. 


For example, the Union's grievance alleges to be on "behalf of Mr. Lyle" concerning alleged actions of the District, 
"[dJurlng the Union's Investigation of Mr. Lyle's termination." However, the Union's grievance fails to provide 
dates on which these alleged actions occurred. Why didn't you provide dates.for the actions you are grieving or 
provide any other information to help me understand why you disagree with Ms. Feore's determination? 


Further, having considered the representations made in the Union's grievance, Ms. Feore denied your grievance 
for two reasons: 


(1) The person you purport to be asserting a urievance for is no longer an employee with the District; and 
(2) Your grievance ls untimely. 


In support of her decision, she directed your attention to tl1e MOU, which provides as follows: 


14, Grievances 


14.1 Except where a remedy is otherwise provided for, any Employee shall have the right to present a 
grievance arising from his employment in accordance with the rules and regulations of this procedure. A 
grievance shall be defined as a dispute between the District and the Union arising over tl1e Interpretation 
or appllcatlon of a specmc provision of this Agreement which Is not a management right. Grievances as 
defined above shall be resolved pursuant to this Artlcle . 


..... 
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14.3 Certain time llmlts ln the grievance procedure are designed to quickly settle a grievance. It Is 
realized, however, than on occasion the parties concerned may be unable to comply with the established 
limitations. ln such instances, the !Imitations may be extended upon the mutual agreement of all parties 
concerned in writing. in advance of the expiration of the time limits .... 


14,4 Failure of the aggrieved Employee to file an appeal within the prescribed time limit for any 
step of the procedure shall constitute abandonment of the grleyance. Employer shall abide by 
prescribed time llmlts. 


14.7 The grievance procedure shall be as follows: 


Step l. When an Employee becomes aware that dissatisfaction exists with their work or workstation, 
Employee should discuss the matter informally with their immediate supervisor. Jnllial discussion should 
be sought by the Employee not later than (10) working days after the event giving rise to the grievance 
occurred, or ten !10) working days after the Employee should have had knowledge of the event, 
whichever Is later .... 


Mr. Lyle has not been an employee with this District since September 4, 2018. Therefore, this grievance Is invalid. 
Additionally, when Mr. Lyle's employment ended, he signed a settlement and release which precludes him from 
making claims or demands against the District. 


Moreover, Ir we have the dates of the alleged acts you are grieving correct from what we ha Ye reviewed, this 
grievance is being filed nearly 17 months late. As Ms. Feore pointed out, this is clearly outside of the time periods 
agreed upon in our MOU for bringing a grievance. Fina Hy, Ms. Fe ore notes that the issue you are grieving was 
raised by the Union's attorney on or about October 9, 2019, and resolved. In this regard, the Union's attorney 
asked the District to Issue a clarlncation to the witnesses Involved that they are, "free to discuss the matter with 
anyone, including the Union." If there was any furlher complaint with the District's alleged actions or If the Union 
did not belleve that the District had done what the Union's attorney had requested, the Union, on behalf of Mr. 
Lyle, shou Id haYe Initiated this grievance at that time, 


In your March 1, 2021, letter, you failed to provide any clarlfylng information or rebuttal of Ms. Feore's findings 
and conclusions ln support of her denial of your grievance. Therefore, you have left me no other choice but to 
affirm her determination to deny the Union's grievance. However, it you would like to supplement your March 1, 
2021, letter, explalning why you disagree with Ms. Feore's denial of your grievance, I would be wllllng to 
reconsider my decision. 


If you disagree with this determination, the MOU provides that you have ten (10) working days to request that the 
Union's grievance be advanced to arbitration. 


lndr~ quest 
General Manager 
Incline VIiiage General lmprovemenl District 
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13,2 When an employee is placed on investigatory leave, the Union w!II be sent a 
notice of such action. 


13.3 Any Employee being suspended, involuntarily demoted or discharged shall not 
be removed frotn the payroll or otherwise adversely affected until after the completion ofa pre~ 
disciplinary hearing before the Department Head or acting Department Head. The purpose of a 
pre-disciplinary hearing is for the Employee 10 responci to the specific 
charges and present evidence on their behalf. The Employee must be time!y notified in 
wrlijng of the dlstnissal, involuntary demotion or suspension and the reasons therefore. 
The Employee shall have the right to be represented at this hearing by a Union 
Representative. After hearing the evidence presented at the hearing, the Department 
Head shall render a written decision within five (5) working days. Dlsc\pline more severe than 
that described ln the Notice of Intent may not be Imposed without the Issuance of a further 
Notice of Intent; h01Never, the District may reduce such dlsclpflne without the issuance of a 
further Notice of Intent, A copy of the decision wlll be provided to the Union. 


13.4 Upon receiving the Department Head's written decision, an Employee who has 
been suspended, lnvoluntarlly demoted or discharged, shall have the right to appeal 
such decision through the Grievance and Arbitration Procedure of this Agreement, 
beginning at Step 4, 


14. GRIEVANCES 


14.1 Except where a remedy is otherwise provided for, any Employee shall have the 
rtght to present a grievance arlsing from his employment in accordance with the rules 
and regulatlons of this procedure. A grievance shall be defined as a dispute between the 
District and the Union arising over the Interpretation or applicatton of a specific provision of this 
Agreement which ls nat a management right. Grievances as defined above shall be resolved 
pursuant to this Article. 


14.2 All parties so Involved must act in good faith and etrive for objectivity, while 
endeavoring to reach a solution at the earliest possible step cf the procedure. The 
aggrieved Employee shall have the assurance that filing of a grievance will not result in 
reprisal of any nature. The aggrieved Employee shall have the right to be represented 
or accompanied by a ~epreeentatlve of the Union at all etages of the grievance 
procedure. 


14.3 Certain time limits in the grlevanca procedure ere designed to quicl<ly settle a 
grievance. 1l is realized, however, that on occasion the parties concerned may be 
unable to comply with the established limitations. In such instances, the Hmltatlons may 
be extended upon the mutual agreement of all parties concerned In writing, In advance 
of the expiration of the time ltmits. Deadlines which fall on a District non~business day 
will automatfcally be extended to the next business day, A business day is Monday 
through Friday, excluding observed holidays. 


14.4 Fallure of the aggrieved Employee to file an appeal within the pre5Cflbed time 
limit for any step of the procedure shall constitute abandonment of the grievance. 
Employer shall abide by prescribed time llmlts. 


14.5 Any per~on responsible for conducting any conference, meeting or hearing 
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under lhe formal grievance procedure shall give due and timely notice to all persons 
concerned. 


14.8 When two or more Employees experience a common grievance, they may 
lnHiate a single grievance proceeding. The lnltlel hearing of the grievance shall be by 
the immediate Supeivlsor, Manager or Department Head who has the prime responsibility for 
all of the aggrieved Employees, 


14.7 The grlBYance procedure shell be as follows: 


Step 1. When an Employee becomes aware that dissatisfaction exists with their 
work or work situation, Employee should discuss the matter Informally with their 
Immediate supeivisor. Initial discussion should be sought by the Employee not 
later than ten (10) working days after the event giving rise to the grievance 
occurred, or ten (10) working days after the Employee should have had knowledge 
of the event, whichever Is later. The fol/owing provisions relating to fonnal 
grievance procedure does not restrict the Employee and Supeivisor from seeking 
advice and counsel from Managers and Department Heads when: 


a) Mutually consented to by the Employee and supervisor. 
b) It appears that settlement can be reached at this lnfonnal level. 


Step 2. The Supervisor will hear the grievance and give their written decision 
within five (5) working days of the receipt of the formal grievance papers. 


Step 3. If the written decision of the Supervisor Is unsatisfactory to the 
Employee, the Employee may request that the grievance be presented to the 
Department Head for review. This request must be made in writing within five (5) 
working days of the receipt of the Supervisor's decision. The Department Head 
wlll hear the grievance and give their written decision within ten (10) working 
days of the receipt of the formal grievance papers, 


Step 4. If the written decision of 1he Department Head is unsatisfactory to the 
Employee, the Employee may request that the grievance be presented to the 
General Manager for review. This request must be made In Writing within five (5) 
working days cf the receipt of the Department Head's decision. The General 
Manager wm hear the grievance and give their written decision within ten (10) 
working days of the receipt of the formal grievance papers. 


Step 5, If the written decision of the General Manager is unsatisfactory to the 
Employee, the Union or Employee within ten (10} working days may request the 
grievance be advanced to arbitration. The arbitrator list will be requested within 
one~hundred twenty (120) days and the arbitrator from a list of seven (7) names 
supplied by the Federal Mediation and Conctllatory Service {FMCS), or another 
arbitra11on service mutually agreeable to the Employer and Union. The parties 
shall select the arbitrator by altemately striking names untll one name remains. 
The Union representative shall strike the first name. The deolslon of lhe arbitrator 
shall be final and binding upon both parties. 


14.8 The arbitrator shall have no authority to alter, emend, add to or subtract In any 
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way the terms and conditions of this Agreement. The arbitrator shell confine their 
decision to a determination of the facts end an interpretation and appllcatron of this 
Agreement. The parties agree to each pay one-half Iha costs of the arbitrator. 


14.9 COMPLAINT RESOLUTION PROCEDURE 


14,9,1 TERMS 


14.9.2 A complaint is defined es a complaint by an employee or the Union regarding the terms 
and conditions of an employee's employment which are not subject to the 
Grievance and Arbitration Procedures, 


14,9.3 ADJUSTMENT OF COMPLAINTS 


14.9.4 The employee shall attempt to resolve complainte with his/her Immediate 
supervisor as soon as practicable. If the complaint is not resolved through 
informal discussion, the employee may notify the shop steward. The shop 
steward shall investigate the complaint and make a report to the Union representative. 


14.9,5 When the Union has a complaint or when an employee's complaint has not been 
resolved, the Union representative may bring the complaint to the attention of the 
District. The Union representative and the local Personnel Department will meet 
to discuss the complaint and to attempt to resolve It. 


14.9.6 Informal resolutions, although final, shall not be precedent setting, unless 
otherwise agreed to by the parties. Settlement offers made In this Informal 
process shall not be Introduced against a.party or in grievances or arbitration. 


16, CESSATION OF WORK 


15.1 Under no circumstances shall any dispute or disagreement be permitted to cause 
a cessation of work. Employer hereby declares opposition to lookouts and Union hereby 
declares opposition to strikes, sympathetic or otheiwise, and to stoppage or elowdown of 
work. 


16. HEAL TH AND WELFARE 


16.1 Employer will provide and pay 100% of the Insurance premium costs of medical, 
hospital, dental, prescription, and vision coverage, for employees end dependents for all 
employees h Ired prtor to or on June 30, 2012. Employees hired on or after July 1,2012 
will pay twenty-five percent (25%) of the cost of dependent coverage. The Employer 
will provide and pay 100% of insurance premium costs for llfe, accldental death and 
dismemberment, short term and dlsablllty Insurances for the employee for the life of the 
contract. 


16.2 The Employer shall provide a long-term disability plan et no cost to the 
Employees. The current plan will provide a benefit equal to 66 & 2/3% of monthly salary 
(not to exceed $7,500.00 a month) commencing on the ninety-first (91) day of a 
qualifying dlsabtllty. 
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9.6 In the event of a death of a member of the Employee's Immediate family, the 
Employee shall be granted a leave of absence, with pay, for a period of up to forty {40} 
working hours for final arrangements. For the purposes of this Section, the immediate 
family shall be defined as those within the 3rd degree of consanguinity or affinity, See 
Exhibit D for consanguinity and affinity chart. Evidence of death may be required by the 
Employer. 


10. UNION RIGHTS 


10.1 A duly authorized representative of Union may be permitted to talk on the Job with 
Employee's subject to this Agreement, for the purpose of ascertaining whether or not this 
Agreement Is being observed by all parties, or rn adjusting grievances, and for no other 
reasons. Union agrees that this privilege shall be so e,cerclsed ae to not Interfere with 
the work in the departments. 


10.2 The union shall notify the Employer of the selection of the job steward. 


10.3 The job steward shall not stop the Employer's work for any reason, or tell any 
Employee covered by Ihle Agreement that Employee cannot work on the job. 


10.4 It Is hereby mutually understood and agreed that no person Is authorized to ad as 
or Is to be deemed to be an authorized agent of either party to this Agreement unless the 
party appointing such authorized agent has first notified the other in wrttlng of such 
appointment and the scope of the authority or such an agent. 


10.5 It is hereby agreed and understood that the following persons and no other shall 
be the authorized agents of the respective parties unUI further notice as provided in 
Section 10.4 hereof; 


Duty euthorlzed agent of the Union shall be: Bllsiness 
Manager or Business Representative designated by the 
Business Manager, 


Duly authorized agent of the Employer shall be the 
General Manager, or any other person authorized by 
Employer to act es his agent whose Identity and scope of 
authority has been made known to the Local Union by 
written communication from said Employer. 


11. DISCIPLINE AND DISCHARGE 


The ~urpose of this article is to provide for an equitable and expeditious manner for the 
resolution of disputes arising from the Imposition of discipline. The tenure and status of 
every employee Is conditioned on reasonable standards of personal conduct and Job 
performance. Failure to meet such standards shall be jusl cause for dlsclpflnary action. In 
addition to the causes set forth In the District personnel policies, discipline may be based upon 
any of the following grounds: 


1. Failure to fully perform required duties, 
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From: Meeti Sudame <msudame@oe3.org> 
Subject: FW: Operating Engineers Local Union No. 3 v. Incline Village General 
Improvement District (Request for phone call between the parties) 
Date: October 9, 2019 at 2:20:54 PM PDT 
To: "Jason D. Guinasso" <jgujnasso@hutchlegal,com> 


Jason, 


Based on the arbitrator's ruling please ask the District to issue a clarification to the 
witnesses involved that they are free to discuss the matter with anyone, including the 
Union. 


Even if it is the District's position that such an instruction was not given, there is clearly 
confusion out there about what the witnesses can discuss. We have been told by multiple 
witnesses that Dee Carey informed them that they are not allowed to discuss Robert Lyle's 
tennination with anyone both in September, 2018 at the time of the termination, and more 
recently. A clarification will comply with the arbitrator's ruling below. 


Let me know if you have any questions regarding this matter. 


Sincerely, 


Meeti Sudame 
Associate House Counsel 
Operating Engineers Local Union No. 3 
1620 South Loop Road, 
Alameda, CA 94502 
Phone: (510) 748M7400 ext. 3630 
Fax: (510) 748M 7436 


From: Len Shapiro <ij1hapadr@_t1.o1fQfil> 
Sent: Wednesday, October 9, 2019 11:48 AM 


To: JB\WlWiW@hm.ti.l.eiai:.£QW. 
Cc: Meeti Sudame <msudame@oe3.org>; Phillip Herring <~ g@2,f~,,_QIS> 
Subject: Re: Operating Engineers Local Union No. 3 v. Incline Village General Improvement 
District (Request fur phone call between the parties) 


My general ruling is that employees are free to discuss or not discuss anything they wish or 
do not wish on their own time. 







Work out what you can between you. 
See you at the hearing. 


Leonard M. Shapiro 
Arbitrator 
Sent from AOL Mobile Mail 


On Wednesday, October 9, 2019, Jason D. Guinasso <jguinasso@hutchle~> wrote: 


This representation is not accurate. I look forward to conversation. 


On Oct 9, 2019, at 7:23 AM, Meeti Sudame <msudam~§)~> wrote: 


Dear Arbitrator Shapiro, 


I am writing to raise an issue that has come to the Union's attention. Based on a 
conversation between the Union's agent and the Union's members and witnesses in the 
upcoming arbitration, it has come to our attention that the District has instructed the 
witnesses not to discuss the matter with the Union until the hearing. The unlawful 
instruction has restricted our ability to prepare for the upcoming arbitration as the 
employer has unlawfully limited the Union's access to its members in a representational 
matter, 


The grievant is requesting to set up a phone call between the parties to discuss this issue. I 
am available anytime, Wednesday, 10/9/19, Thursday, 10/10/19 after 2pm, and anytime 
on Friday. Grievant wishes to resolve this matter well in advance of the arbitration. 
Respondent's counsel is copied on this communication. 


Thanks, 


Meeti Sudame 


Associate House Counsel 


Operating Engineers Local Union No. 3 


1620 South Loop Ro.ad, 


Alameda, CA 94502 


Phone: (510) 748-7400 ext. 3630 


Fax: (510) 748-7436 
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Jason D. Guinasso 
Partner 
HS logo 


HUTCHISON & STEFFEN, PLLC 
(775) 853-8746 
hutch legal.corn 


Notice ofConfidentiulitr: The information transmitted is intended only for. the person or entity to whom it is 
addressed and may contam confidentiu.l l!fldlor privileged material. Any review, retransmission, dissemination 
or other use of, or taking any aciion in reliance upon, this information by anyone other thSJJ the intended 
recipient is not authorized. 
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August 18, 2021 


 
MINUTES OF THE MEETING OF THE GOVERNMENT 


EMPLOYEE-MANAGEMENT RELATIONS BOARD 
(Meeting No. 21-12) 


 
A meeting of the Board sitting en banc, as well as that of Panel A, of the Government 
Employee-Management Relations Board, properly noticed and posted pursuant to the 
Nevada Open Meeting Law, was held on Tuesday, August 10, 2021. The meeting was held 
online using remote technology system called WebEx. 
 
The following Board members were present: Brent C. Eckersley, Esq., Chair 


Sandra Masters, Vice-Chair 
       Gary Cottino, Board Member 
 
Also present:      Bruce K. Snyder, Commissioner 
       Marisu Romualdez Abellar, Executive Assistant 
       Donald Bordelove, Esq., Attorney General’s Office 
 
Members of the Public Present:1   Paul Cotsonis, Esq., Urban Law Firm 
       Elena Konsolakis Garcia 
       De Winsor, Esmeralda County 
 
 
 
The agenda: 
 
 


The Board Sitting En Banc 
Presiding Officer Brent C. Eckersley, Esq. 


 
The following 2 items were for consideration by the full Board: 
 


 
1 Not including attorneys of record and witnesses related to the hearing for agenda item 3. 


 
 


STEVE SISOLAK 
Governor 


 
Members of the Board 


 
BRENT C. ECKERSLEY, ESQ., Chair 


SANDRA MASTERS, Vice-Chair 
GARY COTTINO, Board Member 


BRETT HARRIS, ESQ., Board Member 
MICHAEL J. SMITH, Board Member 


 
 


STATE OF NEVADA  
 


TERRY REYNOLDS 
Director 


 
BRUCE K. SNYDER 


Commissioner 
 


MARISU ROMUALDEZ ABELLAR 
Executive Assistant  


 DEPARTMENT OF BUSINESS AND INDUSTRY 
GOVERNMENT EMPLOYEE-MANAGEMENT 


RELATIONS BOARD 
3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102 


(702) 486-4505    •    Fax (702) 486-4355 
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1. Call to Order & Roll Call 
 The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll 


call Brent C. Eckersley, Esq., Sandra Masters, and Gary Cottino were present. 
Commissioner Snyder mentioned that board members Brett Harris, Esq. and Michael 
J. Smith were absent excused. 


 
2. Public Comment 


No public comment was offered. 
 
 


Panel A 
Presiding Officer Brent C. Eckersley, Esq. 


 
The following 1 item was for consideration by Panel A: 


 
3.       Case 2020-022 


International Union of Operating Engineers Local 501, AFL-CIO v. Esmeralda 
County; Esmeralda County Board of Commissioners; DOE Individuals I through 
X, inclusive; and ROE Entities I through X, inclusive 
Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Board 
Member Cottino to fill the vacancy on this panel for this case. The hearing on the case 
was held. Post-hearing briefs will be due 30 days upon receipt of the hearing 
transcript. 


 
 


The Board Sitting En Banc 
Presiding Officer Brent C. Eckersley, Esq. 


 
The following 8 items were for consideration by the full Board: 


 
4. Approval of the Minutes 


Upon motion, the Board approved as presented the minutes of the meeting held July 
7-8, 2021. 
 


5. Report of the Deputy Attorney General 
Deputy Attorney General Donald Bordelove gave an oral report as to the status of 
cases on judicial review or at the Nevada Supreme Court, and other matters related 
thereto. 
 


6.       Case 2021-004 
Las Vegas Police Protective Association v. City of Las Vegas 
Upon motion, the Board granted the Stipulation and Order for Dismissal With 
Prejudice, as presented. 
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7.       Case 2020-012 
Operating Engineers Local Union No. 3 v. Incline Village General Improvement 
District 
The Board deliberated on the matter but came to no decision at this time. 
 


8.       Case 2021-006 
Eleni Konsolakis Garcia v. Service Employees International Union, Local 1107 
Upon motion, the Board granted the Motion to Dismiss. 
 


9.        Board Meeting Dates for Remainder of 2021 
The Board approved the following meeting dates for the fourth quarter of calendar 
year 2021: October 5-7, 2021; November 2-4, 2021; and December 7-9, 2021. 


 
10.      Additional Period of Public Comment 


No public comment was offered. 
 


11.     Adjournment 
There being no additional business to conduct, Chair Brent C. Eckersley, Esq. 
adjourned the meeting. 
 
Respectfully submitted, 
 
 
 
Bruce K. Snyder, 
EMRB Commissioner 
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