JULY 7-9, 2021 AGENDA MATERIALS
(Only Items that have corresponding materials will have a link)

Call to Order & Roll Call
Public Comment

Case 2020-021

Robert Ortiz v. Service Employees International Union Local 1107 & Service
Employees International Union (Washington DC)

Deliberation and decision on the Joint Status Report.

Case 2020-034

AFSCME, Local 4041 v. State of Nevada, Department of Corrections, Warm
Springs Correctional Center

The hearing is scheduled to begin on Wednesday, July 7, at 8:15 a.m.; and
continuing on Thursday, July 8, 2021, if necessary, at a time to be determined
during the hearing; and continuing on Friday, July 9, 2021, if necessary, at a time
to be determined during the hearing. The hearing will be held online using a
software platform called WebEx. Preliminary motions will be heard at the
beginning of the hearing. The Panel may deliberate and take possible action on
this case after the hearing has concluded.

THE REMAINING ITEMS ON THE AGENDA WILL NOT BE TAKEN UP BEFORE
THURSDAY, JULY 8, 2021 AT 8:15 A.M.

Approval of the Minutes
For possible action on the minutes of the meeting held June 8, 2021.

Case 2020-008

Clark County Education Association & Davita Carpenter v. Clark County
School District Plus Intervenors Education Support Employees Association
and Clark County Association of School Administrators and Professional-
Technical Employees

Deliberation and decision on the Joint Status Report. Pursuant to NAC
288.271(2)(c), the Commissioner had previously randomly selected Vice-Chair
Masters to fill the vacancy on this panel for this case. Pursuant to NAC 288.271(4),
the presiding officer shall be Board Member Cottino.

Election of Chair and Vice Chair
Election of the Chair and Vice Chair for Fiscal Year 2022 pursuant to NRS
288.090.



10.

11.

12.

13.

14.

15.

Approval of the Minutes
For possible action on the minutes of the meeting held May 27, 2021.

Report of the Deputy Attorney General
A report by the Nevada Attorney General’s Office as to the status of cases on
judicial review or at the Nevada Supreme Court, and other matters related thereto.

Case 2020-012

Operating Engineers Local Union No. 3 v. Incline Village General
Improvement District

Deliberation and decision on Complainant’s Status Report. Note: Respondent filed
a document titled “Respondent’s Status Report and Request for Stay to be Lifted
and Matter Dismissed.” Staff is treating this document as a motion to dismiss and
thus is waiting to present it to the Board until such time as the opposition and reply
are filed.

Case 2020-019
Susan Finucan v. City of Las Vegas
Deliberation and decision on the Joint Status Report.

Case 2021-003

International Association of Fire Fighters, Local #1265 v. City of Sparks
Deliberation and decision on the status and progress of the case, including, but not
limited to, dismissal of the case, the granting of a hearing for the case, and/or
whether to order a settlement conference for the case. If a hearing is granted, then
the case shall also be randomly assigned to a hearing panel.

Case 2021-005

Las Veqgas Police Protective Association v. City of Las Vegas

Deliberation and decision on the status and progress of the case, including, but not
limited to, dismissal of the case, the granting of a hearing for the case, and/or
whether to order a settlement conference for the case. If a hearing is granted, then
the case shall also be randomly assigned to a hearing panel.

Case 2020-032
International Association of Fire Fighters, Local #2251 v. City of Carson City
Deliberation and decision on the Stipulation for Dismissal with Prejudice.

Case 2021-002

Nevada Association of Public Safety Officers v. Las Vegas Metropolitan
Police Department & Las Veqgas Police Protective Association

Deliberation and decision on Respondent Las Vegas Police Protective
Association’s Motion to Stay.




16.

17.

18.

Case 2020-031
Henderson Police Supervisors Association v. City of Henderson
Deliberation and decision on:

> espondents City of Henderson and Chief Thedrick Andres’ Partial Motior]
o Dismiss the First Amended Complaint or for a More Definite Statement

> Fespondents City of Henderson and Police Chief Thedrick Andres’ Motior|
or Extension of Time to Answer First Amended Complaint

> espondents City of Henderson an edrick Andres’ Motion for Stay an
or Partial Deferral to the Grievance and Arbitration Procedure

Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

Adjournment
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FILED

GABROY LAW OFFICES

Christian Gabroy (#8805) JUN 23 2021
Kaine Messer (#14240) -
Dominique Bosa-Edwards (#15705) STAT%‘:;;; ;

The District at Green Valley Ranch
170 South Green Valley Parkway, Suite 280
Henderson, Nevada 89012
Tel (702) 259-7777
Fax (702) 259-7704
christian@gabroy.com
kmesser@gabroy.com
dbe@gabroy.com
Attorneys for Petitioner
STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SUSAN FINUCAN, an individual; Case No.: 2020-0019
Dept. F
Plaintiff,
vS.
CITY OF LAS VEGAS, a political JOINT STATUS REPORT

subdivision of the State of Nevada;

Respondent.

JOINT STATUS REPORT
COMES NOW Petitioner Susan Finucan (“Complainant,” “Petitioner” or “Finucan”), by

and through her attorneys Christian Gabroy, Esq., Dominique Bosa-Edwards, Esq. and
Kaine Messer, Esq. of Gabroy Law Offices, and the City of Las Vegas, by and through
their Counsel hereby submits this Joint Status Report per this Board’s Ruling granting the
Motion to Defer on or about March 24, 2021.

Respondent City of Las Vegas’ Motion to Defer was granted on March 24, 2021.
Such Order states that the parties shall provide to this Board a Joint Status Report every
90 days. This is to serve as such Joint Status Report.

The parties are actively engaged in litigation in our Federal Court. This matter went

Page 1 of 2
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to settlement conference in such action and the matter was not resolved. The parties are
continuing to discuss settlement. Further, the parties are also conducting discovery and
working towards resolution of electronic discovery issues.

No trial date has been set in such Federal Court proceeding.

Per such March 24, 2021 Order, the parties will file their next Joint Status Report
on September 23, 2021.

Dated this 23rd day of June 2021 Dated this 23rd day of June 2021
Gabroy Law Offices City of Las Vegas

By: /s/ Christian Gabroy By: _/s/ Jeffrey Galliher

Christian Gabroy, Esq. (#8805) Jeffrey Galliher, Esq. (#8078)
Kaine Messer, Esq. (#14240) _ City of Las Vegas

170 S. Green Valley Pkwy, Suite 280 495 South Main Street, Sixth Floor
Henderson, Nevada 89012 Las Vegas, NV 89101

Tel (702) 259-7777 Fax: (702) 386-1749

Fax (702) 259-7704 joalliher@lasvegasnevada.gov
Aftorneys for Petitioner Aftorney for Respondent

Page 2 of 2
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Carson City, Nevada 89703

(775) 885-1896

Dyer Lawrence, LLP
2805 Mountain Street

FILED

MAR 19 2021
BEFORE THE STATE OF NEVADA GOVERNMERYASE OF NEVADA

ERLR.B.
EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF )

FIRE FIGHTERS, LOCAL #1265, % Case No. 'ZQ)I ) ~Q o'%
Complainant, )
Vs, g
CITY OF SPARKS, g
Respondent. %
COMPLAINT

COMES NOW, Complainant International Association of Fire Fighters (“IAFF”),
Local #1265 (“Local 1265™), by and through its attorneys, Dyer Lawrence, LLP, and bring this
Complaint as follows:
I. JURISDICTION
1. This dispute is filed pursuant to NRS 288.110(2) and NRS 288.270(1), and seeks
relief for violations of NRS Chapter 288.
II. BACKGROUND
2. Local 1265 is, and was at all times mentioned herein, an employee organization as
defined by NRS 288.040, and pursuant to NRS 288.160 recognized by Respondent City of Sparks
(“City”) as the exclusive negotiating agent for purposes of establishing salaries, wages, hours and
other conditions of employment for all its classified firefighting, fire prevention, fire training,
emergency medical services, and administrative employees in the positions of Firefighter, Firefighter
Paramedic, Fire Apparatus Operator, Fire Captain, Assistant Fire Marshal, and Fire Prevention
Inspector. The address of Local 1265 is P.O. Box R, Sparks, Nevada 89432.
3. Respondent City is a local government employer as defined by NRS 288.060. The
mailing address of the City is 431 Prater Way, Sparks, Nevada 89431.

4. Local 1265 and the City engage in collective bargaining pursuant to
NRS Chapter 288.
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Carson City, Nevada 89703

Dyer Lawrence, LLP
(775) 885-1896

2805 Mountain Street

5. As aresult of the parties’ negotiations, Local 1265 and the City have entered into a
negotiated Agreement (“Agreement”) effective July 1, 2018, through June 30, 2021, which is on file
with the Employee-Management Relations Board (“Board™).

6. Section 1, Article C of the parties® Agreement concerning the Amending Procedure

provides:

1. Amendments: If either [Local 1265] or the City desire[s] to modify or change
this Agreement during its term, it shall serve written notice on the other party setting
forth the nature of the modifications or changes. Failure of the other party to give
written approval of the modifications or changes proposed within thirty (30) days of
the required written notice shall be deemed a rejection of the proposal. Any
amendment, whether a proposed amendment or an alternative to a proposed
amendment, that may be mutually agreed upon shall become part of the Agreement,
effective on the agreed date.

2. Benefits: No presently existing benefit, whether monetary or otherwise, may
be reduced below its present level, whether such benefit is the subject of this
contract, regular, ordinary, regulation or established custom of the Fire Department;
except that any such benefit shall be subject to negotiation and may be eliminated,
reduced or increased, as a result of such negotiations.

7. Section L, Article I of the parties’ Agreement regarding Non-Discrimination states in
relevant part: '
1. The City will not interfere with, or discriminate in respect to any term or

condition of employment, against any employee because of membership in

[Local 1265], or because of any legitimate activity pursuant to this Agreement by the

individual employee or [Local 1265] on behalf of its members . . . .

8. Section 4, Article B(5) of the parties’ Agreement concerning Annual Leave grants
employees the “choice of vacation dates” and “the apportunity to pick their vacation” under specified
rules.

9. Section 4, Article C(4) of the parties’ Agreement regarding Sick Leave authorizes the
use of sick leave with pay “in the case of a bona fide illness or injury of an employee” and
subsection 6 provides for the forfeiture of all accumulated sick leave when an employee claiming
sick leave “was not in fact sick or otherwise entitled thereto[.]”

Iy
Iy
vy
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III. FACTS

10.  On or about October 6, 2020, without negotiating with Local 1265, the City
implemented a COVID-19 Pandemic Travel Policy (“October Policy™) purportedly based upon the
recommendation of the Centers for Disease Control and Prevention (CDC) that people should avoid
non-essential travel.

11.  Under the October Policy, City employees, including members of Local 1265, who
travel by public transportation, cruise ships, to social gatherings larger than permitted by the State
of Nevada’s Safe Gathering guidance documents, to areas that have high rates of COVID-19
infections, internationally or to wildland fire assignments outside the area are required to “[s]elf-
isolate for 14 days using their own leave before they may return to work” regardless of whether the
employee exhibits any symptoms of COVID-19.

12. Under the October Policy, employees may travel outside of Nevada without isolation
upon return if they use stringent social distancing and personal hygiene, have limited contact with
others, avoid common areas and travel to low-risk areas and/or conduct low-risk activities.

13. Under the October Policy, employees who can work from home may self-isolate
while working from home with prior supervisor approval.

14. “The City reserves the right to evaluate travel circumstances on a case-by-case basis
and decide whether to require isolation before the employee may return to work.”

15. On or about December 10, 2020, again without negotiating with Local 1265 and
purportedly based upon the CDC’s recommendation that people should avoid non-essential travel,
the City revised its Pandemic Travel Policy (“December Policy”).

16.  TheDecember Policy reiterates the circumstances requiring self-isolation, but deletes
wildland fire assignments outside of the area.

17.  The December Policy reduces the self—isolatit;n period to ten (10) calendar days or
seven (7) calendar days with a negative COVID-19 test result.

18.  The December Policy requires employees to use their own leave or unpaid leave
during the self-isolation period.

111
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19.  The December Policy adds that employees who travel for work will be placed on
administrative leave with pay or work from home during the applicable isolation period.

20.  On or about February 17, 2021, again without negotiating with Local 1265 and
purportedly based upon the CDC’s recommendation that people avoid non-essential travel, the City
revised its Pandemic Travel Policy (“February Policy”).

21.  TheFebruary Policy reiterates the isolation requirements in the December Policy and
adds limited travel exceptions for those employees who are fully vaccinated or recovered after testing
positive for COVID-19.

22.  Sparks City Manager Neil Krutz sent an email message dated February 17, 2021, to
all City employees regarding the 2021 Policy. Mr. Krutz stated that the; “changes have the potential
to affect us in very different ways” and “the difference is not fair.”

23.  On February 18, 2021, undersigned counsel requested that the City negotiate the
Policies with Local 1265 given the subjects of mandatory bargaining included in the Policies.

24, By email message dated February 18, 2021, Assistant City Manager Alyson
McCormick replied that the City implemented the Policies “well within the City's management
rights,” and, therefore, was unwilling to negotiate the Policies with Local 1265.

FIRST CAUSE OF ACTION
Interfering with, restraining or coercing employees in violation of NRS 288.270(1)(a).

25.  Complainant reiterates paragraphs 1 through 24 as though fully set forth herein.

26.  Local 1265 and the City are parties to the Agreement that provides annual leave and
sick leave to employees on specified terms. Rather than negotiating with Local 1265 to amend those
contractual terms, the City unilaterally changed the terms of the Agreement, which interfered with,
restrained and coerced the employees’ exercise of their rights under the Agreement.

27.  The City’s conduct constitutes interference, restraint and coercion of employees
exercising their rights guaranteed under NRS Chapter 288, which is a prohibited labor practice in
violation of NRS 288.270(1)(a).
iy
iy
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SECOND CAUSE OF ACTION
Dominating, interfering or assisting in the formation or administration of any employee
organization in violation of NRS 288.270(1)(e).

28.  Complainant reiterates paragraphs 1 through 27 as though fully set forth herein.

29.  Local 1265 and the City are parties to the Agreement that provides annual leave and
sick leave to employees on specified terms. Rather than negotiating with Local 1265 to amend those
contractual terms, the City refused to bargain collectively in good faith with the exclusive
representative as required in NRS 288.150 and, instead, unilaterally changed the terms of the
Agreement.

30.  The City’s conduct cc;nstitutes refusal to bargain collectively in good faith with
Local 1265 as required in NRS 288.150, which is a prohibited labor practice in violation of
NRS 288.270(1)(e).

THIRD CAUSE OF ACTION
Discriminate because of political or personal reasons or affiliations in violation of
NRS 288.270(1)(f).

31.  Complainant reiterates paragraphs 1 through 30 as though fully set forth herein.

32, Local 1265 and the City are parties to the Agreement that provides annual leave and
sick leave to employees on specified terms. Rather than negotiating with Local 1265 to amend those
contractual terms, the City unilaterally changed the terms of the Agreement and is discriminating
against employees because of political or personal reasons or affiliations., which interfered with,
restrained and coerced the employees’ exercise of their rights under the Agreement.

33.  The City’s conduct constitutes unlawful discrimination of employees covered by the
Agreement and NRS Chapter 288, which is a prohibited labor practice in violation of
NRS 288.270(1)(D).

WHEREFORE Complainant prays for relief as follows:

1. For a hearing by the Board;

2. For a finding in favor of Complainant and against Respondent;

3. Fora determination that the City has engaged in prohibited labor practices in violation

of NRS 288.270(1)(a), (e) and (f);

4. For an Order restoring all leave taken by employees under the City’s Policies;

-5-
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5. For an Order directing the City to cease and desist from violating NRS Chapter 288.

6. For an award of attorney’s fees and costs incurred by Local 1265 in bringing this

action; and,

7. For such other and further relief as the Board deems necessary and proper in this

DATED this 19" day of March, 2021.
DYER LAWRENCE, LLP

» PN

'I%ﬁ? J. Donalcison
Nevada State Bar No. 5283
Attorneys for Complainant






CERTIFICATE OF SERVICE
Pursuant to NAC 288.200(2), I certify that I am an employee of DYER LAWRENCE, LLP,
XN
and that on the ﬂ day of March, 2021, I deposited for mailing, postage prepaid, by certified U.S.
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Mail, a true and correct copy of the within COMPLAINT addressed to:

Ed Lawson, Mayor
City of Sparks

431 Prater Way
Sparks NV, 89431

Y\T‘i U @b\/\b{\

Kelly Gilbert
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S. Jordan Walsh (Nevada Bar No. 13481) FILED
HOLLAND & HART LLP

5441 Kietzke Lane, Suite 200 S':/I?y 1]?"\1202;
Reno, NV 89511-2094 ate ol Nevada
Phone: 775.327.3000 E.M.R.B.
Fax: 775.786.6179 4:51p.m.

sjwalsh@hollandhart.com

Attorneys for Respondent, The City of Sparks
BEFORE THE STATE OF NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF FIRE

FIGHTERS LOCAL #1265,
Case No. 2021-0003
Complainant,
RESPONDENT, CITY OF SPARKS’,
V. ANSWER TO COMPLAINT

CITY OF SPARKS,

Respondent.

COMES NOW, Respondent, the City of Sparks (the “City”), by and through its attorney,
S. Jordan Walsh, of Holland and Hart LLP, and hereby answers COMPLAINANT’S, the
INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS, LOCAL 1265, (the “Local 1265)
Complaint as follows:
I. JURISDICTION
1. Paragraph 1 of the Complaint does not require a response. However, the City
denies that it has engaged in violations under NRS Chapter 288.
II. BACKGROUND
2. The City admits the allegations of Paragraph 2.
3. The City admits the allegations of Paragraph 3.
4. The City admits the allegations of Paragraph 4.
5. The City admits the allegations of Paragraph 5.
6. The City admits the allegations of Paragraph 6.

7. The City admits the allegations of Paragraph 7.

1
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8. The City admits the allegations of Paragraph 8.
9. The City admits the allegations of Paragraph 9.
III. FACTS

10.  The City admits it created and implemented a COVID-19 Pandemic Travel Policy
based on the recommendations of the Centers for Disease Control and Prevention (CDC). The
City denies all other allegations contained in Paragraph 10.

11.  The City denies that employees were required to use their own leave for
quarantines related to wildland fire assignments. However, the City admits the other allegations
contained in Paragraph 11.

12.  The City admits that the October Policy allowed employees who do traveled
outside of the state of Nevada to forgo the required fourteen (14) day isolation period upon return
if they use stringent social distancing and personal hygiene to avoid exposure to COVID-19,
have limited contact with other people, avoid common areas shared by multiple people, and
participate in activities and/or low risk travel to areas that are not experiencing high rates of
COVID-19. The City denies all other allegations contained in Paragraph 12.

13. The City admits the allegations contained in Paragraph 13.

14. The City admits that its COVID-19 Pandemic Travel Policy provides that it
reserves the right to evaluate travel circumstances on a case-by-case basis and decide whether to
require isolation before the employee may return to work. The City denies all other allegations
contained in Paragraph 14.

15.  The City admits that on or about December 10, 2020 it revised its COVID-19
Pandemic Travel Policy. The City admits that it revised its COVID-19 Pandemic Travel Policy
based on the CDC’s recommendations. However, the City denies all other allegations contained
in Paragraph 15.

16.  The City admits the allegations of Paragraph 16.

17.  The City admits the allegations of Paragraph 17.

18.  The City denies the allegations of Paragraph 18.

19.  The City admits the allegations of Paragraph 19.

2
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20. The City admits that on or about February 17, 2021, it revised its COVID-19
Pandemic Travel Policy. The City admits that it revised its COVID-19 Pandemic Travel Policy
based on the CDC’s recommendations. The City denies all other allegations contained in
Paragraph 20.

21.  The City admits that the February Policy continues the isolation requirements
found in the December Policy. The City admits that its February COVID-19 Pandemic Travel
Policy also adds travel exceptions for individuals who are fully vaccinated or recovered after
testing positive for COVID-19. The City denies all other allegations contained in Paragraph 21.

22.  The City admits that Sparks City Manager Neil Krutz sent an email message dated
February 17, 2021 regarding the February 2021 Policy. The City denies the other allegations of
Paragraph 22.

23. The City admits the allegations of Paragraph 23.

24. The City admits that on or about February 18, 2021, the Assistant City Manager,
Alyson McCormick, replied to an email from the Local 1265°s counsel. The City admits that
Ms. McCormick asserted in her email that the City was acting within its management rights by
instituting the policies. The City admits that the City refused to negotiate the terms of its
COVID-19 Pandemic Travel Policy with Local 1265. The City denies all other allegations

contained in Paragraph 24.

IV.  FIRST CAUSE OF ACTION

(Interfering with, restraining or coercing employees in violation of NRS
288.270(1)(a))

25. The City incorporates herein by reference Paragraphs 1 through 24 as set forth
herein.

26. The City admits that it and Local 1265 are parties to a collective bargaining
agreement that provides annual leave and sick leave to employees on specified terms. The City
denies all other allegations contained within Paragraph 26.

27.  The City denies the allegations of Paragraph 27.
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V. SECOND CAUSE OF ACTION

(Dominating, interfering or assisting in the formation or administration of any
employee organization in violation of NRS 288.270(1)(e))

28.  The City incorporates herein by reference Paragraphs 1 through 27 as set forth
herein.

29. The City admits that it and Local 1265 are parties to a collective bargaining
agreement that provides annual leave and sick leave to employees on specified terms. The City
denies all other allegations contained within Paragraph 29.

30.  The City denies the allegations of Paragraph 30.

VI. THIRD CAUSE OF ACTION

(Discriminate because of political or personal reasons or affiliations in violation of
NRS 288.270(1)(D))

31. The City incorporates herein by reference Paragraphs 1 through 30 as set forth
herein.

32. The City admits that it and Local 1265 are parties to a collective bargaining
agreement that provides annual leave and sick leave to employees on specified terms. The City
denies all other allegations contained within Paragraph 32.

33. The City denies the allegations of Paragraph 33.

VII. PRAYER FOR RELIEF

To the extent Complainant’s prayer asserts allegations; Respondent denies each and
every allegation in Complainant’s Prayer.

WHEREFORE, Respondent respectfully asks the Board:

I. To deny a hearing pursuant to NRS 288.110(2);

2. To deny a hearing pursuant to NRS 288.280 because the City acted within its
management rights pursuant to NRS 288.150(5)(b) to protect its employees and the community
during the current COVID-19 state of emergency from COVID-19 exposure and transmission.
Therefore, pursuant to NRS 288.150(5)(b) the City was entitled to institute its quarantine policies

related to travel and was not required to negotiate those rules with Local 1265. Engaging in this






HOLLAND & HART LLP
5441 KIETZKE LANE, SUITE 200

RENO, NV 89511-2094

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

conduct, which is expressly permitted by statute, is not a violation of NRS 288.270(1)(a), (e), or
(®.

3. For a finding in favor of Respondent and against Complainant;

4. For a finding that Respondent did not violate NRS 288.270(1)(a), (e), or (f) when
it instituted travel and quarantine policies in response to the state of emergency arising as a result
of the COVID-19 Pandemic;

6. For an award of attorney’s fees and costs incurred by Respondent in defending
against this action;

7. For such other and further relief as the Board deems necessary and proper.

DATED this 12th day of May, 2021

HOLLAND & HART LLP

By: /s/S. Jordan Walsh
Sarah J. Walsh (Nevada Bar No. 13481)
5441 KIETZKE LANE, SUITE 200
RENO, NV 89511-2094
sjwalsh@hollandhart.com
Tel.: 775.327.3000
Fax: 775.786.6179

Attorneys for Respondent, The City of Sparks






HOLLAND & HART LLP
5441 KIETZKE LANE, SUITE 200

RENO, NV 89511-2094

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I, Amanda De La Rosa, certify:

I am readily familiar with Holland & Hart’s practice for collection and processing of:
HAND DELIVERIES, FACSIMILES, E-MAILS and OUTGOING MAIL. Such practice in the
ordinary course of business provides for the delivery, faxing, e-mailing and/or mailing with the
United States Postal Service, to occur on the same day the document is collected and processed.

On May 12, 2021, I caused the foregoing ANSWER to be served by the following
method(s):

M U.S. Mail: a true and correct copy was placed in Holland & Hart LLP’s outgoing mail in
a sealed envelope addressed as follows:

Thomas Donaldson, Esq.
Dyer Lawrence

2805 Mountain Street
Carson City, NV 89703

U Hand-Delivery: by providing a true and correct copy to Holland & Hart’s runners with
instructions to hand-deliver the same to the address shown below:

3k

U Facsimile: by placing a true and correct copy thereof in Holland & Hart’s outgoing fax
machine with instructions to fax same to the numbers referenced below:

kk

M E-Mail: By e-mailing a true copy thereof to the following person(s) at the following e
mail addresses:

tdonaldson@dyerlawrence.com

I declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct, and that this declaration was executed on May 12, 2021.

/s/Amanda De La Rosa
An Employee of Holland & Hart LLP
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THOMAS J. DONALDSON, ESQ.

Nevada State Bar No. 5283 FILED
DYER LAWRENCE, LLP June 14, 2021
2805 Mountain Street, State of Nevada
Carson City, NV 89703

(775) 885-1896 E.M.R.B.
Attorneys for Complainant International 4:29 p.m.

Association of Fire Fighters, Local 1265

BEFORE THE STATE OF NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF)
FIRE FIGHTERS, LOCAL 1265,

Case No. 2021-003
Complainant,
vs.

CITY OF SPARKS,

)
)
)
)
)
)
)
Respondent. )
)

COMPLAINANT’S PRE-HEARING STATEMENT

COMES NOW Complainant INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS,
LOCAL 1265 (“Local 1265”), by and through counsel, and pursuant to NAC 288.250 submits the
following Pre-Hearing Statement in this action before the Government Employee-Management
Relations Board (“Board” or “EMRB”). Complainant reserves the right to supplement or amend this
Statement as new or additional information becomes available.

I. ISSUES OF FACT

1. Did Respondent CITY OF SPARKS (“City”) unilaterally implement COVID-19

Pandemic Travel Policies (“Policies™) in October and December, 2020, and February, 2021, based

upon the recommendations of the Centers for Disease Control and Prevention (“CDC”)?

2. Do the Policies contain subjects of mandatory bargaining?
3. Did the City negotiate any of the Polices with Local 1265?
4. Did City employees, i.e., members of the bargaining unit represented by Local 1265,

have to utilize their accrued sick or annual leave to quarantine pursuant to the Policies?
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5. Did the City’s implementation and application of the Policies discriminate against

any members of the bargaining unit represented by Local 12657
II. ISSUES OF LAW

L. Did the City interfere, restrain or coerce employees exercising their rights guaranteed
under NRS Chapter 288 and, hence, commit an unfair labor practice in violation of
NRS 288.270(1)(a)?

2. Did the City refuse to bargain collectively in good faith with Local 1265, the
exclusive representative as required in NRS 288.150 regarding the mandatory subjects of bargaining
contained in the Policies and, hence, commit an unfair labor practice in violation of
NRS 288.270(1)(e)?

3. Did the City’s Policies unlawfully discriminate against employees covered by the
parties’ negotiated Agreement and, hence, commit an unfair labor practice in violation of
NRS 288.270(1)(1)?

4. Is the prevailing party entitled to an award of reasonable attorney’s fees and costs
pursuant to NRS 288.110(6)?

III. MEMORANDUM OF POINTS & AUTHORITIES
A. Facts

Local 1265 is an employee organization as defined by NRS 288.040, and pursuant to
NRS 288.160 recognized by the City as the exclusive negotiating agent for purposes of establishing
salaries, wages, hours and other conditions of employment for all its classified firefighting, fire
prevention, fire training, emergency medical services, and administrative employees in the positions
of Firefighter, Firefighter Paramedic, Fire Apparatus Operator, Fire Captain, Assistant Fire Marshal,
and Fire Prevention Inspector. The City is a local government employer as defined by NRS 288.060.

Local 1265 and the City engage in collective bargaining pursuant to NRS Chapter 288. As
a result of the parties’ negotiations, Local 1265 and the City have entered into a negotiated
Agreement (“Agreement”) effective July 1, 2018, through June 30, 2021, which is on file with the
Board.

11/
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Section 1, Article C of the parties” Agreement concerning the Amending Procedure provides:

1. Amendments: If either [Local 1265] or the City desire[s] to modify or change

this Agreement during its term, it shall serve written notice on the other party setting

forth the nature of the modifications or changes. Failure of the other party to give

written approval of the modifications or changes proposed within thirty (30) days of

the required written notice shall be deemed a rejection of the proposal. Any

amendment, whether a proposed amendment or an alternative to a proposed

amendment, that may be mutually agreed upon shall become part of the Agreement,
effective on the agreed date.

2. Benefits: No presently existing benefit, whether monetary or otherwise, may

be reduced below its present level, whether such benefit is the subject of this

contract, regular, ordinary, regulation or established custom of the Fire Department;

except that any such benefit shall be subject to negotiation and may be eliminated,

reduced or increased, as a result of such negotiations.

Section], Article [ of the parties’ Agreement regarding Non-Discrimination states in relevant
part:

1. The City will not interfere with, or discriminate in respect to any term or

condition of employment, against any employee because of membership in

[Local 1265], or because of any legitimate activity pursuant to this Agreement by the

individual employee or [Local 1265] on behalf of its members . . . .

Section 4, Article B(5) of the parties” Agreement concerning Annual Leave grants employees
the “choice of vacation dates” and “the opportunity to pick their vacation” under specified rules.
Section 4, Article C(4) of the parties’ Agreement regarding Sick Leave authorizes the use of sick
leave with pay “in the case of a bona fide illness or injury of an employee” and subsection 6 provides
for the forfeiture of all accumulated sick leave when an employee claiming sick leave “was not in
fact sick or otherwise entitled thereto[.]”

On or about October 6, 2020, over six (6) months after the COVID-19 Pandemic started and
without negotiating with Local 1265, the City implemented a COVID-19 Pandemic Travel Policy
(*“October Policy”) purportedly based upon the recommendation of the CDC that people should avoid
non-essential travel. Under the October Policy, City employees, including members of Local 1265,
who travel by public transportation, cruise ships, to social gatherings larger than permitted by the
State of Nevada’s Safe Gathering guidance documents, to areas that have high rates of COVID-19

infections, internationally or to wildland fire assignments outside the area are required to

/17
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“[s]elf-isolate for 14 days using their own leave before they may return to work™ regardless of
whether the employee exhibits any symptoms of COVID-19.

Under the October Policy, employees may travel outside of Nevada without isolation upon
return if they use stringent social distancing and personal hygiene, have limited contact with others,
avoid common areas and travel to low-risk areas and/or conduct low-risk activities. Under the
October Policy, employees who can work from home may self-isolate while working from home
with prior supervisor approval. Under the October Policy, “[tthe City reserves the right to evaluate
travel circumstances on a case-by-case basis and decide whether to require isolation before the
employee may return to work.”

On or about December 10, 2020, again without negotiating with Local 1265 and purportedly
based upon the CDC’s recommendation that people should avoid non-essential travel, the City
revised its Pandemic Travel Policy (“December Policy”). The December Policy reiterates the
circumstances requiring self-isolation, but deletes wildland fire assignments outside of the area. The
December Policy reduces the self-isolation period to ten (10) calendar days or seven (7) calendar
days with a negative COVID-19 test result. The December Policy requires employees to use their
own leave or unpaid leave during the self-isolation period. The December Policy adds that
employees who travel for work will be placed on administrative leave with pay or work from home
during the applicable isolation period.

On or about February 2, 2021, Fire Captain Sean Holbrook and Local 1265 timely filed a
grievance (“Holbrook Grievance”) alleging violations of Section 4, Article C(4) (sick leave),
Section 4, Article B(5) (annual leave) and Section 1, Article 1 (discrimination) because pursuant to
the City’s Policies, which were not negotiated with Local 1265, Captain Holbrook was required to
use his own leave to self-isolate without a bona fide illness or requesting annual leave and the City
discriminated against him because other employees who traveled to or lived in “high risk” areas were
not required to self-isolate or to use their own leave. The City has denied the Holbrook Grievance
at each step of the Grievance Procedure set forth in Section 1, Article I of the parties’ Agreement and

the parties are currently scheduling an arbitration with arbitrator Jeffrey Goodfriend in August, 2021.

11/
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On or about February 17, 2021, again without negotiating with Local 1265 and purportedly
based upon the CDC’s recommendation that people avoid non-essential travel, the City revised its
Pandemic Travel Policy (“February Policy”). The February Policy reiterates the isolation
requirements in the December Policy and adds limited travel exceptions for those employees who
are fully vaccinated or recovered after testing positive for COVID-19.

Sparks City Manager Neil Krutz sent an email message dated February 17, 2021, to all City
employees regarding the 2021 Policy. Mr. Krutz stated that the “changes have the potential to affect
us in very different ways” and “the difference is not fair.”

OnFebruary 18,2021, undersigned counsel requested that the City negotiate the Policies with
Local 1265 given the subjects of mandatory bargaining included in the Policies. By email message
dated February 18, 2021, Assistant City Manager Alyson McCormick replied that the City
implemented the Policies “well within the City's management rights,” and, therefore, was unwilling
to negotiate the Policies with Local 1265.

On or about April 5, 2021, Fire Apparatus Operator Jarrod Stewart and Local 1265 filed a
Grievance (“Stewart Grievance”) based on the same alleged violations of the parties’ Agreement as
the Holbrook Grievance. The City denied the Stewart Grievance at Step 1 and the Step 2 meeting
1s scheduled for June 18, 2021.

On April 15, 2021, during the parties’ pending negotiations for a successor Agreement, the
City presented a proposal regarding the use of leave during a health emergency. The parties’ next
bargaining session is scheduled for June 29, 2021.

B. Argument

1. The City has violated NRS 288.270(1)(a).

By unilaterally implementing Policies that require employees to use their own sick or annual
leave, contrary to the parties’ negotiated Agreement, the City is interfering with, restraining or
coercing employees exercising their rights guaranteed under NRS Chapter 288. Such conduct is a
prohibited labor practice in violation of NRS 288.270(1)(a).

117
/1






Carson City, Nevada 89703

(775) 885-1896

Dyer Lawrence, LLP

2805 Mountain Street

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

As set forth above, Section 1, Article C(1) of the parties® Agreement concerning the
Amending Procedure provides:

Amendments: If either [Local 1265] or the City desire[s] to modify or change

this Agreement during its term, it shall serve written notice on the other party setting

forth the nature of the modifications or changes. Failure of the other party to give

written approval of the modifications or changes proposed within thirty (30) days of

the required written notice shall be deemed a rejection of the proposal. Any

amendment, whether a proposed amendment or an alternative to a proposed

amendment, that may be mutually agreed upon shall become part of the Agreement,
effective on the agreed date.
The City did not provide Local 1265 any written notice to amend the Agreement prior to
implementing the Policies at issue herein. Further, Section 1, Article C(2) of the parties” Agreement
states:
Benefits: No presently existing benefit, whether monetary or otherwise, may

be reduced below its present level, whether such benefit is the subject of this

contract, regular, ordinary, regulation or established custom of the Fire Department;

except that any such benefit shall be subject to negotiation and may be eliminated,

reduced or increased, as a result of such negotiations.

As explained below, the City unilaterally reduced employees’ leave benefits by implementing the
Policies without negotiating with Local 1265.

Section 4, Article B(5) of the parties’ Agreement concerning Annual Leave grants employees
the “choice of vacation dates” and “the opportunity to pick their vacation” under specified rules.
Section 4, Article C(4) of the parties’ Agreement regarding Sick Leave authorizes the use of sick
leave with pay “in the case of a bona fide illness or injury of an employee” and subsection 6 provides
for the forfeiture of all accumulated sick leave when an employee claiming sick leave “was not in
fact sick or otherwise entitled thereto[.]”

Under all of the City’s Policies, employees are required to self-isolate for ten (10) to
fourteen (14) days “using their own leave” before they may return to work regardless of whether the
employee exhibits any symptoms of COVID-19. On or about February 2, 2021, Captain Holbrook
and Local 1265 timely filed the Holbrook Grievance after Captain Holbrook was required to use his

own accrued sick leave without a bona fide illness to quarantine pursuant to the City’s Policies. By

implementing the Policies without negotiating with Local 1265, the City interfered with, restrained
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or coerced an employee in the exercise of his rights guaranteed under the Agreement and NRS
Chapter 288 in violation of NRS 288.270(1)(a).

2. The City failed to negotiate the Policies with Local 1265.

Every local government employer shall negotiate in good faith through one or more
representatives of its own choosing concerning the mandatory subjects of bargaining set forth in
NRS 288.150(2) with the designated representatives of the recognized employee organization for
each appropriate bargaining unit among its employees. NRS 288.150(1). Public employers have the
right to promulgate and enforce administrative rules and regulations governing the operation of a
department. Carson City Fire Fighters Assn. v. Carson City, EMRB Case No. A1-045569,
Item No. 345-A, p. 6 (1995). Such rules and regulations in and of themselves do not constitute a
mandatory subject of bargaining, however, if they include matters which relate to a mandatory
bargaining subject, as in the instant case, then the related rule or regulation is mandatorily negotiable.
Id. Notwithstanding the employer’s motive, a refusal to bargain regarding a mandatory bargaining
subject is “per se” a violation of NRS 288.270(1)(e), which requires that local government employers
bargain collectively in good faith regarding the mandatory bargaining subjects set forth in
subsection 2 of NRS 288.150. 1d. citing Mineral County Public Safety Dispatchers Assnv. Mineral
Cty, EMRB Case No. Al-045482, Item No. 265 (1991).

Here, the City’s Policies require employees to self-isolate for ten (10) to fourteen (14) days
“using their own leave” before they may return to work regardless of whether the employee exhibits
any symptoms of COVID. Sick leave, vacation leave and other paid or nonpaid leaves of absence
are specifically designated as mandatory bargaining subjects pursuant to NRS 288.150(2)(b), (c) and
(e), respectively. Indeed, Section 4, Articles B and C of the parties’ Agreement concern Annual
Leave and Sick Leave. The City failed to negotiate the Policies with Local 1265 and even refused
when undersigned counsel specifically requested negotiations after the City issued the February
Policy. The City’s conduct constitutes a “per se” violation of NRS 288.270(1)(e).

3. The City discriminated against emplovees.

The City’s Policies require employees to isolate using their own leave when traveling via

aircraft, bus or public transportation and to areas that have high rates of COVID 19 infections, but






Dyer Lawrence, LLP
2805 Mountain Street

Carson City, Nevada 89703

(775) 885-1896

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

do not require employees who reside in and commute from and to Northern California in their
private vehicles to self-isolate. There is no logical explanation or justification for the distinction in
the City’s Policies. Indeed, City Manager Neil Krutz conceded that the “difference isnot fair.” Such
arbitrary requirements constitute discrimination for personal reasons or affiliations in violation of
NRS 288.270(1)(f).
IV. LIST OF WITNESSES

Complainant anticipates calling the following witnesses at the hearing of this matter,
exclusive of rebuttal witnesses:

1. Jeff Prokosch, Local 1265 Vice President, who will testify regarding the City’s
implementation and application of the Policies.

2. Sean Holbrook, Fire Captain, who will testify regarding the impact of the City’s Policies.

3. Any witness identified or called by Respondent.
Complainant reserves the right to modify its list of witnesses prior to the hearing date and will
promptly notify the EMRB and Respondent of such witnesses by way of supplement.

V. TIME NEEDED FOR PRESENTATION OF COMPLAINANT’S POSITION
Complainant estimates that presentation of its case will require four (4) hours.

Respectfully submitted this 14" day of June, 2021.

DYER LAWRENCE, LLP

N,

By: 7 =
Thomas J. Donaldson
Nevada State Bar No. 5283
Attorneys for Complainant,

IAFF Local 1265
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CERTIFICATE OF SERVICE
Pursuant to NAC 288.200(2), I certify that [ am an employee of Dyer Lawrence, LLP, and
that on the 14™ day of June, 2021, I sent a true and correct copy of the within COMPLAINANT’S
PRE-HEARING STATEMENT addressed to the following:

S. Jordan Walsh
Holland & Hart
sjwalsh@hollandhart.com

Yoy @l hsed

Kelly Gilbert
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S. JORDAN WALSH
Nevada Bar No. 13481
HOLLAND & HART LLP

5441 Kietzke Lane, Suite 200
Reno, NV 89511-2094
Phone: 775.327.3000

Fax: (775) 562.4763
gwalsh@hollandhart.com

ATTORNEYS FOR RESPONDENT,
THE CITY OF SPARKS

FILED
June 14, 2021
State of Nevada
E.M.R.B.

5:00 p.m.

BEFORE THE STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONSBOARD

INTERNATIONAL ASSOCIATION OF
FIRE FIGHTERS, LOCAL 1265,

Claimant,
V.
CITY OF SPARKS,

Respondent.

COMES NOW, RESPONDENT, THE CITY OF SPARKS (the “City”), by and through
itsattorney, S. Jordan Walsh, of Holland and Hart LL P, and presents the Government Employee-
Management Relations Board (the “Board”) with its Hearing Statement related to Claimant’s,
the INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS, LOCAL 1265, (the “Local
1265"), March 22, 2021 (the“Complaint”). The City’ sHearing Statement is made in accordance
with NAC 228.250 and based on the Memorandum of Points and Authorities contained herein.

I
I
I
I

I

RESPONDENT, THE CITY OF SPARKS',
PREHEARING STATEMENT

Case No.: 2021-003

RESPONDENT, CITY OF SPARKS
PREHEARING STATEMENT
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MEMORANDUM OF POINTSAND AUTHORITIES
I
INTRODUCTION

Based on the facts and arguments set out herein, the City respectfully requests that the
Board find that the City has not engaged in a prohibited labor practice in violation of NRS
288.270(1)(a), NRS 288.270(1)(e), or NRS 288.270(f) by establishing and applying its COVID-
19 Pandemic Travel Policy (the “Policy”). The City also requests the Board to find that the
City’s Policy is not discriminatory and that the City’ s decision to institute and apply the Policy
is a management right pursuant to NRS 288.150(5)(b) and NRS 288.150(6).

Here, Local 1265 alleges that the City unilaterally changed the terms of the collective
bargaining agreement with Local 1265 (the “CBA”). Although Local 1265 fails to state one
instance where the terms of the CBA have actually been changed, presumably, the Association
takes issue with the fact that the City required employees to self-isolate, or quarantine, after
voluntarily engaging in activities that Federal, State, and Local Health Agencies designate as
high-risk for COVID-19 transmission. The City also assumes that Local 1265 disagrees with
the City’ sdecision to alow employees who were required to quarantine, and who had exhausted
their Family First COVID-19 Relief Act (FFCRA) emergency paid sick leave hours and their
American Recovery Plan Act (ARPA) emergency paid sick leave hours, to either use accrued
leave or take an unpaid leave of absence. As such, Local 1265 now complains that the City’s
policies requiring quarantining and allowing employees to use their accrued sick or annual leave
to cover periods of quarantine (1) interfered with, restrained, or coerced employeesin violation
of NRS 288.270(1)(a); (2) constitutes a failure to bargain collectively in good faith with Local
1265 in violation of NRS 288.270(1)(e); and (3) somehow discriminated against employees
covered by the CBA because of political or personal reasons or affiliations in violation of NRS
288.270(2)(f).

In the following, the City will show that Local 1265's claims are meritless because the
City acted well within its management rights pursuant to NRS 288.150(5)(b) and NRS

288.150(6) when implementing and applying its emergency health and safety policies aimed at

RESPONDENT, THE CITY OF SPARKS',
PREHEARING STATEMENT
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combatting the spread of the COVID-19 virus within the City’ s workforce and community. It
will also show that Local 1265’ s claim of discrimination is meritless because the policies at issue
were drafted and applied in a neutral manner to al City employees, not just the membership of
Local 1265, and as such have no disparate impact on the membership of Local 1265. On this
basis, the City requests that the Board find that the City was not required to negotiate the terms
of its emergency policies with Local 1265, and that the City’s policies are not discriminatory in
violation of NRS 288.270(1)(f).
.
| SSUE STATEMENT

While the COVID-19 pandemic is a novel situation, the underlying issue before the
Board is not. It is well established that local government employers may do whatever is
necessary to carry out their responsibilities during an emergency situation, such as a natural
disaster. NRS 288.150(5)(b) 1. Furthermore, Nevada's law is clear that such action is a
management right and is not subject to negotiation. Id. In fact, NRS 288.150(5) expressly
provides that any action a local government employer takes subject to the provision “must not
be construed as afailure to negotiate in good faith.” Id.

Here, the Governor of Nevada declared a State of Emergency due to the COVID-19
pandemic on March 12, 2020. In response to the Governor’ s declaration and relying on the most

up-to-date guidance from the State of Nevada, the Washoe County Health District, and the

1 NRS 288.150(5) provides as follows:

5. Notwithstanding the provisions of any collective bargaining agreement
negotiated pursuant to this chapter, alocal government employer is entitled to:

(b) Take whatever actions may be necessary to carry out its responsibilities
in situations of emergency such as ariot, military action, natural disaster
or civil disorder. Those actions may include the suspension of any
collective bargaining agreement for the duration of the emergency.

Any action taken under the provisions of this subsection must not be construed
as afailure to negotiate in good faith. (NRS 288.150(5)(b)(emphasis added).

RESPONDENT, THE CITY OF SPARKS',
PREHEARING STATEMENT
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Centers for Disease Control and Prevention (“CDC"), the City instituted a policy discouraging
employees from engaging in high-risk activities, such as voluntary non-essential travel?>. The
City also instituted a policy requiring all staff, not just the membership of Local 1265, to
quarantine before returning to work from non-essential and/or high-risk travel. These policies
were created in an attempt to prevent the spread of COVID-19 within the City’s community
when employees engaged in conduct which was high risk for contraction of the COVID-19 virus.
Notably, Local 1265 does not challenge the City’ s right to institute either of these policies. As
such, Local 1265 admits that the City indeed has the management right to establish policies that
discouraged high-risk activities, including non-essential travel, and to require employees to
guarantine before returning to work if they engaged in such activities during the current state of
emergency.

When an employee was required to quarantine for a non-work-related exposure /
potential exposure to COIVD-19, the City gives the employee the choice of using accrued sick
or annual leaveto cover lost work hours, or to take an unpaid leave. The Association takesissue
with thissingle part of the City’s Policy. It arguesthat the City cannot require employeesto use
their accrued leave to cover hours of work lost due to quarantine. Local 1265 would have this
Board find that the Legislature’'s exemption for emergency situations set out in NRS
288.150(5)(b) allows an employer to take emergency actions, like requiring travel related
quarantine, but that the exemption does not allow an employer to impact existing benefits. This
reasoning not only ignores the intent of the statute, to allow local government employers to take
whatever steps they need to in order to accomplish the duties they owe to their communities
during an emergency situation. It asoflat out contradictsthe plain language of the statute, which
gives the employer the right to do whatever the employer, not the employee organization,
believes is necessary to carry out its duties during the emergency. It makes no sense that the

statute would allow an employer to unilaterally suspend a contract during the emergency, which

2 The City also required individuals who were potentially exposed to COVID-19 through work
related contact or work-related travel to quarantine in accordance with the policy. However,
employees subject to work related exposure / potential exposureto COVID-19 were not required
to use their accrued leave during the resulting quarantine period.

RESPONDENT, THE CITY OF SPARKS',
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would necessarily impact all the benefits contained in the suspended agreement, but would not
allow the employer to require employees to use accrued leave to cover their time spent on a
guarantine status after the employee engaged in avoluntary high-risk activity.

Local 1265's entire challenge revolves around its belief that the City cannot require its
membership to use accrued leaves to a member’s quarantine after the member voluntarily
engagesin high-risk activities during the state of emergency caused by the COVI1D-19 pandemic.
The entire premise of the argument is that sick leave and annual |eave are mandatory subjects of
bargaining under NRS 288.150(2), therefore these benefits may not be impacted unilaterally by
the City; not even when the City properly acts in accordance with NRS 288.150(5)(b).

I ssues of Law Before the Board

While the Complaint forwards three claims, there are only two issues of law before the
Board. Theseissuesare asfollows:
1. Doesthedefinition of “emergency” from NRS 288.150(5)(b) encompassthe State
of Emergency declared by Governor Sisolak’s Declaration of Emergency for
COVID-19, dated March 12, 2020?
2. If the answer to thefirst question isyes, did the City engage in a prohibited labor
practice when it instituted, applied, and/or revised its COVID-19 Pandemic
Travel Policy during the COVID-19 Pandemic State of Emergency, which
continues to this day?

I ssues of Fact Before the Board

Theonly issue of fact before the Board iswhether the City’ s COVID-19 Pandemic Travel
Policy impacts or treats City employees differently based on political or personal reasons or
affiliations? The City has repeatedly asked Local 1265 to clarify how its members were treated
differently or otherwise discriminated against under the Policy, but Local 1265 has, as of yet,
refused to provide any clarifying information regarding thisclaim. Therefore, the City isunsure
who was treated disparately, or how the individual (s) was/were treated differently under the
Policy.

I

RESPONDENT, THE CITY OF SPARKS',
PREHEARING STATEMENT
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1.
STATEMENT OF FACTS
The facts of this matter are as follows:

A. The COVID-19 Pandemic State of Emergency

On March 12, 2020, Governor Sisolak issued a Declaration of Emergency for
COVID-19, declaring a state of emergency resulting from a natural emergency or disaster of
major proportions related to the spread of the “coronavirus disease 2019, abbreviated as COVID-
19.” A copy of the Governor’s Declaration of Emergency is attached hereto as Exhibit A, and
incorporated herein by this reference. The purpose of the Declaration of the Emergency is to
coordinate a response to minimize the impacts and prevent further transmission of COVID-19
within the State of Nevada. According to the Declaration of Emergency, the “declaration will
remain in effect until the Chief Medical Officer notifies the Governor that the health event has
been abated and the Governor issues an order terminating the emergency.” As of June 14, 2021,
the Declaration of Emergency remains in effect.

B. The City’'s COVID-19 Pandemic Response

In response to the state of emergency created by Governor Sisolak’s Declaration
of Emergency, the City created and implemented its COVID-19 Pandemic Travel Policy (the
“Policy”). The Policy applies to al City employees, including the membership of Local 1265,
and is based on the latest guidance from the CDC, the Washoe County Health District, and the
State of Nevada

The purpose of the Policy is to protect City employees and members of the
community from contracting COVID-19 at work. To accomplish this goal, the City requires
employee who engaged in what the CDC designates as high-risk behavior (such as participating
in large socia gatherings or engaging in non-essential travel) to quarantine in accordance with
CDC quidelines before returning to in-person work. The goal of the policy is to prevent
individuals who may have unknowingly been exposed to or contracted the virus while engaging

in ahigh-risk activity from reentering the work community and spreading the virus.
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Initially, the Policy required employees who traveled outside of the local area or
engaged in large socia gatheringsto self-isolate, or quarantine, for a period of fourteen (14) days
before returning to in-person work. The quarantine period alowed employees to monitor their
health to determine whether they had contracted the virus. If employees did not show symptoms
of COVID-19 during the quarantine period, they were able to return to in-person work at the
conclusion of their quarantine period. As the CDC's guidance changed overtime, the City
amended the Policy to conform to the latest CDC guidance. Between March 2020 and today, the
City has updated the Policy four times since initialy instituting the Policy on May 18, 2020. A
copy of the May 18, 2020 COVID-19 Pandemic Travel Policy is attached hereto as Exhibit B and
incorporated herein by thisreference. Initialy, under the Policy, employeeswere required to self-
isolate for a period of fourteen (14) days using their own leave before they could return to work
after engaging in high-risk activities® See id.  Additionally, the May 18th Policy expressly
provides, that unless an employee is cleared to work from home during a period of mandatory
quarantine, he or she must use emergency paid sick leave*, accrued leave, or unpaid leave to cover
the time they spent in quarantine. Between May 18, 2020 and today, the City has updated and/or
revised its Policy four (4) additional times: on October 6, 2020, December 10, 2020, February 17,
2021, and finally, on March 31, 2021. Each changeto the Policy was madein response to changes
in the CDC’ s guidance for combatting the spread of the COVID-19 virus.®> The October 6, 2020
Policy is attached hereto as Exhibit C and incorporated herein by this reference. The December
10, 2020 Policy is attached hereto as Exhibit D and incorporated herein by this reference. The
February 17, 2021 Policy isattached hereto as Exhibit E and incorporated herein by thisreference.

3 In accordance with the CDC’ s guidance the following activities were considered “high-risk”:
air travel, bust travel, public transportation, or any other group transportation, cruise ships, travel
to large urban areas, large socia gatherings with ten (10) or more people, travel to areas that
have high rates of COVID-19 infections, and international travel.

4 Under the FFCRA, employees were provided with eighty (80) hours of paid emergency sick
leave that they were eligible to use between April 1, 2020 and December 31, 2020.

5> Additionally, the City allows employees, including the membership of Local 1265 to use up to
ten (10) days of ARPA emergency paid sick leave, and has made use of ARPA sick leave
available retroactively to January 1, 2021, to fill any gaps caused between the sunsetting of the
FFCRA’s emergency paid sick leave benefit and the ARPA emergency paid sick leave benefit
which did not become effective until April 1, 2021.
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Finally, the March 31, 2021 Policy is attached hereto as Exhibit G and incorporated herein by this
reference.

The February 17th Policy, added new language allowing employees three (3)
options in situations where they engaged in non-essential travel, or other high risk activities. See
Exhibit E. First, the employee could choose to receive the COVID-19 vaccination. 1d. Oncefully
vaccinated, the employee was no longer required to self-isolate at all after engaging in high-risk
activities. 1d. This exception to self-isolation lasted for three (3) months from the date the
employee became fully vaccinated. 1d. Alternatively, employeeswho are not vaccinated, or fully
vaccinated, may self-isolate for seven (7) days, if they took a COVID-19 test within three (3) to
five (5) days of their travel, and the test came back negative. Id. Finally, employees who chose
not to be vaccinated or to take a COVID-19 test, were required to self-isolate for ten days.
Assuming the employee did not have COVID-19 symptoms, they were allowed to return to in-
person work at the conclusion of the ten-day isolation period. Id. Local 1265 challenges the
February 17th Policy inits Complaint. However, it is not the latest Policy.

Under the latest, March 31, 2021, Policy, based on a change in CDC guidance,
thereisno longer aninety (90) day travel window after vaccination. Exhibit G. Instead, based on
the CDC’s guidance, after an individual is fully-vaccinated they need not self-isolate when
returning from high-risk activities. Id. Instead, these individuals may return to work regardiess
of when they obtained their vaccination status. 1d.

C. Disparate Impact of the Policy on Categories of City Employees

On February 17, 2021, the City’ s City Manager, Mr. Nell Krutz, emailed the entire
City’s staff to explain the changes implemented in the February 2021 Policy, and to provide a
copy of the newest COVID-19 Pandemic Travel Policy. A copy of this City-wide email is
attached hereto as Exhibit F and incorporated herein by this reference. In his email, Mr. Krutz
states that the “changes’ to the Policy “have the potential to affect us in very different ways.”
Local 1265 takes Mr. Krutz statement out of context in order to try and establish its point that the
Policy isdiscriminatory toward Local 1265’ s membership. Compl. at 22, 31-33. However, after

several requests for additional information by the City for more information as to how Local
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1265's membership were treated disparately or who exactly was treated disparately under the
policy, Local 1265 has failed to provide any information even suggesting that its membership
weretreated disparately under the Policy. Evenits Complaint failsto provide any facts supporting
its allegation that its membership were discriminated against under the Policy.

In fact, contrary to Local 1265's claim that Mr. Krutz email agrees that its
membership were discriminated against under the Policy, Mr. Krutz email does not support a
finding of disparate treatment. The email ssimply indicates to staff, that the Policy may have a
disparate impact on those City employees who are unable to obtain full vaccination status; as
vaccines were not widely available at the time of the email, and did not become widely available
until well into March and April of 2021. Indeed, some groups of employee were not eligible to
obtain vaccinations until much later than others. In addition, it commiserates with staff who, as
of the date of the email, were unable to obtain vaccination; even though they were required to
come to work in person. Furthermore, after explaining the new rules related to vaccinated

employees in the February 2021 revision to the Policy, Mr. Krutz states:

Obvioudly, this revised policy benefits employees who
have received the COVID-19 vaccine but does little for
those of us who have not, including our employees at
TMWRF and in Public Works who have continued to
show up to keep the Truckee River clean and our streets,
parks, and buildings safe and in good repair. That
differenceisnot fair. | hopethat vaccineswill continue
to become more widely available, and these
exceptions will soon apply to more employees. Inthe
meantime, we must continue to follow the latest CDC
guidance and the Nevada Playbook for vaccination
distribution. Exhibit F (emphasis added)

Notably, this disparate impact identified in Mr. Krutz email relates to the availability of the
COVID-19 vaccine for the general population, a situation neither Mr. Krutz nor the City had any
control over. As such, any disparate impact resulting from the Policy was not due to the City’s
Policy, but the availability of vaccines from the State. Also, importantly, thisidentified disparate

impact did not impact the membership of L ocal 1265 because, asfirst responders, the membership

of Local 1265 were eligible to receive the vaccine as early as December 2020. Therefore, Local
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1265's membership was not ineligible for vaccination in February 2021, like many other City
employees. Therefore, Local 1265’ s membership was not unable to participate in the additional
benefits provided under the Policy for vaccinated employees unless the employee in question
chose not to participate in the Policy for vaccinated employees by voluntarily choosing not to get
vaccinated for COVID-19.

D. Procedural History of this Challenge

On March 22, 2021, Local 1265 filed the immediate action with the Board
alleging that the City engaged in a prohibited labor practice in violation of NRS 288.270(1)(a),
(e), and (f) by implementing the Policy. Specifically, Local 1265 arguesthat the City unilaterally
changed the terms of the CBA between it and the City and discriminated against Local 1265's
membership by requiring employees to use accrued |leave or take an unpaid leave of absence
whilethey arerequired to self-isolate after engaging in non-essential travel. Although the parties
spent the better part of April and May 2021 trying to resolve the dispute through negotiation of
the underlying grievance between Local 1265 and the City®, arguing the same issues set out in
its Complaint, the parties’ attempts to resolve the dispute were unsuccessful.

V.
ARGUMENT

A. The COVID-19 Pandemic isan Emergency under NRS 288.150(5)(b).

NRS 288.150(5)(b) does not define the term “emergency.” However, the
Legidature indicates that situations like riots, military actions;, natural disasters, and civil
disorder are all situations which constitute an emergency for the purpose of applying NRS
288.150(5)(b). In this case, on March 12, 2020, Governor Sisolak designated the COVID-19
Pandemic as a natural disaster, and on that basis declared a state of emergency throughout

Nevada. Accordingly, based on the Governor’'s Order the COVID-19 Pandemic is a natural

® On February 2, 2021, the Association filed a Grievance under the CBA between the parties
chalenging the City’s COVID-19 Pandemic Travel Policy. The Grievance alleged that the
Policy violates articles of the CBA between the parties related to use of accrued leave. Although
the parties attempted to work through the grievance, they were unsuccessful in resolving the
Grievance and it remains pending.
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disaster and creates a state of emergency sufficient to trigger the application of NRS
288.150(5)(b).

Notably, Local 1265 does not seem to challenge the fact that the COVID-19
Pandemic constitutes an emergency situation. As such, the Association seems to agree that the
Pandemic has created an emergency situation triggering the City’s rightful application of NRS
288.150(1)(b).

Based on the foregoing, the City respectfully requests that the Board find that the
COVID-19 Pandemic State of Emergency constitutes an “emergency” for the purpose of
triggering the application of NRS 288.150(5)(b).

B. The City Acted within its M anagement Rights when | nstituting the Policy.

In response to the State of Emergency declared by the Governor related to the
COVID-19 Pandemic natural disaster, the City acted within its management rights to create and
institute a COVID-19 Pandemic Travel Policy aimed at curbing the spread of COVID-19 within
its workforce and the Sparks community. The goal of this policy was to protect the City’ s staff
and community members from a deadly virus that was spreading throughout the country and the
Sparks community.

Pursuant to NRS 288.150(5)(b), a local government employer, like the City, is entitled
to “[t]ake whatever actions may be necessary to carry out its responsibilities in situations of
emergency such as. . . natural disaster . . . .” and any action taken by the employer under this
provision “must not be construed as a failure to negotiate in good faith.” Furthermore, NRS
288.150(6) recognizes and declares that it is the ultimate right and responsibility of a local
government employer to manage its operation in the most efficient manner consistent with the
best interests of its citizens and employees. Finally, pursuant to NRS 288.150(3)(d) it is a
management right, not subject to negotiation, to determine the means, methods, and standards
required to maintain the safety of the public.

Although the question of whether the COVID-19 Pandemic, and the resulting State of

Emergency declared by the Governor, constitutes an “emergency” for the purposes of the City’s
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application of NRS 288.150(5)(b), the Board has clearly established that where an “emergency”

exists,

[NRS 288.150(5)(b)]” reserves the right to a local government
employer to take whatever actions are necessary, including the
suspension of collective bargaining agreements, in order for that
employer to "carry out itsresponsibilitiesin situations of emergency
such asariot, military action, natural disaster or civil disorder.” NRS
288.150(4). This subsection further states that in an employer is
acting pursuant to this subsection, then those actions" ... must not be
construed as a failure to negotiate in good faith." International
Association of Fire Fighters, Local No. 1607 v. City of North Las
Vegas, EMRB Item No. 794, Case No. A1-046067 at 2 (March 17,

2014).

Accordingly, where an “emergency” exists, an employer is authorized by statute to take any

steps it deems necessary, including the unilateral suspension of a collective bargaining

agreement, to carry out its responsibilities to its employees and the public. NRS 288.150(5)(b);

see also International Association of Fire Fighters, Local No. 1607 v. City of North Las Vegas,

Item No. 794 at 2, 6.

In International Association of Fire Fighters, Local No. 1607 v. City of North Las Vegas,

the City of North Las Vegas declared an emergency under NRS 288.150(4) and attempted to

suspend portions of its collective bargaining agreements with its employee organizations. Id. at

1-2. The basis for the declaration of emergency was a fiscal emergency. See id. The

Firefighters Association challenged the City’s decision and asked the Board to determine

whether afiscal emergency declared by the City could constitute an emergency triggering NRS

288.150(4). Based on the Legidlature's decision to include a specific process for dealing with

fiscal emergencies in NRS 288.150(5)(a), the Board determined a fiscal emergency could not

constitute an emergency for the purpose of triggering NRS 288.150(4). Therefore, the Board

determined that the City’ s application of NRS 288.150(4) to itsfiscal emergency was prohibited.

That said, the Board was quick to clarify that its “decision should not be read to limit the

" NRS 288.150(4) was amended to NRS 288.150(5)(b) during the 2019 L egislative Session. Whilg
the statute’ s number was changed as part of SB 111, the language of the statue remains essentially

unchanged from its earlier iteration.
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authority of loca government employers to act pursuant to NRS 288.150(4) in authentic
situations of emergency.” Id. at 6.

Similarly, in Truckee Meadows Firefighters Local 2487, International Association of
Firefightersv. Truckee Meadows Fire Protection District, EMRB Item No. 448A, Case No. A1-
045650 (July 23, 1999), the Board was asked whether an employer’ s decision which tangentially
impacted a mandatory subject of bargaining was a prohibited unilateral change to the collective
bargaining agreement between the parties. In this case, the employer amended its method for
scheduling and allocating overtime. Id. at 2-3. The employer, citing NRS 288.150(3), argued
that management of overtime assignments was a staffing issue, and therefore, a management
right not subject to negotiation under NRS 288.150(2). Seeid. On the other hand, the Association
argued that because overtime assignments impacted employee wages, any changes to overtime
scheduling must be negotiated pursuant to NRS 288.150(2)(a). id.

After reviewing the arguments, the Board concluded that because overtime impacts
wages, where it is assigned in non-emergency situations, it is a mandatory subject of bargaining
and must be negotiated. Id. at 4. However, the Board also established “[t]hat although overtime
is a mandatory subject of bargaining, the employer retains the right to order overtime in an
emergency situation and that employer right is not affected by this Decision and Order. See NRS
288.150(4).” 1d. 4. Accordingly, the Board has long held that even when a benefit is considered
a mandatory subject of bargaining, in emergency situations, subject to NRS 288.150(5)(b), the
employer is not required to negotiate impacts to the benefit resulting from employer actions
taken in accordance with NRS 288.150(5)(b).

Here, the CBA between Local 1265 and the City contains terms for the accrual of sick
leave and annual leave, and the use of these leaves. However, the CBA is silent about use of
leave during an emergency, such asthe current COVID-19 Pandemic. Thereisno article related
to the use of accrued leave during a mandatory quarantine period. As such, the City has not
violated a provision of the CBA ininstituting or applying the Policy. In support of this position,
the City points to the fact that Local 1265 does not challenge the City’ s decision to institute and

apply the COVID-19 Pandemic Travel Policy. Similarly, Local 1265 does not challenge the
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City’s policy allowing employees to use Families First Coronavirus Relief Act (FFCRA)
Emergency Paid Sick Leave, or American Recovery Plan Act (ARPA) Emergency Paid Sick
Leave to cover lost wages associated with days employees were required to self-isolate in
accordance with the Policy.

Instead, the only issue presented to the Board by Local 1265 isthe City’ s Policy requiring
employees to take an unpaid leave or absence or use accrued leave to cover lost work time while
they were self-isolating in accordance with the Policy if the employee had already exhausted
their FFCRA and/or ARPA emergency paid sick leave allotment. In short, Local 1265 argues
that the City’s Policy unilateraly changed a contractual term by impacting employee accrued
leave, and that the City had a duty to negotiate these changes before instituting the Policy.

Local 1265’ sargument fail s because the Board has aready established that in emergency
situations, like the one at hand, an employer may act asit seesfit to fulfill its duty to protect the
health and safety of its employees and the public; even if the action impacts a benefit subject to
collective bargaining. See Truckee Meadows Firefighters Local 2487, International Association
of Firefightersv. Truckee Meadows Fire Protection District at pg. 4-5. Therefore, when the City
required employees, who had exhausted their emergency paid sick leave under the FFCRA and
ARPA, to either use accrued leave or take an unpaid leave of absence to cover time spent self-
isolating in accordance with its COVID-19 Pandemic Travel Policy, the City was acting well
within its management rights in accordance with NRS 288.150(5)(b).

Based on the foregoing and plain language of NRS 288.150(5)(b) and the Board’ s case
precedent, Local 1265 has not and cannot show that the City violated NRS 288.270(1)(a), (e), or
(f). Contrary to Local 1265’ s position, the City issimply not required to negotiate how employee
leave is handled when an employee must self-isolate in accordance with the Policy while the
City is actively combatting the spread of the COVID-19 virus during the current state of
emergency. Instead, the statute and the Board's precedent establish that the City had and
continues to have the management right, not subject to negotiation, to take whatever steps it
needs to take in order to protect the health and safety of its staff and the community during the

current emergency. In this case, that meant requiring employees to self-isolate after taking
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voluntary tripsout of the region and allowing those employeesto usetheir accrued leaveto cover
the hours they were unable to work due to self-isolation. Because the City was acting within its
management rights under NRS 288.150(5)(b), it did not have a duty to negotiate the terms of its
Policy with Local 1265, and its decision not to negotiate these terms with Local 1265 may not
be considered aviolation of NRS 288.270(1)(a), (e), or (f).

Furthermore, the City points out that there has been no change to the terms of the CBA
betweenit and Local 1265. Instead, the City ssmply considers COVID-19 exposure and potential
exposure an illness for which the use of accrued leave is appropriate. Requiring self-isolation
when individuals may have come into contact with the virus is a temporary measure taken by
the City which aligns with CDC and State guidance. The City’s sincere hope is that when the
Pandemic has subsided, and the State of Emergency is lifted, the City may discontinue its
COVID-19 Pandemic Travel Policy.

Based on the foregoing, the City respectfully request the Board to find that the City’s
conduct complies with NRS 288.150(5)(b). Based on this finding, the City respectfully requests
that the Board find that it has not engaged in a prohibited practice in violated 288.270(1)(a), (e),
or (f).

C. L ocal 1265's Complaint is Untimely and Must be Dismissed.

As noted above, Local 1265 and its membership knew or should have known about the
City’s requirement that all employees, including the membership of Local 1265, use accrued
leave or take an unpaid leave of absence once they exhausted their federally mandated
emergency paid sick leave. See Exhibits B, C, D, E, and G. This requirement was clearly
articulated in the Policy as early asMay 18, 2020 and reiterated in each amendment to the Policy
that followed. Local 1265 conveniently failsto mention the fact that the City initiated the Policy
well before October 2020. As such, Local 1265's Complaint, filed on March 22, 2021, is
untimely pursuant to NRS 288.110(4). The Complaint is untimely because it was filed well
outside the six (6) month statute of limitations triggered by the City’s adoption of a policy

requiring Local 1265's membership to use accrued leave or take an unpaid leave, as set out
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within NRS 288.110(4). Therefore, the Complaint is untimely and should not be considered by
the Board.

V.

CONCLUSION
For the reasons set out above, the City respectfully requests that the Board find that the

COVID-19 Pandemic, and the resulting state of emergency declared by the Governor, constitute
an emergency situation triggering the application of NRS 288.150(5)(b). Based on thisfinding,
the City requests that the Board find that its actions comply with its management right set out
under NRS 288.150(5)(b), and as such, the City had no duty to negotiate the terms of its Policy
with Local 1265 before applying the Policy. Finaly, based on the forgoing, the City asks that
the Board also find that it has not engaged in a prohibited practice in violation of 288.270(1)(a),
(e), or (f).

VI.

L1ST OF DIFFERENCESAND SIMILARITIESTO PRIOR DETERMINATIONS OF THE BOARD

1. Like the case in International Association of Fire Fighters, Local No. 1607 v.
City of North Las Vegas, EMRB Item No. 794, Case No. A1-046067 (March 17, 2014), the City
believes an emergency situation exists and instituted a policy which may impact benefits
collectively bargaining for within Local 1265’s collective bargaining agreement with the City.
However, unlike the City of North Las Vegas, the emergency at issue in this case does not relate
to the City’ sfiscal health. Instead, the emergency here relates to the COVID-19 Pandemic, and
the resulting State of Emergency, declared by Governor Sisolak. Thisis a natura disaster, as
designated by Governor Sisolak, and as such triggers NRS 288.150(5)(b) - based on the plain
language of the statute.

2. Like the case in Truckee Meadows Firefighters Local 2487, International
Association of Firefightersv. Truckee Meadows Fire Protection District, EMRB Item No. 448A,
Case No. A1-045650 (July 23, 1999), the City instituted a policy which impacted a benefit
negotiated in the collective bargaining agreement between Local 1265 and the City. However,

unlike the situation involving the Truckee Meadows Fire Protection District, the City is
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responding to an emergency. Notably, in Truckee Meadows Firefighters Local 2487, the Board
does specifically state that in situations where an emergency exists, the Fire District could impact
the benefits at issue in the case without further negotiation. The issue was, the Fire District
impacted a benefit that the Board determined must be negotiated when no emergency situation
existed.

3. The City can find no previous decisions from the Board regarding the exact
situation at issue here; whether the COVID-19 Pandemic is an emergency sufficient to trigger
NRS 288.150(5)(b). Assuch, thisisan issue of first impression for the Board.

VII.
LisT oF WITNESSES

1. Mr. Nall Krutz, City Manager

Mr. Krutz will be able to testify about: (1) the process used by the City to determine the
existence of an emergency; (2) the process used by the City to develop the City’s COVID-19
Pandemic Travel Policy, and (3) his communications with staff regarding the Policy and
revisionsto the policy.

2. Ms. Alyson McCormick, Assistant City Manager

Ms. McCormick will be ableto testify about: (1) the process used by the City to determine
the existence of an emergency; (2) the process used by the City to develop and implement the
City’s COVID-19 Pandemic Travel Policy; (3) the process used by the City to develop and
implement revisions to the City’s COVID-19 Pandemic Travel Policy; (4) the City’ s responses
to questions and challenges to the Policy received in relation to Local 1265's Complaint.

3. Ms. Mindy Falk, Human Resources Director

Ms. Fak will be able to testify about: (1) the process used by the City to develop and
implement the City’s COVID-19 Pandemic Travel Policy; (2) the process used by the City to
develop and implement revisions to the City’s COVID-19 Pandemic Travel Policy; and (3) the
City’ s responses to gquestions and challenges to the Policy received in relation to Local 1265's
Complaint.

I
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4. Mr.Jm Reid, Fire Chief for the City of Sparks Fire Department

Chief Reid will be ableto testify about: (1) the implementation of the City’s COVID-19
Pandemic Travel Policy in the Fire Department; and (2) the implementation of revisions to the
City’s COVID-19 Pandemic Travel Policy in the Fire Department.

VIII.
ESTIMATE OF TIME

The City estimates that it will take no more than four (3) hours to present its position to

the Board.

DATED this 14th day of June, 2021

Respectfully Submitted by:
HOLLAND & HART LLP

I Yordan Walst

S. Jordan Walsh

Nevada Bar No. 13841

5441 KIETZKE LANE, SUITE 200
RENO, NV 89511-2094

Tele: (775) 327.3000
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.080 | hereby certify that on the 14th day of June, 2021, | served a

true and correct copy of the foregoing RESPONDENT, CITY OF SPARKS PRE HEARING

STATEMENT by electronic transmission to the parties on electronic file and/or depositing same

in the United States mail, first class postage fully prepaid, to the persons and addresses listed

below :

16890121 v1

The International Association of Firefighters, Local 1265
Thomas J. Donaldson

2805 Mountain St.

Carson City, NV 89703

tdonal dson@dyerlawrence.com

/s’Amanda De LaRosa
An Employee of Holland & Hart LLP

RESPONDENT, THE CITY OF SPARKS',
PREHEARING STATEMENT

20






EXHIBIT A





6/14/2021

2020-03-12 - COVID-19 Declaration of Emergency

DECLARATION OF EMERGENCY FOR COVID-19

WHEREAS, Nevada Revised Statutes, Chapter 414, authorizes the Governor to issue a proclamation declaring a
state of emergency when a natural emergency or disaster of major proportions has occurred within this state,
and the assistance of state agencies is needed to supplement the efforts and capabilities of political subdivisions
to save lives, protect property, and protect the health and safety of persons in this state, particularly through a
coordinated response; and

WHEREAS, the Centers of Disease Control and Prevention (CDC) are responding to an outbreak of a respiratory
(llness that has since been confirmed in numerous countries, including the United States; and

WHEREAS, the respiratory disease has been named coronavirus disease 2019, abbreviated as COVID-19; and
WHEREAS, the World Health Organization declared the COVID-19 outbreak a pandemic; and

WHEREAS, the State of Nevada has been coordinating with the federal government, as well as local health
authorities, health care facilities, and providers of health care to prepare for, and identify possible cases of
COVID-19 in the State of Nevada, and

WHEREAS, the nearby states of California, Washington, Oregon, Arizona, and Utah have been impacted by
COVID-19 and have already declared a state of emergency; and

WHEREAS, there are multiple confirmed and presumptive cases of COVID-19 in the State of Nevada; and
WHEREAS, there are multiple confirmed and presumptive cases of COVID-19 in the State of Nevada, and

WHEREAS, the Nevada Department of Health and Human Services is working with local health authorities to
(dentify any other potential cases of COVID-19 in the State; and

WHEREAS, the Chief Medical Officer has reported that a public health emergency exists in the State; and

WHEREAS, the Governor has determined that the State of Nevada is experiencing events that require a
coordinated response for the health and safety of the public; and

WHEREAS, Article 5, Section 1 of the Nevada Constitution provides: "The supreme executive power of this State,
shall be vested in a Chief Magistrate who shall be Governor of the State of Nevada."

NOW, THEREFORE, |, Steve Sisolak, Governor of the State of Nevada, pursuant to the authority vested in me by
the Constitution and laws of the State of Nevada, hereby declare an emergency and direct all state agencies to
supplement the efforts of all impacted and threatened counties to save lives, protect property, and protect the
health and safety of persons in this state. Under my authority, | will perform and exercise such other functions,
powers, and duties as are necessary to promote and secure the safety and protection of the civilian population.

The State Emergency Operations Center be activated to coordinate a response
to minimize the impacts, and prevent the further transmission of, COVID-19 to persons
in this state; and

An Emergency Team be established to coordinate the response to COVID-19; and

The Emergency Team will consult with the Nevada Tribal Emergency Coordinating

~ 1 [ . 1 . Vala S WAL SN 1

https://gov.nv.gov/News/Emergency_Orders/2020/2020-03-12_-_COVID-19_Declaration_of Emergency/ 1/3
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6/14/2021

2020-03-12 - COVID-19 Declaration of Emergency
LOUNCII TO ensure a coorainatea response 10 LUVIU- 1Y; and
The Administrator of the State Purchasing Division, pursuant to Nevada Administrative
Code 333.114, to the extent necessary, may authorize an emergency purchase for any
amount, or provide the using agency with written authorization for the emergency
purchase, including, without limitation, a description of the justification for authorizing
the emergency purchase, and suspend the standard procurement process to allow the
purchase of food, supplies, services, and equipment; and

Law enforcement, including the Nevada Attorney General, will diligently monitor and
investigate a coordinated increase in prices for goods or services, and particularly
goods or services necessary for the health and safety of the public or that result in
economic hardships, making false representations, "bait and switch" practices, failure to
disclose material facts in conjunction with the sale of goods or services, or the use of
coercion, duress, or intimidation in a transaction in violation of consumer protection
laws; and

Law enforcement, including the Nevada Attorney General, will diligently ensure that
persons or corporations act and perform in a lawful manner which ensures the safety,
health, comfort, or repose of any considerable number of the public, do not offend
public decency, or in any way renders a considerable number of persons insecure in life
or the use of property.

This declaration will remain in effect until the Chief Medical Officer notifies the
Governor that the health event has been abated and the Governor issues an order
terminating the emergency.

Emergency Order Instructions

IN WITNESS WHEREOQF, | have hereunto set my hand and
caused the Great Seal of the State of Nevada to be affixed at the
State Capitol in Carson City, this 12th day of March, in the year
two thousand twenty.

https://gov.nv.gov/News/Emergency_Orders/2020/2020-03-12_-_COVID-19_Declaration_of Emergency/
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6/14/2021 2020-03-12 - COVID-19 Declaration of Emergency

211- Service Information
511 - Road Conditions

911 - Emergency Help
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EXHIBIT B





May 18, 2020

The COVID-19 outbreak in United States is a rapidly evolving situation. The status of the outbreak varies
by location and state. The Center for Disease Control (CDC) still recommends that people avoid non-
essential travel.

As the state starts reopening under the Governor’s direction, the City reevaluated the travel policy for
employees. Employees should first consider the direction of federal, state and local authorities on
travel. Employees who do travel may do so out of the state of Nevada without 14 day isolation upon
return if they use stringent social distancing and personal hygiene to avoid exposure to COVID19, have
limited contact with other people, avoid common areas shared by multiple people, and travel to small
population centers that are not experiencing high rates of COVID19. Examples of activities in isolated
areas that may be considered for lower risk travel include camping, hiking, fishing and hunting as
outlined above.

If an employee chooses to travel under the circumstances listed below, the City will require them to self-
isolate for 14 days using their own leave before they may return to work:

e Air travel, bus travel, public transportation, or any other group transportation
e  Cruise ships

e Travel to large urban areas

e large social gatherings with more than 10 people

e Travel to areas that have high rates of COVID19 infections

e International travel

With this updated travel guidance, employees are expected to use common sense and take reasonable
precautions to avoid the spread of COVID19 in the employee population and the community. The City
reserves the right to evaluate individual travel circumstances on a case-by-case basis and decide
whether to require isolation before the employee may return to work. The travel guideline is also
subject to change due to the rapidly evolving nature of the pandemic. Because of the ever-changing
conditions, it is the responsibility of the employee traveling to monitor carefully for updates before and
during travel and adjust as indicated. Employees must be aware that conditions may evolve quickly, and
isolation requirements may be different upon their return.
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City of Sparks Pandemic Travel Policy
Effective October 6, 2020

The COVID-19 outbreak in United States is a rapidly evolving situation. The status of the outbreak varies by location and
state. The Center for Disease Control (CDC) recommends that people avoid non-essential travel.

City of Sparks employees should first consider the direction of federal, state and local authorities on travel. Employees
who do travel may do so out of the state of Nevada without 14 day isolation upon return if they use stringent social
distancing and personal hygiene to avoid exposure to COVID19, have limited contact with other people, avoid common
areas shared by multiple people, and participate in activities and/or low risk travel to areas that are not experiencing
high rates of COVID19. Examples of activities in isolated areas that may be considered for lower risk travel include
camping, hiking, fishing and hunting as outlined above.

Isolation Required

If an employee chooses to travel under the circumstances listed below, the City will require them to either:
o Self-isolate for 14 days using their own leave before they may return to work
or

e Employees who can work from home may potentially self-isolate while working from home only with supervisor
approval prior to the travel. The decision to do so will be on a case by case basis-based on business need.

Isolation travel conditions:

e Air travel, bus travel, public transportation, or any other group transportation

e  Cruise ships

e Social gathering larger than permitted by the State of Nevada’s Safe Gathering guidance documents

e Travel to areas that have high rates of COVID19 infections see -https://globalepidemics.org/key-metrics-for-
covid-suppression/ for information on hotspots. If the area traveled to is red the 14 day will apply.

e International travel

e Wildland assignments outside of the area (Fire Department Only)

Employees are expected to use common sense and take reasonable precautions to avoid the spread of COVID19 in the
employee population and the community.

The City reserves the right to evaluate individual travel circumstances on a case-by-case basis and decide whether to
require isolation before the employee may return to work. The travel policy is also subject to change due to the rapidly
evolving nature of the pandemic.

Because of the ever-changing conditions, it is the responsibility of the employee traveling to monitor carefully for
updates before and during travel and adjust as indicated. Employees must be aware that conditions may evolve
quickly, and isolation requirements may be different upon their return. Employees must communicate travel plans to
their direct supervisor if the travel plans will trigger isolation in order to ensure business needs are met.

Public Safety:
In some cases, Public Safety employees may come back prior the fourteen days with testing and under the advisement

of the health department.





EXHIBIT D





City of Sparks Pandemic Travel Policy
Effective December 10, 2020

The COVID-19 outbreak in United States is a rapidly evolving situation. The status of the outbreak varies by
location and state. The Centers for Disease Control and Prevention (CDC) recommends that people avoid
nonessential travel.

City of Sparks employees should first consider the direction of federal, state, and local authorities on travel.
Employees who do travel may do so outside of the state of Nevada without isolation upon return if they: (1) use
stringent social distancing and personal hygiene to avoid exposure to COVID-19, (2) have limited contact with
other people, (3) avoid common areas shared by multiple people, and (4) participate in low-risk travel to areas
that are not experiencing high rates of COVID-19 and/or low-risk activities. Low-risk travel means travelling in a
private vehicle with people from the same household. Examples of low-risk activities include outdoor activities
such as camping, hiking, skiing, cutting down a holiday tree, fishing, and hunting, even if these activities are
conducted in a COVID-19 hotspot as described below, as long the area is isolated and the employee adheres to all
other standards outlined above.

Isolation Required

Employees who travel under any of the following circumstances will be required to self-isolate according to this
policy:

e Air travel, bus travel, public transportation, or any other group transportation

e Cruise ships

e Social gatherings larger than permitted by the State of Nevada’s Safe Gathering guidance documents

e Travel to areas that have high rates of COVID-19 infections. Such areas are indicated in red on the following
map: https://globalepidemics.org/key-metrics-for-covid-suppression/

¢ International travel

If an employee chooses to travel under any of the circumstances listed above, the employee must stay away from
City buildings, facilities, and worksites and monitor for symptoms of COVID-19. An employee who develops
symptoms of COVID-19 during the monitoring period should contact the Washoe County Health District and follow
all instructions, including self-quarantine. An employee who does not develop symptoms of COVID-19 during the
monitoring period may return to work. The monitoring periods shall be as follows:

e Self-isolate for 10 calendar days from the date of return from travel, using the employee’s own leave or
unpaid leave; or

e Self-isolate for 7 calendar days from the date of return from travel, using the employee’s own leave or
unpaid leave, with a negative test. The test needs to be taken at least 3 to 5 days after the date of return
from travel.

Employees who can work from home may potentially self-isolate while working from home, but only with
supervisor approval prior to the travel. The decision to allow an employee to work from home will be made on a
case-by-case basis and determined by the City’s business needs.

Employees are expected to use common sense and take reasonable precautions to avoid the spread of COVID-19 in
the employee population and the community.

The City reserves the right to evaluate individual travel circumstances on a case-by-case basis and decide whether
to require isolation before the employee may return to work. The travel policy is also subject to change due to the
rapidly evolving nature of the pandemic.

December 10, 2020





Because of the ever-changing conditions, it is the responsibility of the employee traveling to monitor
carefully for updates before, during, and after travel and adjust as indicated. Employees must be aware
that conditions may evolve quickly, and isolation requirements may be different upon their return.
Employees must communicate travel plans to their direct supervisor if the travel plans will trigger isolation.
Employees must obtain prior approval for the entire anticipated absence, including the monitoring period, in order
to ensure business needs are met.

Work-Related Travel:

Work-related travel must be approved in advance by a supervisor. If an employee travels for work under
conditions requiring a monitoring period, upon return the employee will be placed on administrative leave with
pay or work from home until a negative test is obtained following the CDC protocol for testing, or 10 days as
outlined above, whichever is shorter.

December 10, 2020
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City of Sparks Pandemic Travel Policy
Effective February 17, 2021

The COVID-19 outbreak in United States is a rapidly evolving situation. The status of the outbreak varies by
location and state. The Centers for Disease Control and Prevention (CDC) recommends that people avoid
nonessential travel.

City of Sparks employees should first consider the direction of federal, state, and local authorities on travel.
Employees who do travel may do so outside of the state of Nevada without quarantine upon return if they: (1) use
stringent social distancing and personal hygiene to avoid exposure to COVID-19, (2) have limited contact with
other people, (3) avoid common areas shared by multiple people, and (4) participate in low-risk travel to areas
that are not experiencing high rates of COVID-19 and/or low-risk activities. Low-risk travel means travelling in a
private vehicle with people from the same household. Examples of low-risk activities include outdoor activities
such as camping, hiking, skiing, cutting down a holiday tree, fishing, and hunting, even if these activities are
conducted in a COVID-19 hotspot as described below, as long the area is isolated and the employee adheres to all
other standards outlined above.

Quarantine Required

Employees who travel under any of the following circumstances will be required to self-isolate according to this
policy:

e Air travel, bus travel, public transportation, or any other group transportation

e Cruise ships

e Social gatherings larger than permitted by the State of Nevada’s Safe Gathering guidance documents

e Travel to areas that have high rates of COVID-19 infections. Such areas are indicated in red on the following
map: https://globalepidemics.org/key-metrics-for-covid-suppression/

e International travel

If an employee chooses to travel under any of the circumstances listed above, the employee must stay away from
City buildings, facilities, and worksites and monitor for symptoms of COVID-19. An employee who develops
symptoms of COVID-19 during the monitoring period should contact the Washoe County Health District and follow
all instructions, including self-quarantine. An employee who does not develop symptoms of COVID-19 during the
monitoring period may return to work. The monitoring periods shall be as follows:

o Self-isolate for 10 calendar days from the date of return from travel, using the employee’s own leave or
unpaid leave; or

o Self-isolate for 7 calendar days from the date of return from travel, using the employee’s own leave or
unpaid leave, with a negative test. The test needs to be taken at least 3 to 5 days after the date of return
from travel.

Employees who can work from home may potentially self-isolate while working from home, but only with
supervisor approval prior to the travel. The decision to allow an employee to work from home will be made on a
case-by-case basis and determined by the City’s business needs.

Employees are expected to use common sense and take reasonable precautions to avoid the spread of COVID-19 in
the employee population and the community.

The City reserves the right to evaluate individual travel circumstances on a case-by-case basis and decide whether
to require quarantine before the employee may return to work. The travel policy is also subject to change due to
the rapidly evolving nature of the pandemic.

February 17, 2021
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Because of the ever-changing conditions, it is the responsibility of the employee traveling to monitor
carefully for updates before, during, and after travel and adjust as indicated. Employees must be aware
that conditions may evolve quickly, and quarantine requirements may be different upon their return.
Employees must communicate travel plans to their direct supervisor if the travel plans will trigger quarantine.
Employees must obtain prior approval for the entire anticipated absence, including the monitoring period, in order
to ensure business needs are met.

Work-Related Travel:

Work-related travel must be approved in advance by a supervisor. If an employee travels for work under
conditions requiring a monitoring period, upon return the employee will be placed on administrative leave with
pay or work from home until a negative test is obtained following the CDC protocol for testing, or 10 days as
outlined above, whichever is shorter.

Vaccinated and COVID-19 Positive Exceptions:

Employees who have tested positive for COVID-19 or who have been vaccinated for COVID-19 may qualify for
exceptions to the travel policy as outlined below.

Vaccination Exception:

An employee who has been vaccinated and meets all four (4) of the following criteria will be permitted to travel
without isolation or quarantine:

1. The employee is fully vaccinated, meaning that two (2) or more weeks have passed since the employee
received (a) the second dose in a two-dose vaccine series, or (b) one dose of a single-dose vaccine;

2. The last day of the employee’s travel is within three (3) months of receipt of the last dose in the series;

The employee has remained asymptomatic since the travel; and

4. The employee has presented a vaccination card that meets these criteria to Human Resources prior to
returning to work.

w

COVID-19 Positive Exception:

An employee who has previously tested positive for COVID-19 and meets all four (4) of the following criteria will
be permitted to travel without isolation or quarantine:

1. The employee is recovered and past the original isolation period following the positive COVID-19 test;

2. The last day of the employee’s travel is within three (3) months of the date of collection of the sample that
resulted in the positive COVID-19 test;

3. The employee has remained asymptomatic since the travel; and

4. The employee has presented a COVID-19 positive test result that meets these criteria (antibody test results
are not acceptable proof of positivity) to Human Resources prior to returning to work.

February 17, 2021
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From: Krutz, Neil <nkrutz@cityofsparks.us>

Sent: Wednesday, February 17, 2021 2:08 PM

To: AllEmailUsers <allemailusers@cityofsparks.us>
Subject: Pandemic Travel Policy Changes

Good Afternoon City Employees:

The Centers for Disease Control and Prevention (CDC) recently updated its
guidance regarding isolation after travel for persons who have been vaccinated for
COVID-19 or who have tested positive for COVID-19. As a result, we have updated
our Pandemic Travel Policy to stay in line with the latest CDC recommendations.
You will soon receive an email from HRStaff@cityofsparks.us with instructions for
reviewing and acknowledging the revised policy through eForms. Because it will
take a day or two to get the acknowledgement process set up, | have attached the
policy to this email for your reference. These changes have the potential to affect
us in very different ways, so | write to you today to address the changes directly.
Employees who have either tested positive for COVID-19 or received all doses of
the COVID-19 vaccine will be able to travel without isolation or quarantine between
two (2) weeks and three (3) months after the date of their positive test or final
vaccine dose. Employees who wish to travel without isolation or quarantine must
remain free of COVID-19 symptoms and provide evidence of their vaccination date
or previous positive test date to Human Resources (HR) before returning to work.
Here are three examples of how the policy applies:

- Firefighter James Madison received the second and final dose of the COVID-
19 vaccine on February 1, 2021. He may travel without isolation or quarantine
between February 15 and May 1, 2021. Firefighter Madison may return to work
after such travel as soon as he provides HR a copy of his vaccination card.
However, if Firefighter Adams travels after May 1, he cannot return to work until he
has complied with the isolation requirements of the policy.

. Police Officer Jane Adams tested positive for COVID-19 in September of 2020
and has fully recovered. Officer Adams chose not to receive the COVID-19 vaccine.
If Officer Adams chooses to travel, she cannot return to work until she has
complied with the isolation requirements of the policy because her positive test for
COVID-19 took place more than three months ago.

. Streets Maintenance Worker George Washington has not tested positive for
COVID-19 and is not yet eligible to receive the vaccine. Mr. Washington must
comply with the isolation requirements of the policy before returning to work if he
chooses to travel because he does not fall within either the vaccine or COVID-19
positive exception.

Obviously, this revised policy benefits employees who have received the COVID-19
vaccine but does little for those of us who have not, including our employees at
TMWRF and in Public Works who have continued to show up to keep the Truckee
River clean and our streets, parks, and buildings safe and in good repair. That
difference is not fair. | hope that vaccines will continue to become more widely





available, and these exceptions will soon apply to more employees. In the
meantime, we must continue to follow the latest CDC guidance and the Nevada
Playbook for vaccination distribution.

Please contact your supervisor or manager if you have any questions.

Neil

Neil Krutz
775-250-0147

16887021 _v1





EXHIBIT G





City of Sparks Pandemic Travel Policy
Effective March 31, 2021

The COVID-19 outbreak in United States is a rapidly evolving situation. The status of the outbreak varies by
location and state. The Centers for Disease Control and Prevention (CDC) recommends that people avoid
nonessential travel.

City of Sparks employees should first consider the direction of federal, state, and local authorities on travel.
Employees who do travel may do so outside of the state of Nevada without quarantine upon return if they: (1) use
stringent social distancing and personal hygiene to avoid exposure to COVID-19, (2) have limited contact with
other people, (3) avoid common areas shared by multiple people, and (4) participate in low-risk travel to areas
that are not experiencing high rates of COVID-19 and/or low-risk activities. Low-risk travel means travelling in a
private vehicle with people from the same household. Examples of low-risk activities include outdoor activities
such as camping, hiking, skiing, cutting down a holiday tree, fishing, and hunting, even if these activities are
conducted in a COVID-19 hotspot as described below, as long the area is isolated and the employee adheres to all
other standards outlined above.

Quarantine Required

Employees who travel under any of the following circumstances will be required to self-isolate according to this
policy:

e Air travel, bus travel, public transportation, or any other group transportation

e Cruise ships

e Social gatherings larger than permitted by the State of Nevada’s Safe Gathering guidance documents

e Travel to areas that have high rates of COVID-19 infections. Such areas are indicated in red on the following
map: https://globalepidemics.org/key-metrics-for-covid-suppression/

e International travel

If an employee chooses to travel under any of the circumstances listed above, the employee must stay away from
City buildings, facilities, and worksites and monitor for symptoms of COVID-19. An employee who develops
symptoms of COVID-19 during the monitoring period should contact the Washoe County Health District and follow
all instructions, including self-quarantine. An employee who does not develop symptoms of COVID-19 during the
monitoring period may return to work. The monitoring periods shall be as follows:

o Self-isolate for 10 calendar days from the date of return from travel, using the employee’s own leave or
unpaid leave; or

o Self-isolate for 7 calendar days from the date of return from travel, using the employee’s own leave or
unpaid leave, with a negative test. The test needs to be taken at least 3 to 5 days after the date of return
from travel.

Employees who can work from home may potentially self-isolate while working from home, but only with
supervisor approval prior to the travel. The decision to allow an employee to work from home will be made on a
case-by-case basis and determined by the City’s business needs.

Employees are expected to use common sense and take reasonable precautions to avoid the spread of COVID-19 in
the employee population and the community.

The City reserves the right to evaluate individual travel circumstances on a case-by-case basis and decide whether
to require quarantine before the employee may return to work. The travel policy is also subject to change due to
the rapidly evolving nature of the pandemic.

March 31, 2021
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Because of the ever-changing conditions, it is the responsibility of the employee traveling to monitor
carefully for updates before, during, and after travel and adjust as indicated. Employees must be aware
that conditions may evolve quickly, and quarantine requirements may be different upon their return.
Employees must communicate travel plans to their direct supervisor if the travel plans will trigger quarantine.
Employees must obtain prior approval for the entire anticipated absence, including the monitoring period, in order
to ensure business needs are met.

Work-Related Travel:

Work-related travel must be approved in advance by a supervisor. If an employee travels for work under
conditions requiring a monitoring period, upon return the employee will be placed on administrative leave with
pay or work from home until a negative test is obtained following the CDC protocol for testing, or 10 days as
outlined above, whichever is shorter.

Vaccinated and COVID-19 Positive Exceptions:

Employees who have tested positive for COVID-19 or who have been vaccinated for COVID-19 may qualify for
exceptions to the travel policy as outlined below.

Vaccination Exception:

An employee who has been vaccinated and meets all three (3) of the following criteria will be permitted to travel
without isolation or quarantine:

1. The employee is fully vaccinated, meaning that two (2) or more weeks have passed since the employee
received (a) the second dose in a two-dose vaccine series, or (b) one dose of a single-dose vaccine;

2 The employee has remained asymptomatic since the travel; and

3. The employee has presented a vaccination card that meets these criteria to Human Resources prior to
returning to work.

COVID-19 Positive Exception:

An employee who has previously tested positive for COVID-19 and meets all four (4) of the following criteria will
be permitted to travel without isolation or quarantine:

1. The employee is recovered and past the original isolation period following the positive COVID-19 test;

2. The last day of the employee’s travel is within three (3) months of the date of collection of the sample that
resulted in the positive COVID-19 test;

3. The employee has remained asymptomatic since the travel; and

4. The employee has presented a COVID-19 positive test result that meets these criteria (antibody test results
are not acceptable proof of positivity) to Human Resources prior to returning to work.

March 31, 2021
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Carson City, Nevada 89703

(775) 885-1896

Dyer Lawrence, LLP
2805 Mountain Street

BEFORE THE STATE OF NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF

FIRE FIGHTERS, LOCAL #2251, Case No. 2020-032
Petitioner,
FILED
ke June 28, 2021
CARSON CITY, State of Nevada
E.M.R.B.
Respondent. ; 10:28 a.m.

STIPULATION FOR DISMISSAL WITH PREJUDICE
COME NOW, Petitioner International Association of Fire Fighters, Local 2251, and
Respondent Carson City, by and through their counsel of record, and pursuant to NAC 288.375(1)
hereby stipulate that the parties have resolved the underlying dispute in accordance with the
Stipulation for Extension of Time filed herein on March 18, 2021, and, thus, the above-entitled

matter should be dismissed with prejudice with the parties bearing their own attorney’s fees and

costs. I [
747"
DATED this‘/_/ day of June, 2021.
DYER LAWRENCE, LLP CARSON CITY DISTRICT ATTORNEY
P e
By: By: (7,’-21/‘/ (/ : Qéf_,&
~Thomas”. Donalds6a ————__ Todd E. Reese, Deputy District Attorney
Nevada State Bar No. 5283 Nevada State Bar No. 10196
2805 Mountain Street 885 E. Musser Street, Ste. 2030
Carson City, NV 89703 Carson City, NV 89701
(775) 885-1896 telephone (775) 887-2010
tdonaldson@dyerlawrence.com treese(@carson.org
Attorneys for Petitioner Attorneys for Respondent
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DAVID ROGER, ESQ.
Nevada Bar No. 2781

LAS VEGAS POLICE PROTECTIVE ASSOCIATION

9330 West Lake Mead Boulevard, Suite 200
Las Vegas, Nevada 89134

Telephone: (702) 384-8692

Facsimile: (702) 384-7989

ANTHONY P. SGRO, ESQ.

Nevada Bar No. 3811

JENNIFER WILLIS ARLEDGE, ESQ.
Nevada Bar No. 8729

SGRO & ROGER

720 South Seventh Street, 3™ Floor
Las Vegas, Nevada 89101

Telephone: (702) 384-9800

Facsimile: (702) 665-4120

FILED
June 15, 2021
State of Nevada
E.M.R.B.

3:41 p.m.

Attorneys for Defendant Las Vegas Police Protective Association

GOVERNMENT EMPLOYEE- MANAGEMENT RELATIONS BOARD

STATE OF NEVADA

NEVADA ASSOCIATION OF PUBLIC
SAFETY OFFICERS, 145 Panama Street,
Henderson, NV. 89015

Complainants,
v.

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT 400 S. Martin Luther King
Blvd. Las Vegas, NV 89106;

LAS VEGAS POLICE PROTECTIVE

ASSOCIATION, 9330 W. Lake Mead Blvd, Ste.

200, Las Vegas, NV 89134,

Respondents.

Case No: 2021-002

RESPONDENT LAS VEGAS POLICE
PROTECTIVE ASSOCIATION’S
MOTION TO STAY.
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COMES NOW Respondent the LAS VEGAS POLICE PROTECTIVE ASSOCIATION,
by and through its attorney of record, David Roger, Esq. hereby files this Motion to Stay. This
Motion is made and based upon the attached Memorandum of Points and Authorities, all papers

and pleadings on file herein, and any oral argument allowed at the time of the hearing

DATED this ___ 7 of June 2021.

LAS VEGAS POLICE PROTECTIVE ASSOC.

By:

David Roger, Esq.

Nevada State Bar No. 2781

Las Vegas Police Protective Association
9330 W. Lake Mead Blvd., Ste. 200

Las Vegas, NV 89134

(702) 384-8692

(702) 824-2261 - fax

Attorney for Respondent

POINTS AND AUTHORITIES

The Association has filed a motion to dismiss, which is pending before the Board. Should
the Board deny the motion, the Association asks the Board to consider staying the case pending
the outcome of the parallel District Court litigation.

The Board has the discretion to stay hearings when a parallel case is litigated in District

Court. See, Wilson v. North Las Vegas Police Department, Case No. A1-045925, Item 677D






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

(February 9, 2009); Boykin v. City of North Las Vegas, Case No. A1-045921, Item 674B
(September 10, 2008); International Union of Operating Engineers v. City of Reno, Case No. Al-
045567, Item No. 395 (October 1996).

As discussed in the Association’s motion to dismiss, this case involves the interpretation
of NRS 289.080(2) as it relates to representation of members by other associations. NAPSO has
alleged that it is entitled to represent peace officers who are members of LVPPA’s collective
bargaining unit. NAPSO also claims the Association is not allowed to monitor interviews.

NAPSO also filed a complaint in District Court against the Association and LVMPD in
case number A-20-827022-C. NAPSQO’s request for a temporary restraining order and preliminary
injunction was denied. The Association has filed a counterclaim alleging Intentional Interference
with Contractual Relations; Fraud in the Inducement; and Civil Conspiracy. The Court denied
NAPSO’s motion to dismiss the Association’s counterclaim. The parties have now begun the
discovery process. The Association anticipates taking numerous depositions prior to trial.

At the heart of both cases is the interpretation of NRS 289.080(2). The Board has stated
several times that it does not have jurisdiction to interpretate NRS 289. Thus, the courts will have
the final say as to whether NAPSO may represent officers who are members of a collective
bargaining unit. The Association anticipates the District Court’s decision will be appealed to the
Nevada Supreme Court.

Because the District Court case will address the interpretation of NRS 289.080(2) and will
likely resolve the issues in the instant case, the Association believes that judicial economy should
weigh in favor of staying the case before this Board.

11
1
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DATED thi:

ay of June 2021.

LAS VEGAS POLICE PROTECTIVE ASSOCIATION

DAVID ROGER, ESQ.

Nevada Bar No. 2781

LAS VEGAS POLICE

PROTECTIVE ASSOCIATION

9330 West Lake Mead Boulevard, Suite 200
Las Vegas, Nevada 89134

ANTHONY P. SGRO, ESQ.

Nevada Bar No. 3811

JENNIFER WILLIS ARLEDGE, ESQ.
Nevada Bar No. 8729

720 South Seventh Street, 3™ Floor
Las Vegas, Nevada 89101

Attorneys for Defendant Las Vegas Police Protective

Association
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CERTIFICATE OF MAILING

The undersigned hereby certifies that on the E/d:ly of June, 2021 a copy of the
above MOTION TO STAY was placed in an envelope with postage affixed thereto then
sealed and deposited with the U. S. Postal Service for first-class Postage fully prepaid, and

addressed to:

NEVADA ASSOCIATION OF PUBLIC SAFETY OFFICERS
(CWA Local 9110, AFL-CIO)

RICHARD P. McCANN, J.D.

145 Panama Street

Henderson, NV 89015

CLARK HILL, PLLC

NICHOLAS M. WIECZOREK, ESQ.
Nevada Bar No. 6170

3800 Howard Hughes Parkway, Suite 500
Las Vegas, NV 89169

Representatives for Complainant

Nick D. Crosby, Esq.

Marquis Aurbach Coffing

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for Respondent, LVMPD

: DAV ROGER, ESQ.
Nevada Bar No. 2781

LAS VEGAS POLICE
PROTECTIVE ASSOCIATION

9330 West Lake Mead Boulevard, Suite 200
Las Vegas, Nevada 89134

Attorneys for Defendant Las Vegas Police
Protective Association

ANTHONY P. SGRO, ESQ.

Nevada Bar No. 3811

JENNIFER WILLIS ARLEDGE, ESQ.
Nevada Bar No. 8729

720 South Seventh Street, 3™ Floor
Las Vegas, Nevada 89101






Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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Marquis Aurbach Coffing

Nick D. Crosby, Esq.

Nevada Bar No. 8996

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

ncrosby@maclaw.com
Attorneys for Respondent,
LVMPD

FILED
June 18, 2021
State of Nevada

E.M.R.B.
9:43 a.m.

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

STATE OF NEVADA

NEVADA ASSOCIATION OF PUBLIC
SAFETY OFFICERS, a Nevada Non-Profit
Corporation and Local Government Employee
Organization, and Their Names and Unnamed
Affected Members,

Complainants,
Vs.

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT, LAS VEGAS POLICE
PROTECTIVE ASSOCIATION, DOE
INDIVIDUALS I through X, inclusive, and,
ROE BUSINESS ENTITIES I through X,
inclusive,

Respondents.

Case No.: 2021-002

LVMPD’S NOTICE OF NON-OPPOSITION TO RESPONDENT
LVPPA’S MOTION TO STAY

Respondent Las Vegas Metropolitan Police Department, (hereinafter “Department” or

“LVMPD Respondent™), by and through its attorneys of record, Nick D. Crosby, Esq., of the law

firm of Marquis Aurbach Coffing, hereby files its Notice of Non-Opposition to Respondent Las

Vegas Police Protective Association’s (“LVPPA”) Motion to Stay, filed on June 15, 2021 in the

/11
/11
/11
/11

Page 1 of 3

MAC:14687-341 4393391_1 6/18/2021 8:37 AM






Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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above referenced matter.,

Dated this ¥ day of June, 2021.

MARQUIS AURBACH COFFING

Las Vegas, Nevada 89145
Attorneys for Respondent,
LVMPD

Page 2 of 3
MAC:14687-341 4393391_1 6/18/2021 8:37 AM
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CEPTIWTCATE OF MAILING
I hereby certify that on the day of June, 2021, I served a copy of the foregoing

LVMPD’S NOTICE OF NON-OPPOSITION TO RESPONDENT LVPPA’S MOTION TO
STAY upon each of the parties by depositing a copy of the same in a sealed envelope in the
United States Mail, Las Vegas, Nevada, First-Class Postage fully prepaid, and addressed to:

Nicholas M. Wieczorek, Esq.
Clark Hill, PC
3800 Howard Hughes Parkway, Suite 500
Las Vegas, NV 89169

And

Richard P. McCann, J.D.
145 Panama Street
Henderson, NV 89015

Attorneys/Representatives for Complaints

David Roger, Esq.

Las Vegas Police Protective Association
9330 W. Lake Mead Blvd., Suite 200
Las Vegas, NV 89134
Attorneys for Complainant,
LVPPA

and that there is a regular communication by mail between the place of mailing and the place(s)

so addressed.

1

~offing

Page 3 of 3
MAC:14687-341 4393391 _1 6/18/2021 8:37 AM
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NEVADA ASSOCIATION OF PUBLIC SAFETY OFFICERS
(CWA Local 9110, AFL-CIO)
RICHARD P. McCANN, J.D.
145 Panama Street
Henderson, Nevada 89015

Office: (702) 431-2677 FILED

Fax: (702) 822-2677 June 25, 2021

Cell: (702) 595-0683 State of Nevada

E-mail: rpmccann01@gmail.com E.M.RB.
11:32 a.m.

CLARK HILL, PLLC

NICHOLAS M. WIECZOREK, ESQ.
Nevada Bar No. 6170

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169

Office: (702) 862-8300

Fax: (702) 862-8400

E-mail: nwieczorek@clarkhill.com
Representatives for Complainant NAPSO

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

STATE OF NEVADA

NEVADA ASSOCIATION OF PUBLIC
SAFETY OFFICERS, a Nevada Non-Profit
Corporation and Local Government Employee
Organization, and Their Named and Unnamed
Affected Members,

CASE NO.: 200X 2021-002

COMPLAINANT’S NOTICE OF NON-
OPPOSITION TO RESPONDENT
LVPPA’S MOTION TO STAY
Complainant,

VS.
LAS VEGAS METROPOLITAN POLICE

DEPARTMENT, and LAS VEGAS POLICE
PROTECTIVE ASSOCIATION,

Respondents.

N N N N N N N N N N N N N N N N N N’
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Complainant NEVADA ASSOCIATION OF PUBLIC SAFETY OFFICERS
(hereinafter “NAPSO”), a Nevada Non-Profit Corporation and Local Government Employee
Organization, and its named and unnamed affected members, by and through their
representatives of record, RICHARD P. McCANN, J.D. of NAPSO/CWA LOCAL 9110 and
NICHOLAS M. WIECZOREK, ESQ. of the law firm of CLARK HILL PLLC, respectfully
submit this Notice of Non-Opposition to Respondent Las Vegas Police Protective Association’s
(hereinafter “LVPPA”) Motion to Stay, filed on June 15, 2021, in the above referenced matter.

DATED this 25th day of June 2021.

NEVADA ASSOCIATION OF CLARK HILL PLLC

PUBLIC SAFETY OFFICERS
CWA Local 9110 — AFL-CIO

By: /8/ Richowd P. McCawwy, J.D. By: // Nicholay M. Wiecgorek
RICHARD P. MCCANN, J.D. NICHOLAS M. WIECZOREK, ESQ.
Executive Director Nevada Bar No. 6170
145 Panama Street 3800 Howard Hughes Parkway, #500
Henderson, NV 89015 Las Vegas, NV 89169
Office: (702) 431-2677 Office: (702) 862-8300
Fax: (702) 822-2677 Fax: (702) 862-8400
E-mail: rpmccann01@gmail.com E-mail: nwieczorek@clarkhill.com

Representatives for NEVADA ASSOCIATION OF PUBLIC SAFETY OFFICERS






CERTIFICATE OF SERVICE

I certify that on this 25" day of June, 2021, the COMPLAINANT’S NOTICE OF NON-
OPPOSITION TO RESPONDENT LVPPA’S MOTION TO STAY was electronically filed
with the EMRB (emrb@business.nv.gov) and served on the Respondents by U.S. Mail and

email at the following address:
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DAVID ROGER, ESQ.

Nevada Bar No. 2781

LAS VEGAS POLICE PROTECTIVE ASSOCIATION
9330 West Lake Mead Boulevard, Suite 200

Las Vegas, Nevada 89134

Telephone: (702) 384-8692

Facsimile: (702) 384-7989

droger@lvppa.com

ANTHONY P. SGRO, ESQ.

Nevada Bar No. 3811

JENNIFER WILLIS ARLEDGE, ESQ.
Nevada Bar No. 8729

SGRO & ROGER

720 South Seventh Street, 3™ Floor
Las Vegas, Nevada 89101

Telephone: (702) 384-9800

Facsimile: (702) 665-4120

Attorneys for Respondent Las Vegas Police Protective Association

NICK D. CROSBY, ESQ.
Nevada Bar No. 8996
Marquis Aurbuch Coffing
10001 Park Run Drive

Las Vegas, NV 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816

Attorneys for Respondent Las Vegas Metropolitan Police Department

[s/ Deboradv]. Swrowiec
An Employee of Clark Hill PLLC

ClarkHill\62683\372528\263314575.v1-6/25/21






		11. Respondent LVVPA's Motion to Stay.pdf

		12. LVMPD's Non-Opposition to LVPPA's Motion to Stay.pdf

		13. NAPSO's Non-Opposition to LVPPA's Motion to Stay.pdf
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FISHER & PHILLIPS LLP

Las Vegas, Nevada 89101
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FISHER & PHILLIPS LLP FILED
MARK J. RICCIARDI, ESQ. May 17, 2021
Nevada Bar No. 3141 State of Nevada
ALLISON L. KHEEL, ESQ. E.M.R.B.
Nevada Bar No. 12986 5:28 p.m.

300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101

Telephone: (702) 252-3131

Facsimile: (702) 252-7411

E-mail: mricciardi@fisherphillips.com
E-mail: akheel@fisherphillips.com

Attorneys for Respondents City of Henderson
and Chief Thedrick Andres

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
HENDERSON POLICE )
SUPERVISORS ASSOCIATION, a )
Nevada Non-Profit Corporation and ) EMRB Case No.: 2020-031
Local Government Employee
Organization, and Their Named and )
Unnamed Affected Members, )
) RESPONDENTS CITY OF
Complainants, ) HENDERSON AND POLICE
)  CHIEF THEDRICK ANDRES’
VS. ) MOTION FOR EXTENSION OF
TIME TO ANSWER FIRST
CITY OF HENDERSON, AND )
POLICE CHIEF THEDRICK ) AMENDED COMPLAINT
ANDRES, )
)
Respondents. )
)

Respondents City of Henderson (the “City”) and Police Chief Thedrick Andres
(collectively the “Respondents™), by and through their undersigned counsel, Fisher &
Phillips LLP, hereby move the Employee-Management Relations Board (“EMRB” or

the “Board”) for an extension of time to Answer! Complainants’ First Amended

! Respondents reserve the right to assert any and all objections or defenses to the FAC, including, but not
limited to, the timeliness of the claims, jurisdiction over the parties, and/or to request deferral to the parties’
grievance and arbitration procedure, and by requesting this extension in no way waives any rights to bring
any motions and/or assert any affirmative defenses.

o1-
FP 405059571
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Complaint (“FAC”), assert affirmative defenses and otherwise respond to the FAC filed
April 26, 2021, by the Henderson Police Supervisors Association (“HPSA” or
“Complainants™) to an appropriate date, at least 21 days after the orders resolving
Respondents’ currently pending motions. This Motion is based upon NAC 288.240 and
NAC 288.253, the pleadings on file with the Board, the following Memorandum of Points
and Authorities, and any arguments of the record herein.

MEMORANDUM OF POINTS AND AUTHORITIES

L. ARGUMENT

Together with this Motion, on May 17, 2021, Respondents filed two other
motions addressing the FAC: (1) a Motion to Dismiss or in the Alternative a Motion for
a More Definite Statement; and (2) a Motion for Deferral to the Grievance and
Arbitration Procedure. The first motion seeks necessary additional details without which
Respondents cannot adequately investigate or respond to the claims in the FAC. See,
Wilson, Item No. 677E, at p. 4:15-23 (citing Coury v. Whittlesea-Bell Luxury Limousine,
102 Nev. 302, 308, 721 P.2d 375, 378 (1986)) (“the Nevada Supreme Court recognized
that a party before an administrative agency must be provided sufficient notice to give it

999

‘an adequate opportunity to prepare [for the hearing].””). Many of the details sought in
the first motion were sought in the City’s first Motion to Dismiss the original Complaint,
and were ordered to be provided by the EMRB, yet the additional details were not
provided in the FAC. Additionally, based on the inclusion of the names in the FAC, the
City has presently identified four (4) pending grievances that appear to substantially
overlap with the allegations in the FAC and has filed the second motion seeking deferral
to the grievance and arbitration procedure.

It would be unfairly prejudicial to force Respondents to either answer the vague
and ambiguous allegations in the FAC, and risk waiving the objections and arguments in

their Motion for a More Definite Statement, or risk waiving the right to assert affirmative

defenses if the Board denies Respondents’ Motion for a More Definite Statement.

FP 40505957.1
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Granting the requested extension avoids the potential prejudice to Respondents and
ensures Respondents’ rights to due process.
IL. CONCLUSION

For the reasons set forth herein, good cause exists for extending Respondents’
deadline to Answer or otherwise respond to the FAC, and Respondents respectfully
request that the Board grant the requested extension to avoid unfairly prejudicing

Respondents in this matter.

Dated this the 17" day of May, 2021.
FISHER & PHILLIPS LLP

By:_/s/ Allison L. Kheel, Esq.
Mark J. Ricciardi, Esq.
Allison L. Kheel, Esq.

300 S. Fourth Street, Ste. 1500

Las Vegas, NV 89101
Attorneys for Respondents

FP 40505957.1
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CERTIFICATE OF SERVICE

This is to certify that on the 17" day of May, 2021, the undersigned, an employee
of Fisher & Phillips LLP, electronically filed the foregoing RESPONDENTS CITY OF
HENDERSON AND POLICE CHIEF THEDRICK ANDRES’ MOTION FOR
EXTENSION OF TIME TO ANSWER FIRST AMENDED COMPLAINT with the

EMRB (emrb@business.nv.gov), and a copy was mailed to:

Richard P. McCann, J.D. Nicholas M. Wieczorek, Esq.

Nevada Assoc. of Public Safety Clark Hill, PLLC

Officers 3800 Howard Hughes Pkwy.
145 Panama Street Suite 500

Henderson, NV 89015 Las Vegas, NV 89169

Rpmccann01@gmail.com nwieczorek(@clarkhill.com

By: /s/ Darhyl Kerr
An employee of Fisher & Phillips LLP

FP 40505957.1
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NEVADA ASSOCIATION OF PUBLIC SAFETY OFFICERS

(CWA Local 9110, AFL-CIO)
RICHARD P. McCANN, J.D.
145 Panama Street

Henderson, NV 89015

Office: (702) 431-2677

Fax: (702) 822-2677

Cell: (702) 595-0683

E-mail: rpmccann01@gmail.com

CLARK HILL, PLLC

NICHOLAS M. WIECZOREK, ESQ.
Nevada Bar No. 6170

3800 Howard Hughes Parkway, Suite 500
Las Vegas, NV 89169

Office: (702) 862-8300

Fax: (702) 862-8400

E-mail: nwieczorek@clarkhill.com
Representatives for Complainant

FILED

JuN 01 202
STATE OF NEVADA

2 oy 2
E. Wi

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

STATE OF NEVADA

HENDERSON POLICE SUPERVISORS )
ASSOCIATION a Nevada Non-Profit )
Corporation and Local Government Employee )
Organization, and Their Named and Unnamed )
Affected Members, )

Complainants,
Vs.

)

)

)

)

)

CITY OF HENDERSON; )
POLICE CHIEF THEDRICK ANDRES; )
)

)

)

)

)

)

Respondents.

CASE NO.: 2020-031

COMPLAINANT’S NOTICE OF NON-
OPPOSITION TO CITY OF
HENDERSON AND CHIEF THEDRICK
ANDRES’S MOTION FOR STAY AND
FOR PARTIAL DEFERRAL TO THE
GRIEVANCE AND ARBITRATION
PROCEDURE; AND MOTION FOR
EXTENSION OF TIME TO ANSWER
FIRST AMENDED COMPLAINT
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Complainant, HENDERSON POLICE SUPERVISORS ASSOCIATION, a Local
Government Employee Organization, and their Named and Unnamed Affected Members, by
and through their representatives of record, RICHARD P. McCANN, J.D. of the NEVADA
ASSOCIATION OF PUBLIC SAFETY OFFICERS/CWA LOCAL 9110 and NICHOLAS M.
WIECZOREK, ESQ. of the law firm of CLARK HILL PLLC, respectfully submits this Notice
of Non-Opposition to City of Henderson and Chief Thedrick Andres’s Motion for Stay and for
Partial Deferral to the Grievance and Arbitration Procedure, as well as the Motion for
Extension of Time to Answer First Amended Complaint in the above-referenced EMRB matter.

DATED this 1% day of June 2021.

NEVADA ASSOCIATION OF CLARK HILL PLLC

PUBLIC SAFETY OFFICERS

CWA Local 9110 - AFL-CIO

By: /8 Richawd P. McCavwy, 1.D. By: /s Nicholay M. Wiecgorek
RICHARD P. MCCANN, J.D. NICHOLAS M. WIECZOREK, ESQ.
Executive Director Nevada Bar No. 6170
145 Panama Street 3800 Howard Hughes Parkway, #500
Henderson, NV 89015 Las Vegas, NV 89169
Office: (702) 431-2677 Office: (702) 862-8300
Fax: (702) 822-2677 Fax: (702) 862-8400
E-mail: rpmccann01@gmail.com E-mail: nwieczorek@clarkhill.com

Representatives for HENDERSON POLICE SUPERVISORS ASSOCIATION
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CERTIFICATE OF SERVICE
I certify that on this 1** day of June, 2021 the COMPLAINANT’S NOTICE OF NON-
OPPOSITION TO CITY OF HENDERSON AND CHIEF THEDRICK ANDRES’S MOTION
FOR STAY AND FOR PARTIAL DEFERRAL TO THE GRIEVANCE AND
ARBITRATION PROCEDURE; AND MOTION FOR EXTENSION OF TIME TO ANSWER
FIRST AMENDED COMPLAINT was electronically filed with the EMRB

(emrb@business.nv.gov) and served on the Respondents by U.S. Mail and email at the

following address:

Mark J. Ricciardi, Esq.

Allison L. Kheel, Esq.

Fisher & Phillip LLP

300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101

Email: mricciardi(@fisherphillips.com
Email: akheel@fisherphillips.com
Phone: (702) 252-3131

Fax: (702) 252-7411

Attorneys for Respondents

[s/ Deboralv J. Surowiec
An Employee of Clark Hill PLLC

ClarkHill\62683\372528\263106293.v1-6/1/21




http:SW"OWie.ct

http:akheel(a,Jisherphillips.com

http:fisherphillips.com

http:business.nv



		27. Respondents' Motion for Extension of Time to Answer FAC.pdf
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FISHER & PHILLIPS LLP

MARK J. RICCIARDI, ESQ. FILED
Nevada Bar No. 3141 May 17, 2021
ALLISON L. KHEEL, ESQ. State of Nevada
Nevada Bar No. 12986 E.M.R.B.
300 South Fourth Street, Suite 1500 5:28 p.m.

Las Vegas, Nevada 89101

Telephone: (702) 252-3131

Facsimile: (702)252-7411

E-mail: mricciardi@fisherphillips.com
E-mail: akheel@fisherphillips.com

Attorneys for Respondents City of Henderson
and Chief Thedrick Andres

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

HENDERSON POLICE
SUPERVISORS ASSOCIATION, a
Nevada Non-Profit Corporation and
Local Government Employee
Organization, and Their Named and
Unnamed Affected Members,

EMRB Case No.: 2020-031

HENDERSON AND THEDRICK
ANDRES’ MOTION FOR STAY
AND FOR PARTIAL DEFERRAL
TO THE GRIEVANCE AND
ARBITRATION PROCEDURE

Complainants,

VS.

CITY OF HENDERSON; CHIEF

)
)
)
)
)  RESPONDENTS CITY OF
)
)
)
)
THEDRICK ANDRES:; )

Respondents.

Respondents City of Henderson (the “City”) and Police Chief Thedrick Andres
(collectively the “Respondents”), by and through their undersigned counsel, Fisher &
Phillips LLP, hereby move the Employee-Management Relations Board (“EMRB” or the
“Board”) for an order staying the proceedings related to the First Amended Complaint
(“Complaint”) and fully or partially deferring to the ultimate outcome of the Parties’
Grievance and Arbitration procedure (“Grievance Procedure™) contained within the
Collective Bargaining Agreement (“CBA”) currerily in effect between the City and the

Henderson Police Supervisors Association (“HPSA,” “Complainants” and/or “Union”).

FP 40537844.2
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This Motion is brought in good faith pursuant to NAC 288.240 and NAC 288.375 and is
based upon the attached Memorandum of Points and Authorities, the papers and pleadings
on file herein, as well as any oral arguments deemed necessary by the Board.

MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

The case arises from several instances of discipline involving HPSA members as
well as several promotions of individuals within the bargaining unit. The Union and the
City have a negotiated Grievance Procedure, and three of the issues identified in the
Complaint are also the subject of currently pending grievances pursuant to the Parties’
Grievance Procedure. As further explained below, deferral of the Complaint to the
Parties’ Grievance Procedure contained within the CBA is proper. Alternatively, the City
requests a stay of the Complaint pending the decision or resolution of the various
contractual Grievances.

II. FACTUAL ALLEGATIONS

The City and the HPSA are Parties to a CBA, with a term of July 1, 2020 through
June 30, 2021, currently on file with the Board. A copy of the CBA is attached as Exhibit
A. The CBA contains provisions regarding work rules and the discipline of an employee
in the bargaining unit. See Ex. A, pp. 40, 60-61, Art. 22, Appx. A. Article 29 of the CBA
comprehensively describes the grievance and arbitration procedures governing employee
discipline alleged to be in violation of the CBA. See Ex. A, pp. 46-49, Art. 29.

On October 19, 2020, Sergeant Christopher Aguiar filed a grievance (“Aguiar
Grievance”) alleging excessive discipline resulting from a minor traffic accident. A copy
of the Grievance is attached hereto as Exhibit B. The Grievance involves claims of
discriminatory and excessive discipline in violation of the contract, alleging “after the
vehicle did not move, I tapped the rear bumper with my front bumper at approximately
two miles per hour and the driver raised his arm up to acknowledge me and cleared the
intersection.” Ex. B, p. 1. These allegations appear to involve the same factual incident

described in Paragraphs 26-29 of the Complaint. Paragraph 26 of the Complaint alleges

-2
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“while he was awaiting promotion from that list, Sgt. Aguiar was involved in a minor car
accident, where Sgt. Aguiar’s car ‘tapped’ another car while on route to a murder scene.
There were no injuries and extremely minimal property damages which was not proven
to have been caused by the incident.” Compl. § 26. Paragraph 27 of the Complaint further
alleges that Andres used “Aguiar’s minor car accident [to] impose excessive and
unnecessary discipline, and use[d] it to justify removing Sgt. Aguiar from the promotional
list.” Compl.  27.

Finally, on September 23, 2020, Lieutenant Brandon Brooks filed a grievance
(“Brooks Grievance”) alleging discrimination. A copy of the Brooks Grievance is
attached hereto as Exhibit C. The Brooks Grievance involves allegations of
discrimination, stating “previously I was on the Captains list and it was abruptly
terminated months prior to expiring with two Captain vacancies. The Chief personally
stated that he had philosophical differences with me when he advised that I was going
back to patrol after over two and a half years in Internal Affairs . . . at this point it seems
like I am being discriminated against.” Ex. C, p. 2. These allegations appear to involve
the same factual incident described in Paragraphs 17-21, 34-35, and 37-38 of the
Complaint. Paragraph 34 of the Complaint alleges “[Chief] ANDRES arbitrarily
informed Lt. Brandon Brooks that he would no longer be working in Internal Affairs as
ANDRES wanted to ‘go a different direction’ . . . and was consequently removing him
from this position.” Compl. q 34. Paragraph 37 alleges that “Brooks’s application for
that position was summarily denied, because he is and has been a pro-Union advocate
who is a member of the HPSA executive board” and because he was a “a different racial
background[] than ANDRES.” Compl. 9917, 37.

As the allegations and issues set forth in Paragraphs 17-21, 26-27 and 34-39 of
the Complaint are the same as the allegations and issues set forth in the current
Grievances, the Board should stay this matter pending the resolution of the Parties’
contractual grievance process and defer to the Awards and dismiss the claims stated in

these Paragraphs of the Complaint.

FP 40537844.2
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III.  ARGUMENT

A. Deferral Of The Complaint Is Proper Because The Union Must
Exhaust Its Contractual Remedies Under The CBA

It is well settled that, under NAC 288.375, the Board may defer a matter if a party
has not exhausted its contractual remedies. NAC 288.375(2). In cases in which all
appropriate remedies have not been exhausted, the EMRB will defer hearing a case until
all contractual avenues of relief have been pursued. Clark County Classroom Teachers
Ass’n v. Board of Trustees of the Clark County Sch. Dist., Case No. A1-045408, Item
#203 (dismissing a matter because the parties had not exhausted all steps in their
arbitration procedures); Education Support Employees Association v. Clark County
School District, Case No. A1-045657, Item #446 (remanding case to grievance and
arbitration procedures of collective bargaining and deferring decision to hear case until
after the parties had exhausted their contractual remedies). Indeed, the Board has
repeatedly emphasized that deferral should be granted liberally to permit resolution of
disputes through the negotiated grievance and arbitration procedure. See County of Clark,
Nev. v. International Ass’n of Fire Fighters, Local 1908, Case No. 2017-033 (Feb. 22,
2018) (“[TThe Board has repeatedly emphasized that the preferred method for resolving
disputes is through the bargained-for processes, and the Board applies NAC 288.375(2)
liberally to effectuate that purpose.”).

The terms and conditions of employment with the City are governed by the CBA
between the City and the HPSA. See Ex. A. Article 29 of the CBA provides for a
thorough Grievance Procedure and the appeal of employee discipline is included in that
procedure. See Ex. A, pp. 40 and 46, Art. 22 and 29. Additionally, allegations of
discrimination in imposing discipline and denying promotions would be considered a
breach of contract — also falling within the Parties’ Grievance Procedure. See Ex. A,
pp. 46-49, Art. 29.

///
///
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On October 19, 2020, Sergeant Aguiar filed a Grievance regarding discipline he
received for his involvement in a minor car accident. See Ex. A. This discipline is also
mentioned in Paragraphs 26-27 of the Complaint. Compl. 9 26-27. Similarly, many of
the claims in Paragraphs 17-39 of the Complaint are identical to the claims set forth in
the pending Grievances. The Vacancy Grievance contains the same allegations as
Paragraph 39 of the Complaint, and the Brooks Grievance contains the same allegations
set forth in Paragraphs 17-21, 34-35 and 37-38 of the Complaint.

Because Complainants’ allegations in the Complaint currently before the EMRB
specifically pertain to the issues of failure to promote and discriminatory discipline, and
because those matters are presently subject to the Grievance Procedure of Article 29 of]
the CBA (which may ultimately resolve the matters stated in the Complaint), the EMRB
should defer these proceedings until the grievance and arbitration process is concluded.

Alternatively, to the extent that any of the causes of action in the Complaint would
not be subject to the Grievance Procedure of Article 29 of the CBA, and/or are expressly
required by either Contract or law to be heard by the Board, the Board should stay the
hearing of the Complaint until the conclusion of the grievance and arbitration process and
postpone deciding the City’s Motion for Partial Deferral until such time as the City can
present a complete record from the Grievance Procedure such that the Board can
accurately determine whether “the contractual issue[s were] factually parallel to the unfair
labor practice issue[s]; and the arbitrator was presented generally with the facts relevant
to resolving the [unfair labor practice].” See City of Reno v. Reno Police Protective Ass’n,
118 Nev. 889, 896, 59 P.3d 1212, 1217 (2002) (citing Garcia v. N.L.R.B., 785 F.2d 807,
809 (9th Cir. 1986) (quoting Spielberg Manufacturing Co., 112 N.L.R.B. 1080, 1082
(1955)); and Olin Corp., 268 N.L.R.B. 573, 574 (1984).

/1
/1
/1
/17
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IV.  CONCLUSION

Based upon the foregoing reasons, the City respectfully requests that the Board
fully or partially defer the Complaint to the Parties’ Grievance Procedure, and, to the
extent a cause of action in the Complaint is not subject to the Grievance Procedure or the
Board cannot presently determine if the Grievance Procedure will resolve these matters,
stay additional proceedings related to the Complaint in this matter until Complainants
have exhausted the grievance and arbitration procedures contained within the CBA.

Dated this the 17" day of May, 2021.

FISHER & PHILLIPS LLP

By:__/s/ Allison L. Kheel, Esgq.
Mark J. Ricciardi, Esq.
Allison L. Kheel, Esq.

300 S. Fourth Street, Ste. 1500

Las Vegas, NV 89101
Attorneys for Respondents

FP 40537844.2
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CERTIFICATE OF SERVICE

This is to certify that on the 17% day of May, 2021, the undersigned, an employee
of Fisher & Phillips LLP, electronically filed the foregoing RESPONDENTS
CITY OF HENDERSON AND THEDRICK ANDRES’ MOTION FOR STAY AND
FOR PARTIAL DEFERRAL TO THE GRIEVANCE AND ARBITRATION
PROCEDURE with the EMRB (emrb@business.nv.gov), and a copy was mailed to:

Richard P. McCann, J.D. Nicholas M. Wieczorek, Esq.

Nevada Assoc. of Public Safety Clark Hill, PLLC
Officers 3800 Howard Hughes Pkwy.
145 Panama Street Suite 500

Henderson, NV 89015 Las Vegas, NV 89169

By: /s/ Darhyl Kerr
An employee of Fisher & Phillips LLP
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EREAMBLE:

WHEREAS, the CITY of Henderson (the “CITY”) is engaged in furnishing essential public
services vital to the health, safety and welfare of the population of the City;

WHEREAS, both the CITY and its employees have a high degree of responsibility to the
public in so serving the public without interruption of essential services;

WHEREAS, both the CITY and the Henderson Police Supervisors Association (the
“Parties”) recognize this mutual responsibility, and have entered into this agreement as
an instrument and means of maintaining the existing harmonious relationship between
the CITY and its employees, and with the intention and desire to foster and promote the
responsibility of sound, stable and peaceful labor relations between the CITY and its
employees;

WHEREAS, the parties recognize that this Agreement is not intended to modify any of
the discretionary authority vested in the CITY by the statutes of the State of Nevada; and

WHEREAS, the parties have reached an understanding concerning wages, hours and
conditions of employment and have caused the understanding to be set out in this
Agreement, with the effective dates of July 1, 2020 through June 30, 2021 and

NOW, THEREFORE, the parties do agree as follows:

ARTICLE 1, RECOGNITION:

The City of Henderson, (hereinafter referred to as the “CITY"), and the Police Department
(hereinafter referred to as the “DEPARTMENT”) recognizes the HENDERSON POLICE
SUPERVISORS ASSOCIATION, NEVADA ASSOCIATION OF PUBLIC SAFETY
OFFICERS/COMMUNICATIONS WORKERS OF AMERICA, LOCAL 9110 (hereinafter
referred to as the “HPSA”), as the bargaining agent for the classifications listed in this
Agreement for the purpose of collective bargaining as set forth in NRS 288.

HPSA Labor Agreement - July 1, 202G- June 30, 2021
Page 4
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ARTICLE 2. ASSOCIATION AND MANAGEMENT RIGHTS:

Section 1:  The CITY and the HPSA agree that the City possess the sole right to
operate the Department and that all Management rights remain with those
officials. These rights include, but are not limited to:

@)

(b)

()

(d)

©)

®

),

HPSA Labor Agreement - July 1, 2020— June 30, 2021

Hire, direct, classify, assign, or transfer HPSA Members; except
when such assignment or transfer is done as a part of the
disciplinary process.

Reduce in force, demote, or lay off any HPSA Member because of
lack of work or lack of money.

Determine appropriate staffing levels and work performance
standards, and the means and methods by which operations are
conducted, except for HPSA Member safety considerations.

Determine work schedules, tours of duty, daily assignments,
standards of performance, and/or the services to be rendered.

Determine quality and quantity of services to be offered to the public
and the means and methods of offering those services.

Determine the content of the workday, including without limitation
workload factors, except for HPSA Member safety considerations.

Take whatever action may be necessary to carry on its
responsibilities in situations of emergency such as a riot, military
action, natural disaster or civil disorder.

Manage its operation in the most efficient manner consistent with the
best interests of all its citizens, its taxpayers, and HPSA Members.

Promote HPSA Members and determine promotional procedures, as
provided in this Agreement.

Educate and train HPSA Members and determine corresponding
criteria and procedures.

The CITY shall have such other exclusive rights as may be
determined by N.R.S. 288.150 and this Agreement.

Page 5






()} The CITY S failure to exercise any prerogative or function hereby
reserved to it, or the CITY S exercise of any such prerogative or
function in a particular manner shall not be considered a waiver of
the CITY S rights reserved herein or preclude it from exercising the
same in some other manner not in conflict with the provisions of this
Agreement. Notice requirements set forth in this Agreement shall not
be deemed as a limitation on the CITY S right to exercise the
prerogatives provided by this Article or the Nevada Revised Statutes.

Section 2: The CITY and the HPSA agree that the HPSA possesses those rights
afforded to its members pursuant to NRS 288, NRS 289, State and Federal
law, Departmental Policy, and the terms and conditions of this Agreement.

ARTICLE 3. CLASSIFICATION AND REPRESENTATION:

Section 1:  The CITY and the HPSA agree that the following classifications are
represented by the HPSA:

Police Sergeant
Police Lieutenant
Corrections Sergeant
Corrections Lieutenant

Section 2:  Assignment Differential Pay:

(@) For the period assigned, HPSA Members identified below shall
receive assignment differential pay (ADP) as follows:

Specialized Assignments ADP
Acting Pay 10%
Professional Standards Lieutenant 8%
K-9/ Tactical Response Lieutenant 8%
SWAT Sergeant 8%
K-9 Sergeant 8%
Motors Lieutenant 8%
Motors Sergeant 8%
CRU/PSU Lieutenant 8%
PSU Sergeant 8%
Narcotics/ROP/Intel Lieutenant 8%
Homeland Security Sergeant 8%
Homeland Security Lieutenant 8%
Narcotics Sergeant 8%
ROP/Intel Sergeant 8%
Investigations Lieutenant 8%
Investigations Sergeant 8%
Field Training Supervisor (per Section (c) below) 8%

HPSA Labor Agreement - July 1, 2020 June 30, 2021
Page 6
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(c)

(d)

(e)

HPSA Labor Agreement - July 1, 2020~ June 30, 2021

Training Lieutenant 8%
Training Sergeant 8%
Support Lieutenant (Jail) 8%
Intelligence Lieutenant (Jail) 8%
Intelligence Sergeant (Jail) 8%
Technical Services Lieutenant 8%
Accreditation Sergeant 8%
IAB Lieutenant 8%
IAB Sergeant 8%
CRU Sergeant 8%
Administrative Sergeant 8%
Administrative Lieutenant 8%
PIO Lieutenant 8%

If determined necessary by the Chief of Police that new specialized
assignments are required and are eligible for ADP, a Sergeant and/or
Lieutenant will receive the applicable ADP.

Assignment differential pay is a temporary monetary compensation
paid to HPSA Members who are assigned to the assignment
categories indicated above. ADP assignments are not promotional
and therefore, no property rights exist. Employees shall only receive
ADP pay for the duration of their assignment and the elimination of
an ADP does not constitute a reduction in salary as defined in NRS
289.010.

The parties recognize that certain specialized assignments require
flexibility in work hours, locations and the sharing operational
guidance during active enforcement incidents.

The number of required employees serving as Field Training
Supervisors (FTS) will be based upon the number of projected
promotions and the needs of the department. Those individuals
assigned as an FTS will receive the appropriate PERS eligible ADP
as defined in Section 2 (a) for the period(s) of time they are assigned
and developing a Supervisor trainee, with a two (2) pay period
minimum assignment. Extensions of the original assignment will be
made on a full-pay period basis. Field Training Supervisors who are
not assigned a trainee but who fill in as an FTS in the absence of a
trainee’s assigned FTS will receive the appropriate ADP as defined
in Section 2 (a), on a day for day basis.

K-9 handlers will receive the equivalent of five (5.0) overtime hours
of compensation bi-weekly per dog, for the at-home care, grooming,
transportation, and feeding of the dog.

Police Sergeants and Lieutenants assigned to motorcycles will
receive the equivalent of one and one-half (1.5) overtime hours bi-
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weekly for the off-duty maintenance and care of the motorcycle
assigned to them.

Section 3: Shift Differential: For those HPSA Members whose 51% of the hours

worked fall after 2:00 p.m. shall receive a 4% swing shift differential. For
those HPSA Members whose 51% of the hours worked fall after 8:00 p.m.
shall receive a 6% graveyard shift differential.

Shift Differential 4% swing shift

(@)

(b)

(©)

(d)

6% graveyard shift

Upon re-assignment, differential pay would cease if no longer
applicable. An exception to this policy would be in the case where an
HPSA Member is injured in the line of duty, working modified duty,
and whose normally assigned shift is other than days. In such cases,
the HPSA Member will receive full salary, including shift differential.

Shift differential pay is a temporary monetary compensation paid to
the HPSA Member who is assigned to the shifts indicated above.
Employees working swing or graveyard shifts who are assigned to
day shift to accommodate requests for temporary modified duty for
non-occupational injury or illness will not receive shift differential for
the duration of that accommodation. Shift differential shall continue
to be paid during vacation leave, sick leave, and any other paid
leaves, including administrative leave authorized by the Chief of
Police or designee

Members assigned to swing, or graveyard shifts receive shift
differential for all hours worked, including overtime. Conversely, day
shift employees do not receive shift differential when working
overtime on swings or graveyard shifts. HPSA Members who receive
overtime per the provisions of Article 3 Section 2 (d) and (e), will be
paid shift differential for those hours.

Temporary assignments: HPSA Members that are assigned to a shift
on a temporary basis through a written order from the Chief of Police,
will be paid the applicable shift differential for the actual shift they
work. For example: a dayshift employee assigned to a graveyard
shift will receive graveyard shift differential and a graveyard shift
employee assigned to day shift will receive no shift differential. Shift
differential while on vacation or sick leave during this temporary
assignment will be paid in accordance with the appropriate
differential for the shift assigned.

Section 4:  Bilingual Pay: HPSA Members who are eligible for bilingual pay must pass

a City of Henderson approved Spanish proficiency examination at the City
of Henderson’s expense to receive a monthly payment of $80.00 per month,
beginning the first month after they have successfully completed the
assessment. The payment will be received in the HPSA Member’s

HPSA Labor Agreement - July 1, 2020— June 30, 2021
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paycheck. Once an HPSA member has successfully completed the
mandatory assessment, they will not be required to complete another exam
unless they voluntarily withdraw and then wish to re-enter the program.
Should the HPSA Member demonstrate an unwillingness to utilize his
second language skills for the benefit of the department, the department
may remove the individual from the list and bilingual pay will cease for that
individual.

Section 5: Acting Pay: Sergeants and Lieutenants who are directed via department

Special Order by the Deputy Chief of Police, Chief of Police, or designee,
to temporarily accept the responsibilities of their superior officer (Lieutenant
or Captain) will be awarded acting pay. Acting pay shall be paid at a rate of
ten percent (10%) higher than the HPSA Members current hourly rate and
be in addition to any applicable shift differential and assignment differential
if the elevated responsibilities are in a position eligible for an assignment
differential.

Section 6: For full-shift absences where a Sergeant serves as Watch Commander,

they will receive an eight percent (8%) premium for their shift.

ARTICLE 4, HPSA MEMBERSHIP:

Section 1:

Section 2:

Section 3:

HPSA membership shall be at the sole discretion of the employee.
HPSA membership shall carry no validity in reclassification of an employee.

The HPSA shall evidence in writing to the CITY all current officers of the
HPSA representing employees under this Agreement.

ARTICLE 5. WAGES;

Section 1:

Section 2:

HPSA Labor Agreement - July 1, 2020~ June 30, 2021

Wage adjustments become effective with the pay period that includes July
1st of a given year. Wage adjustments for the term of this Agreement are:

July 1, 2020: HPSA members will receive the same base wage increase
that members of the HPOA receive. The base wage increase will occur at
the same time the HPOA base wage increase is effective. If HPOA
members receive a lump-sum payment, HPSA members will receive the
same lump sum payment with the same parameters as the HPOA
payment. Subject to the provisions of (NRS 288 as amended), the lump
sum payment will be made in the same pay period as the HPOA payment.

Subject to the provisions of (NRS 288 as amended), and Section 1 above,
effective the first pay period that includes July 1 of each fiscal year, the
base wage of classifications covered by this Agreement shall be increased
by the same general wage increase negotiated by the Henderson Police
Officers’ Association (HPOA). If the HPOA has not negotiated a wage
modification by the beginning of the fiscal year, modifications to the HPSA
wage schedule will occur on the same effective date of any subsequent
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HPOA wage schedule change.

@

This HPSA wage schedule reflects a twenty-five percent (25%)
hourly wage differential between police and corrections officers and
their respective sergeants. It also reflects a twenty percent (20%)
hourly wage differential between police and corrections sergeants
and their respective lieutenants. These percentage differentials will
be maintained after each negotiation between the Henderson Police
Officers’ Association and the CITY.

The wage schedule for HPSA members covered by this Agreement
is defined in Appendix B of this Agreement. The implementation
details of this wage schedule and Step assignments for promotions
after the effective date of this Agreement are included in Appendix
B of this Agreement.

Section 3: Newly promoted HPSA members will establish and maintain a Step
Increase Date that will mirror their promotion date and will not receive an
additional Step increase at the end of their qualifying period.

(@)

(b)

Should subsequent negotiations between the Henderson Police
Officers’ Association and the CITY produce additional Steps above
the current Thirteen (13) Step wage schedule, the CITY will add an
additional Step(s) to this wage schedule if a complimentary Step that
reflects the 25% and 20% differential does not already exist.

Should subsequent negotiations between the Henderson Police
Officers’ Association and the CITY produce a wage schedule that
increases the current five percent (5%) spread between each Step,
the CITY will make the same change to the HPSA wage schedule.

Section 4: In the event of an employee’s death, the CITY will help the beneficiaries fill
out the necessary forms and ensure that they are properly signed in order
to ensure that the beneficiaries will receive any monies due them.

Section 5:

HPSA Labor Agreement - July 1, 2020—June 30, 2021

(@)

A deceased employee’s final paycheck, including wages earned
and all payable leave accruals per this Agreement, will be distributed
to the beneficiary(s) designated on the employee’s COH Final Check
Beneficiary Form, or the City-provided life insurance form if the Final
Check Form has not been completed. If no such beneficiary(s) exist,
the proceeds will be dispersed per NRS 281.155.

The City will continue to make an $118.28 contribution each pay period to
a retirement health saving plan (RHS). This amount reflects the $22 per
pay period deduction per the provisions of the Joint Benefits Agreement.
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ARTICLE 6. PAY DAY:

Pay day shall be bi-weekly and in no case shall more than five (5) regularly scheduled
work days' pay be held back from the end of the pay period. All payroll-generated
compensation will be made by electronic direct deposit to the HPSA Members’ identified
accounts, except for those circumstances where electronic deposit is temporarily
unavailable to the Member. The Member should contact Payroll in advance if direct
deposit is temporarily suspended.

ARTICLE 7. LONGEVITY:

In the event any other labor agreement with the City of Henderson incorporates and/or
reinstates Longevity pay, the HPSA may request to reopen negotiations of the terms of
Article 5 Wages and/or Article 7 Longevity, and such negotiations will commence no later
than 30 days after the HPSA'’s request.

ARTICLE 8. CLOTHING AND PERSONAL EFFECTS ALLOWANCE:

Section 1: Effective the 1st month after City Council approval of this Agreement, the
CITY shall provide a uniform allowance in the amount of One-Hundred
Dollars ($100.00) per month to each full-time HPSA member for the
purchase and maintenance of uniforms. Such allowance shall be paid
monthly and added to the HPSA Members’ paycheck.

Section 2: Uniform standards shall be at the discretion of the CITY and as further
specified in the Departmental Rules and Regulations.

Section 3: Upon any changes in the existing police uniform, including but not limited
to the addition of clothing, equipment or related items, the party requesting
the change shall bear the initial expense. Any changes initiated by the
HPSA must receive the approval of the CITY.

Section 4: For those HPSA Members assigned to the motorcycle unit of the Henderson
Police Department, the CITY agrees to purchase the following initial
clothing and safety equipment:

(@)  Two pair of boots

(b)  Two pair of pants

(c) One pair of night safety glasses

(d)  One pair of safety glasses

It is understood that any additional uniforms or replacements will be at the
HPSA Members expense.

HPSA Labor Agreement - July 1, 2020— June 30, 2021
Page 11






ARTICLE 9. INSURANCE:

This Article has been deleted from this Agreement and replaced by the terms of the Joint
Benefits Agreement between the City, Local 1883 IAFF, the HPOA and HPSA; with a
term of January 1, 2019 through December 31, 2022. Should the Joint Benefits
Agreement fail to be extended or potential legislative changes render the purpose of the
agreement m

subject of bargaining as defined in NRS 288.150 (f).

ARTICLE 10. SAFETY AND HEALTH:

Section 1: The CITY agrees to provide annually a physical examination as required by
NAC 617 and NRS 617 to all personnel in the HPSA with a copy of the
results inserted into the HPSA Members confidential health file. The CITY
will allow two (2) hours of on-duty time or pay at straight time to each
HPSA Member to complete this physical. These hours do not qualify for shift
differential pay.

Section 2: HPSA Members agree to comply with the City and Police Department
smoking policies.

ARTICLE 11. LEGAL COMPLIANCE:

The City of Henderson and the HPSA agree to fully comply with all Federal, State or local
laws and executive orders pertaining to all aspects of employment with the City.

All references to an HPSA Member also cover any employee classification represented
by this Agreement who is not a due paying member of the HPSA. It is understood that
only dues-paying HPSA Members in good standing shall have voting rights for Agreement
ratification, or any other rights per the HPSA Constitution and By Laws.

ARTICLE 12. ANNUAL LEAVE:

Section 1: Annual leave will accrue and be credited on a monthly basis at the
established rate according to the employee's years in service as follows:

Years of Service Hours of Vacation
6th through 12th 160
13th and beyond 200

Section 2: HPSA Members may accumulate and carry over annual leave up to a
maximum of 480 hours plus accrued bonus days, if applicable. Any annual
leave which exceeds the allowed maximum will be forfeited on the last day
of the last full or partial pay period charged to the calendar year.

Section 3: HPSA Members who separate from employment for any reason are entitled
to payment for unused annual leave up to 480 hours plus accrued bonus
days in the fiscal year prior to the year of separation from City

HPSA Labor Agreement - July 1, 2020 June 30, 2021
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employment. This payout is calculated using the base hourly rate and does
not included any form of differential pays.

Section 4: In the case of death of a HPSA Member during his tenure with the CITY,
100% of the employee’s unused annual leave shall be paid to the

employee’s desighated beneficiaries per the provisions of Article 5 Section
4(a).

Section 5:  Application for annual leave must be approved in advance of taking leave.

Section 6: In exceptional circumstances, HPSA Members may be advanced annual
leave, subject to approval of the Chief of Police and the City Manager or
designee.

Section 7: An HPSA Member who has taken annual leave beyond that accrued at the
time of termination shall reimburse the City via deduction from their final
paycheck for any amount owed.

Section 8: No monthly annual leave benefits will accrue if an employee is on an unpaid
leave of absence for fifty percent (50%) or more of the month. If employment
ends during the 1st fifteen (15) days of the month, no annual leave accrues
for that month. If employment ends after the 15th of the month, an additional
monthly accrual will be credited to the employee. “Employment ends” is
defined as the last day on the CITY's payroll.

Section 9: It is the HPSA Members’ responsibility to assure that their annual leave
balances do not exceed the maximum allowable accumulated annual leave
at the end of the designated calendar year. The CITY will not be responsible
for making up any time forfeited at the end of the year that is caused by an
individual taking insufficient vacation time.

ARTICLE 13. SICK LEAVE:
Section 1: Sick leave shall accrue at the rate of ten (10) hours per month commencing
on the first day of hire into a regular position. Sick leave is earned by active

employees on the 1st day of the month.

(a) HPSA Members shall be paid their current hourly rate for each hour
of sick leave used.

Section 2:  Sick leave will accrue on an unlimited basis.
Section 3: Upon approval of the Chief of Police or designee and Director of Human
Resources or designee, sick leave may be used by HPSA Members who

are:

(@) Incapacitated from the performance of their duties by illness or injury,
or

(b) Whose attendance is prevented by public health requirements, or

HPSA Labor Agreement - July 1, 2020- June 30, 2021
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©

(d)

Who are required to absent themselves from work for the purpose of
keeping an appointment with the doctor; or

Who are required to absent themselves from work to personally care
for a member of their immediate family in those medical situations
which require the employee's prompt attention.

Section 4: With the exception of sick leave depletion, annual leave shall not be used
in place of sick leave.

Section 5: HPSA Members shall call in as required by department policy before the
beginning of their shift when using sick leave.

Section 6: HPSA Members who have exhausted all accumulated sick leave will be
granted the use of accrued annual leave, floating holidays, banked holidays,
then donated leave. Leave without pay may be granted when all other paid
leaves are exhausted.

Section 7: HPSA Members covered by this Agreement shall be subject to the following
requirements for payment of such leave:

@)

HPSA Labor Agreement - July 1, 2020— June 30, 2021

Sick leave may not be used for any gainful employment, pursuit of
personal business, recreation, travel for recreation, non-sick leave
purposes, or other non-sick leave related activity, unless approved
in advance by the Chief of Police or designee.

Physician's Certificate of Recovery and Fitness: A certificate of
recovery and fitness shall be submitted by all HPSA Members upon
return to work from any illness that required the use of sick leave for
periods longer than three consecutive working days.

An employee who accrues more than eight (8) incidents of sick leave
usage in a twelve (12) month rolling period looking back from the
latest incident may be subject to disciplinary action up to and
including termination.

(1) Incident of Use (Sick Leave): Any period of continuous
absence for the same reason, or the use of sick leave for an
individual non-chronic condition's repeated treatment shall be
considered one incident. Use of sick leave for a scheduled
medical/dental appointment or when on approved FMLA
leave shall not constitute an incident of sick leave. An incident
will be defined as a period of continuous absence for an item
defined in Section 3 of this Article no matter how long that
incident lasts. After returning to work, absences for the same
incident that requires continued treatment will not be counted
as a separate incident.

Page 14






DocuSign Envelope ID: BA2ACD00-43AD-44F0-9088-E8DCB53B2524

@ Unscheduled patterned absences utilizing sick leave
associated with normal days off, scheduled leave or holidays
are not subject to the eight (8) incident threshold and after
being counseled about such patterned absences a HPSA
Member may be subject to discipline if these types of
absences continue.

d) HPSA Members shall report to work if recovery of illness is made
during the normal work hours. Any gainful employment, pursuit of
personal business, recreation, travel for recreation or non-sick leave
purposes, or other such activity when a HPSA Member is on such
leave is considered evidence of abuse of sick leave unless approved
in advance in writing by the Chief of Police or designee. This does
not preclude the HPSA Member from the ability to vote, attend
religious services or engage in other activiies which are
constitutionally protected.

Section 8: Employees with one or more years of full-time service, who use no more

than the sick leave usage outlined below during the fiscal year shall receive
bonus hours of vacation credited in July annually on the following schedule:

0 —1 day usage - 4 days bonus
1.1 =2 days usage - 3 days bonus
2.1 —4 days usage - 2 days bonus

Section 9: HPSA Members, hired prior to July 1, 1995, upon separation for any

Section 10:

HPSA Labor Agreement - July 1, 2020~ June 30, 2021

reason excluding disciplinary termination, shall be paid for all accrued
unused sick leave not to exceed 1600 hours.

(@) In the case of death of a HPSA Member hired prior to July 1, 1995
during his tenure with the CITY, 100% of the HPSA Members’
unused sick leave shall be paid to the HPSA Members’ designated
beneficiaries per the provisions of Article 5 Section 4 (a).

(a) Effective July 1, 1995, for HPSA Members hired on July 1, 1995 or
after, with six (6) or more years of service, upon termination for any
reason excluding disciplinary termination, sick leave hours accrued
shall be computed based upon the HPSA Members’ base hourly rate,
and shall be paid for all accrued sick leave hours not to exceed 500
hours.
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()

Section 11: (a)

(b)

Effective July 1, 1995, for HPSA Members hired July 1, 1995 or after,
with twenty (20) years or more of service, upon termination for any
reason excluding disciplinary termination, sick leave hours accrued
shall be computed based upon the HPSA Members’ hourly rate, and
shall be paid for all accrued sick leave hours not to exceed 900
hours.

Effective July 1, 1995, HPSA Members hired July 1, 1995 or after,
upon retirement under the provisions of the Nevada Public
Employees Retirement System, or HPSA Members, upon
termination from the CITY, who retire under the provisions of the
Social Security Act, shall be paid for all accrued unused sick leave
not to exceed 900 hours.

Effective July 1, 1995, in the case of death of a HPSA Member hired
after July 1, 1995, during his tenure with the CITY, 100% of the HPSA
Members’ unused sick leave shall be paid to the employee's
designated beneficiaries per the provisions of Article 5 Section 4 (a).

Effective July 1, 2015, for HPSA Members hired by the City on July
1, 2015 or after who have completed six (6) years of service, upon
termination for any reason excluding disciplinary termination, sick
leave hours accrued shall be computed based upon the HPSA
Members’ base hourly rate, and shall be paid accrued sick leave
hours equal to similarly situated HPOA members.

Effective July 1, 2015, in the case of death of a HPSA Member
hired by the City after July 1, 2015, during his tenure with the CITY,
100% of the HPSA Members’ unused sick leave shall be paid to the
employee's designated beneficiaries per the provisions of Article 5
Section 4 (a).

ARTICLE 14. OTHER LEAVES:

Section 1. Leave of Absence: Leave of Absence shall be granted as follows:

(@)

(b)

HPSA Labor Agreement - July 1, 2020—~ June 30, 2021

Upon approval of the Chief of Police and City Manager or designee,
an HPSA Member may be granted an unpaid leave of absence for
good and valid reasons up to 90-days. During such leave, the HPSA
Member will not accrue annual or sick leave. An HPSA Member will
not be eligible to earn service credit toward a step increase,
completion of probation, qualifying period, or seniority.

An HPSA Member may be suspended without pay for an indefinite
period of time if: (1) The employee is arrested for felony charges or;
(2) If felony charges are filed against the employee in a court of law.
In either of these cases, the employee’s suspension may continue
until the matter is either: (1) In the case of an arrest, if there is good
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cause for the Chief of Police to believe that felony charges will not
be filed against the employee in a court of law, or; (2) In the case
felony charges having been filed against the employee in a court of
law, the matter or matters are adjudicated or dismissed by the court.
If the felony charges are not sustained (found not guilty of the felony
charge), the CITY may still administer discipline if the CITY can
substantiate misconduct under HPD or City policy. If the HPSA
Member remains on suspension without pay after the Department
disciplinary review is completed and is subsequently found not guilty
of the felony charge, the Member would be reinstated with full pay,
benefits and seniority, not to exceed eighteen (18) months from the
date the Member was placed on suspension without pay for an off-
duty incident and up to thirty-six (36) months for an active duty
incident.

Suspension without pay under Section 1 (b) requires an
Administrative Hearing and must be approved by the Chief of Police.

Section 2: Jury Duty Leave:

@

0©)

HPSA Members who are called for jury duty, including grand jury
leave, will be paid regular pay for time served during their scheduled
working hours. All jury duty pay will be retained by the HPSA
Member. HPSA Members assigned to swing shift, or grave shift will
have their shift adjusted to the hours required to complete jury duty
on a normally scheduled work day.

Those persons called but not selected to serve on the jury or who
complete the day's jury duty prior to the end of their normal shift shall
report back to work when excused.

Section 3: Administrative Leave: The Chief of Police, City Manager or designee, has

the authority to grant administrative leave as deemed necessary.

Section 4: Military Leave: Military leave shall be granted as follows: When an HPSA

Member enters any branch of the Armed Forces of the United States,
whether by enlistment, recall to active duty, selective service, or call to duty
from the Nevada National Guard or other military reserve unit the following
rules shall apply:

(@)
(b)

HPSA Labor Agreement - July 1, 2020— June 30, 2021

The HPSA Member shall be provided military leave.

During the period of military service, the HPSA Member shall retain
all rights to which he is entitled under the provisions of the Charter of
the CITY, State and Federal law and this Agreement.
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(c) After the completion of service the HPSA Member may be restored
to his former position if it appears to the satisfaction of the
department head, after such examinations as may appear
necessary, that the HPSA Member is able to perform his former
service to the CITY, provided that the HPSA Member makes written
application for immediate reinstatement within ninety (90) days after
receiving an honorable discharge or release from active duty. The
provisions of this subsection shall not apply to any HPSA Member
receiving other than an honorable discharge.

(d) Persons employed to fill positions becoming vacant under these
rules shall hold such positions subject to being transferred to another
post or assignment upon the reinstatement of the returning HPSA
Member to his former position in accordance with subsection (c).

() An HPSA Member having a reserve status in any of the regular
branches of the Armed Services of the United States or Nevada
National Guard, upon request to serve under orders for training duty
shall be relieved from his duties, upon request, to serve under orders
on training duty without loss of pay for a period not to exceed 210
hours in any one calendar year. The HPSA Member shall file with the
CITY a copy of such orders indicating thereon the date said duty is
to commence and the date duty is to cease. The HPSA Member shall
receive his regular compensation in addition to his military pay. It is
understood that this provision is in accordance with NRS 281.145.

(f) An HPSA Member having reserve status that is activated to serve on
a full-time basis due to an extended military action will receive
additional compensation from the CITY, to supplement their military
pay, up to the Member’s regular base pay for the duration of this
activation.

Section 5: Bereavement Leave: Upon the death of an immediate family member, an
HPSA Member will be granted three (3) consecutive workdays of
bereavement leave. Bereavement leave is independent of other types of
leave.

@) In the event the funeral services are held 400 miles or more from the
City limits of Henderson, Nevada, one (1) additional workday of
bereavement leave may be granted. This may be extended at the
discretion of the Chief of Police, City Manager or their designee.

HPSA Labor Agreement - July 1, 2020- June 30, 2021
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(b) Immediate family is defined as an HPSA Members’ spouse, mother,
father, child, foster child, in loco parentis, stepchild, brother, sister,
mother-in-law or father-in-law, half-brother, brother-in-law, half-
sister, sister-in-law, daughter-in-law, son-in-law, grandchild,
grandparent, spouse’s grandparent, stepparent, or any person
permanently living in the employee’s household.

Section 6: Family & Medical Leave Act (FMLA): The CITY will comply with the Family
Medical Leave Act as detailed in this 1993 legislation. Highlights of the Act
are:

e Up to 12 weeks of leave that may be paid or unpaid leave

e |eave can be taken for the birth or adoption of a child, providing care for
a spouse, child, or parent that have a serious health condition as defined
within the Act

e Your own serious health condition

HPSA Members with questions about FMLA are encouraged to consult with
the Risk Manager within Human Resources and/or the HPSA. Additional
details concerning the Family Medical Leave Act are included in Appendix
C at the end of this Agreement.

ARTICLE 15. HOLIDAY PAY:

Section 1: The following days are declared to be the holidays for all members of the
HPSA and are observed on the calendar day of the actual holiday. Holidays
that fall on Saturday and Sunday are moved to the adjacent work day by
Nevada PERS. Christmas Eve is not a PERS-designated holiday.

1. New Year's Day January 1st

2. Martin Luther King Day  Third Monday in January

3. Presidents Day Third Monday in February

4. Memorial Day Last Monday in May

5. Independence Day July 4th

6. Labor Day First Monday in September
7. Nevada Day Last Friday in October

8. Veterans November 11th

9. Thanksgiving Day Fourth Thursday in November
10.  Family Day Friday following Thanksgiving
11.  Christmas Eve December 24th

12.  Christmas Day December 25th

And any day that may be designated by the State Legislature and made
applicable to local government employers.

HPSA Labor Agreement - July 1, 2020- June 30, 2021
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Section 2:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

(@)

(b)

(©)

(d)

All full time HPSA Members shall receive ten (10) hours of
holiday pay for the holiday at straight time. For those HPSA
Members that are required to work on the holiday, they will
receive double time (premium pay) for hours worked on their
regular shift, for up to ten (10) hours.

Shift swaps are permitted on a holiday are subject to the
following:

(1) The shift swap must be approved by a Captain or above in
advance of the shift swap.

(2) The employee who actually works on the holiday will receive
the premium pay but will not accrue a holiday banked earned for
that holiday.

(3) The employee who has the day off will accrue a holiday
bank earned for that holiday.

(4) Employees may only swap full shifts.

Should an HPSA Member work overtime as an extension of their
regular shift on a holiday, they would be paid at the applicable
overtime rate consistent with Article 20 of this Agreement.

Nevada PERS-eligible holidays cover the hours of Midnight through
11:59 P.M. on the PERS-designated day. Accordingly, HPSA
Members who work on a holiday will continue to receive 10 hours of
both holiday pay and double time premium pay and will record their
payroll hours per Article 16 Section C with the appropriate Holiday
TRC codes. Should an HPSA Member, work beyond their regular
shift on a holiday, they will be compensated at the appropriate
overtime rate.

For Corrections Supervisors Working the Twelve (12) Hour
Schedule:

(1) The HPSA Member working the holiday on a twelve (12) hour
shift will be paid 10 hours of holiday pay and the double time
premium for their regular hours on their assigned shift that day,
not to exceed twelve (12) hours.

(2) The HPSA Member observing and not working the holiday on a
regularly scheduled twelve (12) hour shift will record ten (10)
hours of holiday pay and two (2) hours of annual leave, floating
holiday or banked holiday.

(3) The HPSA Member assigned to the eight (8) hour shift on the
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holiday, who works beyond the end of their shift, would receive
double time premium pay for up to ten (10) hours before
revertingto the appropriate overtime rate.

(4) The HPSA Member assigned to the eight (8) hour shift and
observing the holiday would record eight (8) hours of holiday
pay (H), and 2 hours of holiday banked earned (HBEP).

Section 3: In order to receive holiday pay, the HPSA Member must work, or be on
annual leave, sick leave, leave without pay approved by management, or
be on a scheduled day off the day preceding and/or following a holiday.
In the case of sick leave, documentation may be required by the
supervisor in the form of a doctor's certificate confirming the Member was
unable to work. A HPSA Member that uses sick or annual leave for the
week of a holiday will receive ten (10) hours of holiday pay on the holiday
in lieu of any other leave payment.

Section 4: Floating Holidays: HPSA Members will be eligible for two (2) floating
holidays each calendar year. The floating holidays will be scheduled in the
same manner as a vacation day.

The floating holidays must be used within the calendar year and cannot be
carried over to the following year. If an HPSA member schedules their
floating holiday and is then called into work during their normal work hours,
they would be paid as if they were working any holiday defined in Section
2.

Section 5: Effective September 2017, September 11th Memorial Holiday: All HPSA
Members will be provided the September 11th Memorial Holiday each
calendar year. The holiday is equal to ten (10) hours of regular pay at the
base hourly rate and will be paid in the pay period that includes September
11th. This holiday provides 10 hours of additional compensation and is not
available as paid time off; is not considered time worked for the purpose of
overtime calculations and is not PERS-eligible compensation. New hires
beginning their employment before July 1st will receive the September 11th
Memorial Holiday in the year of hire.

Section 6: Holiday on a Normal Day Off: Should a holiday fall on the HPSA Members’
regularly scheduled day off, the Member shall have the option to be paid for
the holiday or bank the equivalent hours for future time-off with pay. All
HPSA Members will be required to bank holidays that fall on normal days
off effective July 1, 2017.

@ For the term of this Agreement, HPSA Members will not be limited in
the number of hours of banked holidays accumulated. Holiday hour
banks will carry over from year to year and must be utilized prior to
termination or retirement. Any hours remaining at termination or
retirement will be forfeited. Banked holiday hours must be scheduled
in the same manner as annual leave.

HPSA Labor Agreement - July 1, 2020- June 30, 2021
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)

In the event of an HPSA Members death, the CITY shall pay 100%
of the Members unused banked holiday hours per the provisions of
Article 5 Section 4 (a).

In the event an HPSA Member is subject to layoff per the provisions
of Article 24 of this Agreement, they would be paid for unused
banked holiday hours at the time of layoff.

ARTICLE 16, SHIFT ARRANGEMENT:

Section 1: The work schedule shall consist of four (4) consecutive ten-hour shifts.
Corrections Sergeants and Corrections Lieutenants may work schedules
that consist of six (6) twelve-hour work days with one (1) eight-hour work
day per bi-weekly pay period.

@)

(b)

©

Whenever deviations from regular shift hours are necessary, the
supervisor shall provide HPSA Members with sufficient notification
prior to such deviation. Sufficient notification is deemed to be a
minimum of 48 hours. Such notice shall not be required for
emergency work.

The CITY reserves the right to alter or temporarily change the work
schedule, shift and/or hours of an HPSA Member to accommodate
the HPSA Members attendance at:

(1)  Training as provided out of the City or State

(2) In-house training longer than four days

(3) Special assignments not to exceed one year unless mutually
agreed upon by the Chief of Police and the HPSA Member
concerned.

HPSA Members working graveyard shifts shall record 100% of their
work hours for payroll purposes on the day where they work 51% or
more of their regular hours. PERS eligible holidays require specific
time recording codes to comply with PERS regulations.

Section 2: There shall be no split shifts or split schedules unless covered under
Section 1 above or by mutual Agreement.

Section 3: Any unusual circumstances causing deviation from the aforementioned
hours shall be discussed by the HPSA and the CITY.

Section 4: The policy regarding time change during the Spring and Fall shall be as
follows:

@

HPSA Labor Agreement - July 1, 2020~ June 30, 2021

HPSA Members on a four day work week scheduled to work
graveyard shift during the Spring time change shall work nine (9)
hours but be paid for ten (10) hours.
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HPSA Members in the Corrections Facility working a twelve (12) hour
shift during the Spring time change shall work eleven (11) hours but
be paid for twelve (12) hours.

®) HPSA Members on a four day work week scheduled to work
graveyard shift during the Fall time change shall work eleven (11)
hours but be paid for ten (10) hours.

HPSA Members in the Corrections Facility working a twelve (12) hour
shift during the Fall time change shall work thirteen (13) hours but be
paid for twelve (12) hours.

ARTICLE 17. COMPENSATION FOR SERVICE INCURRED ACCIDENTS OR
ILLNESS:

Section 1: HPSA Members shall be covered by a workers’ compensation program of
the CITY's choice that conforms with the provisions of the Nevada Industrial
Insurance Act (NRS Chapter 616) and the Nevada Occupational Diseases
Act (NRS Chapter 617) and that provides for payment of industrial accident
benefits and compensation for partial and total disability arising from
industrial injuries and occupational diseases.

Section 2: HPSA Members injured on the job, with an accepted workers’ compensation
claim, will receive full salary while away from work due to their injury for a
period not to exceed 850 hours.

The HPSA Member, in exchange for salary continuation, will endorse
workers’ compensation payments received from the workers’
Compensation Administrator back to the CITY.

Any hours that are charged to workers’ compensation, up to the 850 hours
of salary continuation, will not affect an HPSA Member's sick or annual
leave accruals.

Section 3: Upon expiration of the 850 hours of salary continuation, the HPSA
Member who continues to receive workers’ compensation benefits may
elect to use their previously accumulated sick leave, then annual leave, and
shift trades to receive a full salary. In the event the HPSA Member has
exhausted all of the above, the CITY may authorize additional paid time at
its discretion. The Finance Department will calculate sick and annual leave
usage.

Section 4: HPSA Members shall be granted an additional one thousand (1000) working
hours as defined in Section 2 hereof, for disabilities incurred in the line of
duty involving a deadly weapon. “Deadly weapon” is defined as “a weapon
which, from the manner used, is calculated or likely to produce death or
serious bodily injury".
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Section 5: If, as a result of a licensed physician's evaluation and prognosis, it appears
that the HPSA Member will not return to his regular CITY job, the CITY
may require a medical separation.

Section 6: The CITY may disallow the salary continuation benefit provided in Section

2 herein, upon a finding by a preponderance of the evidence that the
employee is abusing this benefit. The suspension of this benefit does not
preclude the Department from completing a proper investigation and
potentially issuing the appropriate disciplinary action. Any such
investigation will be conducted in accordance with all IAB procedures and
members will be provided with all rights guaranteed under NRS 289, the
Nevada Peace Officer Bill of Rights.

Section 7: Before the CITY grants these benefits, the HPSA Member shall comply with
reasonable administrative procedures established by the CITY. The CITY
may also request, at its option and expense, that the HPSA Member be
examined by a physician appointed by the CITY. The examining physician
shall provide to the CITY and the HPSA Member a copy of his medical
findings and his opinion as to whether or not the HPSA Member is able to
perform his normal work duties and/or whatever, if any, work duties the
HPSA Member is able to perform or unable to perform. The CITY may
further require that such injured HPSA Member make himself available for
light duty work as soon as possible after release by a qualified physician
which may be either CITY or HPSA Member appointed.

(@)  Temporary modified duty assignments will be at the sole discretion
of the Chief of Police and Human Resources Director, or designee
as provided in NRS 288.150 3(c)(2).

(b) HPSA Members on temporary modified duty will not be eligible for
acting pay, overtime pay or any other premium pay, except in the
case of an emergency. HPSA Members receiving shift differential will
be paid in accordance with Article 3 Section 3 (a).

(c) HPSA Members that are released to modified duty by the treating
physician, offered such work by the City and refuse to perform
modified duty, may supplement their salary continuation benefit
defined in Section 2 with any paid leave.

Section 8: The CITY will comply with the NRS Chapters 616 and 617, and the
Nevada Administrative Code for rehabilitation of an HPSA Member with an
industrial injury or occupational disease that resulted from employment with
the CITY. An injured HPSA Member of the CITY may be returned to work
with the CITY in any available position for which the HPSA Member is
qualified and which accommodates the HPSA Member’s limitations.

(@) The HPSA Member may be appointed to the position even if there
is an existing list for the classification that does not contain the HPSA
Member's name.
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ARTICLE 18. COMPENSATION FOR NON-SERVICE INCURRED ACCIDENTS OR
ILLNESS:

Section 1: An HPSA Member who is incapacitated due to non-service incurred
accident(s) or iliness shall be entitled to draw his full wage against sick then
annual leave accrued to his benefit.

Section 2: The HPSA Member will continue to be eligible for benefits from the City Self-
insured Benefit Plans while they are utilizing previously accrued sick,
personal time off, banked holidays or any other paid leave during the time
of absence from work.

Section 3: Upon exhausting all available leave, the CITY, at its sole discretion, shall
determine whether the HPSA Member shall be retained in his current
position and in CITY employment.

Section 4: Temporary Light Duty: An HPSA Member incapacitated due to an injury or
illness that is not work related may, at the option of the CITY, be employed
in other work on a job within the CITY which a physician determines the
HPSA Member is able to perform. The HPSA Member shall be paid one-
hundred percent (100%) of the HPSA Member’'s current base pay grade,
providing no current employee is displaced or laid off as a result of such
placement.

(a) An HPSA Member making the request for temporary light duty shall
submit the request to the Chief of Police or designee or Human
Resources with a letter from the physician outlining the restrictions
and approximate time the HPSA Member could return to full duty.

(b) All requests for temporary light duty assignments shall be reviewed
by Human Resources for approval of eligibility. Requests approved
by Human Resources shall be referred to the Chief of Police or
designee to determine if work assignments are available that meet
the employee’s work restrictions.

(c) The length of the assignment will be temporary based upon factors
which include, but are not limited to operational needs, treatment
plans and restrictions as outlined by the physician, etc. The HPSA
member may be asked to resubmit the request and provide
additional documentation from the physician, as appropriate,
throughout the term of the light duty assignment. Renewal requests
for light duty must follow the same criteria as contained in this
Section (a).

(d) The authorization for temporary light duty can be denied or
withdrawn and this action will not be subject to the grievance
procedure.
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Section 5: The CITY will allow an absence of up to a total of six (6) months, or to the
extent the HPSA Member has any type of paid leave available, whichever
is greater. If an HPSA Member has less than six months of paid leave
available, the HPSA Member must use all of their paid leave to be eligible
for extended leave of up to the total of six (6) months of absence. Any
HPSA Member who is on leave without pay per the provisions of this
Section, will remain eligible for benefits from the City’'s Self-insured Benefit
Plan. At the end of this extended leave the employee may be medically
separated. If the employee is medically separated, they will be eligible for
COBRA coverage through the City’s Self-insured Benefit Plan.

ARTICLE 19. PROMOTION/QUALIFYING PERIOD:

Section 1: The term "promotion" means the advancement of an HPSA Member to a
post of higher grade. All promotions shall be subject to a qualifying period
of six (6) months.

(a) The CITY reserves the right to extend said qualifying period for an
additional three (3) months.

(b) The HPSA shall be notified, in writing, of such extensions.

(c) HPSA Members serving in qualifying period status who are absent
from work in excess of one work week shall automatically have their
qualifying period extended for a like amount of time.

Section 2: Insofar as practicable and consistent with the best interest of the CITY, all
vacancies in the HPSA within the Police Department shall be filled by
promotion from within the HPSA (for Lieutenant) or Police Department
members holding the rank of officer (for Sergeant) after an examination has
been given and a promotional list established.

(@) To be eligible for promotional testing to the rank of Police or
Corrections Lieutenant, no less than three years as a Police or
Corrections Sergeant with the City of Henderson Police Department
will be required.

(1) If the pool of eligible candidates for promotional testing to the
rank of Police or Corrections Lieutenant is insufficient for
testing purposes (less than 3 people), the Chief of Police will
contact the President of the HPSA and discuss the need for a
lower minimum year service requirement (i.e. two years, one
year, etc.). It is understood that the lowering of the minimum
year service standard would be accomplished through a

Memorandum of Agreement and would be for that testing
cycle only, and that the requirements in Section 2A will
resume upon completion of that testing cycle.

(b) To be eligible to take a promotional examination for an eligibility list,
an applicant must meet the minimum requirements by no later than
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Section 3:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

©

(d)

the filing deadline in the year given.

The promotional list that is established shall be maintained by the
Human Resource Department and a copy shall be furnished to the
HPSA.

For the purposes of ‘in time and classification’ for seniority or
promotional consideration acting supervisory time will not be
considered when determining eligibility.

Appointments to and promotions to Lieutenants shall be determined by
competitive examination, as follows:

@)

©

Examination may consist of written, oral, performance, evaluation of
training and experience, evaluation of weighted supplemental
application form, assessment center and any other examination that
is a valid selection instrument, at the discretion of the CITY.

Whenever Assessment Centers are held, the Chief will determine the
number of candidates that will participate based on the needs of the
department. This number will be identified and posted at the same
time as the notice of examination. This applies for both the Sergeants
and Lieutenants promotional testing process.

The Human Resources Director or designee shall prepare and
conduct the examinations, which shall contain questions designed to
test for job-related qualifications. Such tests shall be formulated on a
general competitive basis and shall not be used to facilitate the hiring
of any particular individual.

(1) A committee comprised of the HR Business Partner and
representatives selected by the Chief of Police and the HPSA
President or designee will participate in the development and
review of testing instruments for promotion to classifications
represented by this Agreement.

(2) The same committee that develops and reviews the testing
instruments will serve as the Appeals Committee upon
conclusion of testing.

(3) This applies for both the Sergeants and Lieutenants
promotional testing processes.

Notice of examination, to include the reading list, shall be posted in
the Police Department at least sixty (60) days prior to the
examination date.

In all examinations, a minimum eligibility rating shall be established
by the Human Resources Director or designee. Minimum ratings
shall also be established for each part of the test. Candidates shall
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ARTICLE 20,

Section 1:

Section 2:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

@

()

@)

attain at least a minimum rating on each part of the test in order to
receive a passing grade or to be rated on the remaining parts of the
test.

The final rating shall be determined by adding each portion of the
selection process according to assigned weights.

At the conclusion of any examination an eligibility list consisting of
the names of persons successfully passing the examination,
arranged in order of final ratings received, from the highest passing
score to the lowest, shall be prepared and kept.

Whenever identical ratings are received, names will be arranged in
order of date of initial hire. If date of application is identical, names
will be arranged in alphabetical order. Priority in respect to the date
of application shall be considered only when identical ratings are
received.

The entire eligibility list shall be certified, and appointments made by
the Department Head directly down the list starting with the
candidate having the highest overall score. However, if there are
less than two (2) passing scores, the Department Head may request
that a new examination be given. The name of any person appearing
on the eligibility list shall not be removed, unless for cause, until such
list has expired. When a permanent, existing vacancy is created
requiring promotion, appointments shall be made from the current
eligibility list in effect when the vacancy occurs. If the promotions are
to be made due to an increase in the complement of personnel, they
shall be made during the pay period that the personnel are place “in
service.”

Eligibility lists shall remain in effect for one year from the date of
certification. The eligibility list may be extended for an additional
period not to exceed six (6) months at the request of the Human
Resources Director or designee. The HPSA shall be notified of the
initial date and period of the extension prior to the eligibility list
expiration and before the extension is implemented.

VERTIME PAY:

It is the policy of the CITY to keep to an absolute minimum the necessity

for any HPSA Member to work in excess of his regularly scheduled tour of

duty. When overtime is necessary and is specifically authorized by the
Chief of Police or their designated representative(s) the CITY's policy is to
pay overtime as delineated herein.

Patrol Supervisory Staffing Requirements:

(a) In Patrol, when overtime is required of a Sergeant or Lieutenant, that

overtime will be offered first (1!) to a Sergeant or Lieutenant before
utilizing an OIC. If there are not three (3) promoted supervisors (two
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(2) Sergeants and one (1) Lieutenant) on duty, overtime will be

assigned. An acting Sergeant or Lieutenant, through written order,
satisfies the three promoted supervisors as well.

(b) If overtime is required in a supervisory position, it will be offered to the
appropriate classification. If there is sufficient staff on shift where an
OIC may be utilized without going below minimum manning levels, the
OIC will be utilized. An OIC will not be utilized if it creates overtime in
the Officer classification, until all eligible Sergeants have been offered
the opportunity to work the overtime.

Section 3: End of Shift (Hold-over) Overtime for the Patrol Division:

At the end of a shift, overtime will be offered per the seniority list of those
supervisors currently on duty. This process will repeat for each incident
of overtime. Overtime that is necessary at the end of a patrol shift will be
filled from the appropriate classification in the following order:

(1) From the current shift of the affected Patrol Area Command based
on seniority.

(2) From the current shift of the other Patrol Area Commands based on
seniority.

(3) In cases where there are not two other promoted sergeants
remaining on the Patrol Watch, the on duty sergeant with the least
amount of seniority will remain on duty until they are relieved by the
oncoming sergeant who is called out.

(4) For a Lieutenants position: If no member of the Lieutenants
classification is available, to a member of the Sergeants
classification who is under orders as an Acting Lieutenant and is
receiving ADP (Acting) Pay.

(5) For a Sergeants position: If no member of the Sergeants
classification is available, to a member of the Officers classification
who is under orders as an Acting Sergeant and is receiving ADP
(Acting) Pay.

Section 4: Call Out and Call back overtime for the Patrol Division:

When this type of overtime is needed, the on-duty supervisor will offer it
per seniority. This process will repeat for each incident of call out/call
back. Callout/call back that is necessary to fill a patrol shift will be filled
using personnel in the following order:

(a) From the oncoming shift of the affected Area Command based on
seniority.

HPSA Labor Agreement - July 1, 2020- June 30, 2021
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(b) From the oncoming shift of the other Area Commands based on
seniority.

(c) From a supervisor of the same rank from the Patrol Division, based
on seniority.

(d) From a supervisor of the same rank assigned to any other
assignment based on seniority.

(e) If no supervisor from the same rank is available, but there is a
Sergeant who is under orders as an Acting Lieutenant (for
Lieutenants position), or an Officer under orders as an Acting
Sergeant (for a Sergeants position).

Section 5: Fair and Equitable Assignments and Calculations:

(a) “Fair and Equitable” scheduled overtime assignments will be offered
to the supervisor with the least amount of overtime, call-out and
callback hours awarded/worked in that calendar year at the time the
overtime is assigned. In cases where supervisors have equal
amounts of overtime, call-out or callback, the most senior supervisor
will be awarded the assignment.

(1) “Fair and Equitable” awarded/assigned overtime, callout and
callback hours will be available to current supervisors via the
supervisor's portal in the current overtime scheduling
software in seniority order for each classification. The hours
of overtime, call-out and callback awarded/worked will be
automatically updated at the time the assignment is
awarded/scheduled by the current overtime scheduling
software.

(3] All overtime, call-out, and callback worked will be recorded
by the member in both the current scheduling software and
the current payroll software by the end of the shift on the day
it was worked. The parties recognize that there will be
isolated situations where overtime, call-out or callback is not
recorded on the day it was worked or in the same pay period
that it was accrued, and the overtime, call-out, and callback
hours worked will be updated as quickly as possible in both
the appropriate scheduling software and the appropriate
payroll software

)] It will be the responsibility of the member to ensure that their
hours of overtime, call-out and callback awarded/worked are
updated via the current overtime scheduling software and
current payroll system.

@) The parties recognize that for the purposes of “Fair and
Equitable” awarded overtime, all types of overtime awarded
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through the current overtime scheduling software, whether
past or future, will be used to calculate who is assigned the
overtime assignment. Future overtime is defined as overtime
awarded/assigned to a member that has not yet been
worked by that member.

The parties acknowledge and agree that all hours of
overtime, call-out, and callback awarded/worked in the
HPSA member's assignment count towards “Fair and
Equitable” awarded overtime hours, with the EXCEPTION of
hours worked for Court attendance, off-duty motorcycle
maintenance, and off-duty police canine care and
maintenance. Court attendance, off-duty motorcycle
maintenance, and off-duty police canine care and
maintenance should not be entered into the overtime/work
scheduling software, but they must be entered into the
payroll software.

The parties recognize that certain “Fair and Equitable”
scheduled overtime assignments may require certain skills or
attributes that limit who is eligible to work that particular
scheduled overtime assignment, such as Specialized
Assignments as determined by the Chief (e.g.: Bicycle Unit,
SWAT Unit, Traffic Unit, K-9 Unit and Investigative Services
Division). The department will provide HPSA members with
training classes necessary to work other assignments which
do not require the specialized skills and attributes needed by
Specialized Assignments as determined by the Chief (e.g.:
Bicycle Unit, SWAT Unit, Traffic Unit, K-9 Unit and
Investigative Services Division) without cost to the member
or the HPSA which will be offered at a minimum annually.

Sergeants and Lieutenants are primarily responsible for the
scheduling of overtime, callout and callback. Neither the City
nor HPSA assumes financial or grievance liability in
circumstances where an error is made in the scheduling of
overtime, callout and callback, including errors based upon
problems caused by the current overtime scheduling
software.

Supervisors will be given a minimum of 48 hours of notice
from the time of the email notification being sent out until
such time as they must report for the assignment.

(9)At the beginning of the 1st full pay period on/or after
January 18!, the overtime list by seniority for each
classification will start anew and all previous overtime hours
will be zeroed out.

(b) Scheduled & Contracted Overtime for Patrol & Corrections:

Scheduled overtime for the Patrol & Corrections Divisions, and
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Contracted Patrol Overtime Assignments will be handled as follows:

(1) Opportunities for scheduled Overtime in Patrol or Corrections will
be managed via the current overtime scheduling software which
will notify all supervisors in the classification needed for the
assignment, and shall be awarded pursuant to the “Fair and
Equitable” assignment procedure in Section 5(a). “Fair and
Equitable” scheduled overtime assignments in the Patrol Division
will first be offered to the appropriate classification of supervisors
(sergeant or lieutenant) assigned to the Patrol Division. If no
Patrol Division supervisor has submitted for the assignment when
the posting closes, it may then be offered to the appropriate
classification of supervisor (sergeant or lieutenant) in any
assignment within the department.

(2) If no supervisor in the classification requests the overtime, it will
then be offered to other personnel in the following order:

(a) Eor a Lieutenants position: To an Acting (ADP) Lieutenant:

To a member of the Sergeants classification who is under
orders as an Acting Lieutenant and is receiving ADP (Acting)
Pay. If there is more than one Sergeant in this category, it will
be awarded to the most senior ADP (Acting) Lieutenant
(based on their Sergeant classification seniority) with the least
amount of awarded/assigned overtime, callout or callback
hours worked to that point in that calendar year. In cases
where Sergeants have equal amounts of overtime, callout, or
callback, the senior Sergeant in this ADP/Acting assignment
(based on their Sergeant classification seniority) will be
awarded/assigned the assignment.

(b) Eor a Sergeants position: To an Acting (ADP) Sergeant:

To a member of the Officers classification who is under orders
as an Acting Sergeant and is receiving ADP (Acting) Pay. If
there is more than one Officer in this category, it will be
awarded/assigned to the most senior ADP (Acting) Officer
based on their Officer classification seniority.

(c) Eor a Sergeants position: No Acting (ADP) Sergeant:

If there are no Acting (ADP) Sergeants, it may then be offered
to a member of the Officers classification who has
successfully completed the Field Training Sergeant training
program and is currently certified as such by the PD Training
Bureau.

(c) Special Event Overtime:

(1) Special Events are different from Scheduled overtime, Grant
overtime or Patrol overtime. Special Events require extensive
planning, collaboration meetings, and supervision. These special
events occur outside normal programming and activities. The
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Chief of Police shall determine which assignments are
categorized as special events. Examples of special events may
include, but are by no means limited to:

(a) Parades/Running/Auto Racing or biking events
(b) Concerts

(c) “Wide-load” movement events/permits

(d) Outdoor festivals

(e) Road closures for the purpose of filming

(f) Major sporting events

(9) Any other event that is considered large scale and/or requires
permitting.

This list is not exhaustive as the Chief of Police has the sole
discretion to classify an event as a “Special Event’ based on a
case by case basis and dependent on the facts and circumstances
of the event.

(2) The Homeland Security and Special Events (HSSE) Section is
responsible for planning, coordinating, and on-site supervision of
traffic control and/or security operations for each event and shall
be assigned to these overtime assignments. HSSE will schedule
any additional overtime that is needed for these events via the
current overtime scheduling software, and in-line with “Fair and
Equitable” assignment defined above in Section 5(a).

(3) Sergeants and Lieutenants not assigned to HSSE who wish to
work Special Events overtime,

(@) must meet eligibility and training requirements for the
assignment as set forth in Section 5(a)(6);

(b) must successfully complete a training course, determined by
the City, in order to be eligible for assignment to these events;
and

(c) will be assigned to these events for any remaining available
overtime assignments after HSSE staff has been assigned.

(d) Grant Overtime:

(1) Grant Overtime is overtime where a Grant has been
awarded/assigned to the City and is specific to a specialized unit.
Examples of Grant overtime include, but are not limited to:
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Section 6:

HPSA Labor Agreement - July 1, 2020~ June 30, 2021

(a) Grants from the Office of Traffic Safety
(b) Justice Assistance Grants

(c) Urban Area Working Group Grants

(d) DEA, FBI, HSS, Grants.

Grant overtime awarded to a specific unit will be awarded/assigned by the
unit/section that was awarded/assigned the grant. These grants are
specialized and usually have a match work guarantee that will also need to
be worked by that specialized unit. This overtime will be awarded/assigned
via the current overtime scheduling software but will not be covered under
“Fair and Equitable” as outlined above in Section 5(a).

Overtime:

For HPSA Members on a four ten-hour day work week, work in excess of
ten (10) hours during one shift or forty (40) hours during one work week
shall be considered overtime.

For HPSA Members on a five eight-hour day work week, work in excess of
eight (8) hours during one shift or forty (40) hours during one work week
shall be considered overtime.

For Corrections Facility HPSA Members, work in excess of their normal

scheduled work shift (i.e. twelve hours, ten hours, or eight hours) or eighty
(80) hours during one pay period shall be considered overtime.

Overtime shall be defined and compensated as follows:
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Section 7:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

Time and One-half Overtime

(@)

(b)

Reqgular Overtime: accrues when an HPSA Member is directed to
work beyond his regular work shift.

Scheduled Overtime: accrues when an HPSA Member is directed to
work and is given 48 hours advance notification of the date and time
such work will be required.

(™) Any HPSA Member scheduled to work on a regular assigned
day off shall be guaranteed three (3) hours work at time and
one-half his regular rate of pay. The HPSA member will be
guaranteed the three (3) hour minimum, or actual hours
worked, whichever is greater. The HPSA member may be
released prior to the three (3) hours with supervisory approval.

@ Any HPSA Member scheduled to work on a regularly assigned
work day, but not immediately following his shift, shall be
guaranteed one (1) hours work at time and one-half his
regular rate of pay.

Court Appearances: will be compensable when an HPSA Member is
required to appear during his regularly scheduled time off for a
scheduled: (1) criminal court appearance, (2) a Department of Motor
Vehicles administrative hearing, or (3) for other scheduled matters
wherein the HPSA Member's presence is required by the City of
Henderson, as opposed to any other party or a grievant, and for
which the HPSA Member is not otherwise compensated. Members
receiving shift differential due to their shift assignment will receive
that differential for court—related overtime.

(™) HPSA Members under Section 3(c) shall be guaranteed two
(2) hours work at time and one-half his regular rate of pay.

@ HPSA Members under Section 3 (c) who receive a duces
tecum subpoena shall be guaranteed three (3) hours work at
time and one half his regular rate of pay. Duces tecum shall
be paid when evidence with a chain of custody is required.

3) On Duty Court Attendance: HPSA Members subpoenaed to
appear on duty as a witness in a criminal proceeding
connected with official duties, and who are not party in such
criminal proceeding, shall receive their regular pay, providing
that all withess fees or pay are returned to the City of

Henderson. HPSA Members shall report to work when
excused.
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Section 8:

HPSA Labor Agreement - July 1, 2020~ June 30, 2021

(d)

@)

On Duty Court Attendance: HPSA Members subpoenaed to
appear on duty as a witness in a criminal proceeding
connected with official duties, and who are not party in such
criminal proceeding, shall receive their regular pay, providing
that all witness fees or pay are returned to the City of

Henderson. HPSA Members shall report to work when
excused.

Off Duty Court Attendance: HPSA Members subpoenaed to
appear off-duty in court as a witness for the prosecution or
defense, connected with official duties, shall be paid overtime
with a minimum of two (2) hours. In the event a ‘duces tecum’
subpoena is received an additional one (1) hour will be paid
for the pick-up and return of evidence. All witness fees or pay
are to be returned to the City of Henderson.

Contract Overtime: is paid for by a third-party and the duration of the

assignment is not subject to the minimum hours requirements
defined in 1 & 2 above. If the contracting party provides more than
48 hour notice of the overtime and the overtime is made available
prior to 48 hours before the assignment, the overtime will be paid at
time and one-half. This will be true even if an HPSA Member actually
accepts the overtime less than 48 hours before it begins. Should the
contracting party fail to provide 48 hours’ notice of their requirement,
double time will be charged to the contracting party and paid to the
HPSA Member working the overtime.

(1)

All assignments for such overtime will be on a voluntary basis
and no HPSA Member will be forced to accept this type of
overtime assignment.

Fifteen (15) minutes of overtime will be added to the beginning
and end of the contract overtime assignment to compensate
for the pre-arrival and shut-down activates associated with
such overtime assignments.

Contract overtime scheduled with 48 hours’ notice will be paid
at time and one half even if the overtime falls on a holiday
defined in Article 15 of this Agreement.

Double Time Overtime
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(@)

(©)
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Call-out overtime will accrue when an HPSA Member is not provided
48 hours’ notice of the required overtime and does not qualify as call-
back overtime. Call-out overtime is paid at double the regularrate.

Call-back overtime will accrue when an HPSA Member has
completed their regular shift and is not in pay status or on normal
days off and is called to return to work and is required to report within
twelve (12) hours of that call. Any call that requires immediate

reporting is considered call-back overtime and is paid at double the
regular rate.

(1) HPSA Members having been called out/back on a regularly
scheduled day off shall be guaranteed four (4) hours work at
twice his regular rate of pay.

(2) HPSA Members having been called out/back on a regularly
assigned work day shall be guaranteed two (2) hours work at
twice his regular rate of pay. Should the two (2) hour
guarantee overlap with the start of their regular shift, the
Member would record callback/callout for the time before the
shift begins and regular pay and a non-PERS eligible straight
time pay code to satisfy the two (2) hour guaranteed minimum.

(3) Should an HPSA Member be called back to work while on a
scheduled vacation, during their normal work hours, they
would record the number of hours of actual vacation hours
used; record the number of hours worked during their normal
shift and record an equal number of hours of a PERS- eligible
straight time pay. Should the assignment extend beyond the
Members’ normal work hours, call-back would be recorded for
those hours.

(4)  Should an HPSA Member be contacted after hours due to a
developing operational incident that requires their expertise
and direction, the HPSA Member is eligible for the appropriate
overtime compensation rounded to the next highest six (6)
minute increment.

For Members enrolled in PERS prior to January 1, 2010, Call-back
overtime is PERS eligible compensation, while regular overtime,
scheduled overtime, contract overtime, and call-out overtime are not
PERS eligible compensation.

Contract Overtime: See Section 7 (d)
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Section 9: Compensatory Time

An HPSA Member accruing overtime as stated above, with the exception
of call-back overtime, shall elect to be paid at the rate upon which the
overtime was accrued or to receive compensatory time off in lieu of
overtime, which shall be computed at the rate upon which the overtime was
accrued. Compensatory time off accrued that is subject to shift differential
is adjusted at the time of the accrual through an increase in the hours of
compensatory time available. Accordingly, when compensatory time off is
utilized, that specific compensation is not shift differential eligible. For
clarity: Ten (10) hours of double time or twenty (20) hours of compensatory

time off for a graveyard shift Member will be recorded as 21.2 hours (20 x
6%) of compensatory time off accrued.

(@)  All compensatory time off will be paid to the HPSA Member at the
overtime rate in which it was earned prior to the end of each fiscal
year. There will be no early payments or special checks for
accumulated compensatory time-off.

(b)  An HPSA member shall request the use of compensatory time in
advance. The approval to use compensatory time-off will be based
on the staff available to cover the vacancy, the specific operating
environment on the requested day(s) and only in rare circumstances,
will compensatory time off be granted if overtime is required to cover
the absence. Exceptions to this overtime exclusion require the
approval of the Chief of Police or his designee. The Department
Command Staff will strive to accommodate compensatory time off
requests whenever possible and understand its obligation under the
Fair Labor Standards Act.

(c) HPSA members who are approved for compensatory time-off will not
have this time cancelled due to subsequent, unanticipated absences
by other HPSA members.

(d)  The premium pay of double time for regular hours worked on a
holiday as defined in Article 15 are not eligible for compensatory
time-off accrual.

(e)  All compensatory time off accrual and utilization will be managed
through the City’s payroll processes.

Section 10: Overtime — Six Minute Increments

Overtime shall be earned and paid in increments of six (6) minutes.
Overtime less than six (6) minutes will not be eligible for compensation.
Overtime in excess of six (6) minutes will be rounded up to the next highest
tenth (10th) of an hour.

HPSA Labor Agreement - July 1, 2020~ June 30, 2021
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Section 11: Stand-by Pay

Section 12:

Stand-by pay will be provided should an HPSA Member be required to
stand-by anytime between work shifts, on regular days off or on holidays.
HPSA Members shall be compensated by one (1) hour of double time for
each twelve (12) hour period they are required to stand-by. HPSA Members
on stand-by shall keep their supervisor and/or the Police Department
notified of their location for emergency call-out/call-back purposes and must
remain fit for duty during these stand-by hours.

(a) Should HPSA Members on stand-by be called out for work, they shall
be compensated for the actual time worked at the rate of double time
the regular rate of pay in addition to stand-by pay.

Travel

Travel time to and from work is not compensable per the federal Portal-to-
Portal Act.

(@)  Out-of-town travel and same day return: Time traveling to and from
the airport is considered “home-to-work” time and is not
compensable. All other hours associated with this assignment that
day would be compensable.

(b) Overnight travel: Travel time is compensable when it occurs during
the HPSA Member’s regular work hours. This is true on non- working
days as well and would be paid at the appropriate rate of pay which
may include overtime payments. Travel time in any means of travel
outside of normal work hours is not compensable. However, if the
HPSA Members is directed to perform work while traveling, this time
would be compensable.

ARTICLE 21, RETIREMENT:

Section 1: The CITY and the HPSA agree that all employees shall participate in the

Public Employees Retirement System of the State of Nevada, in
accordance with the rules of that system.

Section 2: The CITY shall comply with all provisions of NRS 286.421 for the purpose

of paying the HPSA Members’ retirement contribution but will not pay for
the purchase of eligible service.

Section 3: Effective with ratification of this Agreement, increases or decreases in

HPSA Labor Agreement - July 1, 2020- June 30, 2021

mandatory contributions to the Public Employees Retirement System
(PERS) for employees covered by this Agreement will be split evenly
between the employee and the City.
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ARTICLE 22. HPSA MEMBER DISCIPLINE/TERMINATION:

Section 1:

Section 2:

Section 3:

Section 4:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

Resignation: HPSA Members who resign should submit his resignation in
writing to the Chief of Police and give at least two (2) weeks’ notice.

Probation: If an HPSA Member is placed in a probationary period due to
performance or conduct deficiencies as part of disciplinary action, the
issuance of the probation may be contested through the Grievance
Procedure defined in Article 29 of this Agreement. Additional discipline for
further conduct or performance issues while in this probationary period may
be contested through the Grievance Procedure defined in Article 29 of this
Agreement. Discipline in accordance with this provision will only occur after
a pre-disciplinary hearing with the Chief of Police.

Unsatisfactory Service: An HPSA Member may be terminated or subject to
disciplinary action if his performance or conduct is not satisfactory; if he
proves unsuited to his work; or if for medical (with a reasonable
accommodation) reasons he is no longer qualified for the position.

It is agreed that the CITY has a right to discipline or discharge, in
accordance with the Henderson Police Department Manual (DPM) 1094
and Appendix A. Discipline matters, as outlined in the DPM1094, and
discharge is subject to the grievance procedure.

(a) Types of Discipline: HPSA Members who do not correct
unsatisfactory conduct or performance, or who commit offenses of
such a serious nature as outlined in (DPM) 1094 and Appendix A,
are subject to the following:

(1) Suspension: An HPSA Member may be suspended without
pay as a disciplinary measure. Suspension without pay
pursuant to NRS 289 requires a pre-disciplinary hearing and
must have the approval of the Chief of Police.

(2)  Demotion: An HPSA Member may be demoted as a result of
a disciplinary action. Prior to any demotion, an HPSA Member
shall receive a pre-disciplinary hearing.

(3) Probation: As a form of discipline a HPSA Member may be
placed on probation for a period not to exceed six (6) months
in an effort to further evaluate and rehabilitate the HPSA
Member. Should a Member be subject to this probationary
period, they would not be eligible for a step increase during
this time. A step increase would be awarded at the end of the
successfully completed probationary period.

(4)  Termination: An HPSA Member may be terminated as a result
of disciplinary action. Prior to any termination, the HPSA
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Section 5:

Section 6:

Member shall receive a pre-disciplinary hearing. This pre-
disciplinary hearing will not be scheduled until the HPSA
representation or the employee’s representative(s) has had a
minimum of two (2) weeks to examine the investigative file
that will be the foundation for the hearing.

Notification: An HPSA Member shall be notified in writing of any
disciplinary action that could lead to suspension, demotion, or
termination, and shall be afforded the opportunity to meet with the
Chief of Police or designee to discuss the proposed disciplinary
action prior to the action being taken. An HPSA Member may also
respond to the proposed disciplinary action in writing.

Abandonment of Post:

@

0©)

©

An HPSA Member absent from duty in excess of three (3)
consecutive work days without satisfactory explanation shall be
considered to have abandoned his post and shall be terminated
provided that the Chief of Police or designee make a reasonable
effort to locate the HPSA Member.

Reasonable effort to locate an HPSA Member shall be satisfied if the
Chief of Police or designee sends a certified letter return receipt
requested or similar attempts to the HPSA Member at the address
shown in the HPSA Member’s personnel file.

Termination pursuant to this section shall be deemed to be for just
cause.

Notice:

(@)

Written notification: Any termination under this article shall be in
writing and shall set forth the reasons for such termination.

ARTICLE 23. SENIORITY

Section 1: Classification Seniority shall be based on promotional date within each
rank. Acting time within a classification will not be considered in
establishing seniority.

Section 2:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

Classification Seniority shall apply to the following:

@

Departmental Shift Bids - Management retains the right to assign
HPSA Members with special skills to shifts as required, by seniority.
Management has the right to re-examine the status of HPSA
Members and may reassign based on that review with supporting
documentation. The HPSA Member re-assigned will select their
choice from the remaining shifts. For the purpose of this Article, the
meaning of shifts will be day, swing, or graveyard. Departmental
Shift bids (Patrol and Corrections HPSA members) will normally be
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©)

©

@

completed by the end of June of each year and take effect the first
pay period prior to the start of the school year (usually the last pay
period of August). Management retains the right to modify the timing
of the shift bids if operational conditions warrant.

An HPSA Member requesting a voluntary transfer from a special
assignment will, after reorientation, have the ability to select the shift
of their choice by seniority at the next shift bid. Until that time, they
will have the choice of any vacant shifts available.

Demotion - When an employee is demoted to a position which
was previously held, classification seniority will be based upon the
employee’s original date of promotion to that classification. The
parties agree that should a Police Captain be demoted into a
previously held classification in this Agreement, the individual's
classification seniority will be the date of promotion to that
classification.

Reduction in Force.

ARTICLE 24 . REDUCTION IN FORCE:

This Article 24, Reduction in Force, and the manner in which it is executed, applies to all
HPSA represented positions only.

Section 1:

Section 2:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

A reduction in force may take place upon approval of the City Council and
is defined as an action wherein management eliminates a position.

The CITY may eliminate any position.

The CITY will notify the Henderson Police Supervisors Association
prior to any City Council action that relates to a reduction in force.

Notice of at least thirty (30) calendar days will be given to HPSA
Members whose positions are eliminated through a reduction in
force. In lieu of notice, an equivalent amount of salary, based on the
HPSA Member’s regular work schedule, will be paid to the HPSA
Member.

When a position is eliminated and/or a reduction in force takes place, the
following procedure will apply:

(@)

HPSA Members that are serving a qualifying period within the
classification that is impacted by the reduction in force will be
returned to their former classification first.
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(b) HPSA Members whose positions are eliminated shall be permitted
to exercise their classification seniority to move laterally and displace
the least senior Member in the same classification. If the impacted
Member is the least senior employee in that classification, they will
displace the least senior employee in the previously held lower
classification. An employee who has been displaced as a result of this
procedure will have the same seniority rights as the employee whose
position was eliminated.

(c) HPSA Members who are not placed in previously held positions
within this Agreement will fill a vacancy as a Police Officer or
Corrections Officer as appropriate.

(d)  Notice of at least 30 calendar days must be given to HPSA Members
whose positions are to be eliminated through Reduction in Force. In
lieu of notice, or less than 30-day notice, an employee shall be paid
the amount of salary the employee would have, received based on
the employee’s regular work schedule, had a 30-day notice been
given.

Section 3:  RETURN TO FORMER CLASSIFICATION RIGHTS

@ If an HPSA Member has been subject to the demotion to a lower
classification as a result of the reduction in force, they will be placed
on a Recall to Former Classification List in classification seniority
order. Members will be recalled to their former classification in
seniority order as vacancies occur. Should a Member decline a
return to their former classification, they will be removed from the list
and all classification seniority expires.

®) Return to Former Classification rights do not expire while the
Member is an active employee, unless the Member declines an offer
of return to that classification.

© Return to Former Classification List will have precedence over all
other Eligibility Lists.

ARTICLE 25. BULLETIN BOARDS:

Section 1:  The CITY shall provide a bulletin board in a location agreeable to both the
HPSA and CITY.

Section 2:  The bulletin board may be used by the HPSA to post notices of interest to
HPSA Members. The HPSA further agrees that it will not use the bulletin
board for the purpose of disparaging the CITY or its duly authorized
representatives, or for any purpose other than the announcement of the
business activities of the HPSA as they relate to the HPSA Members in the
HPSA.

HPSA Labor Agreement - July 1, 2020- June 30, 2021
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Section 3: The City agrees to allow the HPSA to use the CITY’s e-mail system to keep
its members informed of HPSA business. The HPSA agrees to maintain an
e-mail group so that only members of the HPSA will receive the e-mails and
it will not unduly disrupt the day-to-day business of the CITY.

ARTICLE 26. RULES AND REGULATIONS:

Section 1: Any and all conduct of the parties hereto shall be governed by this
Agreement and not by any current or previous Civil Service Rules.

Section 2: HPSA Members shall be subject to the rules and regulations of the
Henderson Police Department and Detention Bureau Manual where
applicable, not in conflict with any specific section, article or provision of this
Agreement. The CITY shall present to all members of the HPSA copies of
the applicable department rules.

Section 3: Copies of any proposed changes to the Department Rules and Regulations
or Detention Bureau Manual shall be submitted to the HPSA President, or
his designee, thirty (30) days prior to the proposed change.

Section 4. Section 1094.6 Types of Discipline Chart will remain in this Agreement and
changes to this chart will require proper bargaining between the parties.

Section 5: Record of Previous Discipline: All disciplinary matters will be removed from
the HPSA Members personnel file at the following times and under the
following conditions. A subsequent corrective action is defined as
disciplinary action in the same general area of discipline, such as
performance, attendance, or rules violations.

@ Written Reprimand - 24 months after the date the employee signs or
is given the opportunity to sign the adjudication. Any subsequent
corrective action of a similar nature shall extend the purging of the
original discipline by another 12 months or the purge length of the
latest disciplinary action, whichever is shortest.

®) Minor Suspension (less than 41 hours) - three (3) years after the date
the employee signs or is given the opportunity to sign the
adjudication. Any subsequent corrective action of a similar nature
shall extend the purging of the original discipline by another 24
months or the purge length of the latest disciplinary action, whichever
is shortest.

© Major Suspension (41 or more hours) - five (5) years after the date
the employee signs or is given the opportunity to sign the
adjudication. Any subsequent corrective action of a similar nature
shall extend the purging of the original discipline by another 24
months or the purge length of the latest disciplinary action, whichever
is shortest.

HPSA Labor Agreement - July 1, 2020—~ June 30, 2021
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@ Disciplinary Transfer - two (2) years after the date the employee
signs or is given the opportunity to sign the adjudication. Any
subsequent corrective action of a similar nature shall extend the
purging of the original discipline by another 24 months or the purge
length of the latest disciplinary action, whichever is shortest.

Removed documents may only be accessed by the IAB Lieutenant, Deputy
Chief(s) or Chief of Police. Removed documents may be retained by the
City pursuant to any applicable statutory document retention schedules;
however, such documents may not be used by the Department for
disciplinary purposes in the future. Evidence of previous discipline can only
be raised for rebuttal purposes in an administrative hearing if the employee
claims he has no disciplinary history.

ARTICLE 27. LUNCH AND REST PERIODS:

Section 1: Rest Periods: Personnel will be allowed a fifteen (15) minute rest period in

the first half of the shift and fifteen (15) minute rest period in the second half
of the shift.

Section 2: Lunch Break: HPSA Members shall be allowed a lunch period not to exceed

one (1) hour. Personnel will not be called away from their rest or meal
periods unless an emergency situation exists. In the event that an HPSA
Member is called away from his meal period due to an emergency, the
supervisor shall make a second meal period available to the HPSA Member
whenever possible.

Section 3: HPSA Members in the Detention Bureau shall not leave the Police Facility

for purposes of lunch breaks. The CITY shall provide the on-duty
Corrections Sergeants and Lieutenants with two (2) separate meals as
available in the Detention Facility kitchen.

ARTICLE 28. PHYSICAL AGILITY TEST:

Section 1:

HPSA Labor Agreement - July 1, 2020- June 30, 2021

No member of the HPSA Member shall be required to participate in any
physical agility test, except to comply with the requirements for special
assignments. Nothing in this Article shall be construed as impacting Article
10, Safety and Health, of this Agreement.
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ARTICLE 29, GRIEVANCE PROCEDURE:

A grievance is defined as any dispute which arises regarding an interpretation,
application, or alleged violation of any of the provisions of this Agreement or policy or
procedure. A grievance can be filed on discipline with the exception of counseling
sessions or verbal reprimands.

The purpose of the Grievance Procedure shall be to settle all grievances between the
CITY and the HPSA as quickly as possible to ensure efficiency and promote employee
morale. Should any HPSA Member, group of HPSA Members or the CITY feel aggrieved,
regarding any matter or condition affecting health and safety beyond those normally
encountered in all phases of normal work requirements, adjustment shall be sought.

Section 1: Any dispute concerning the interpretation or application of an expressed
provision of this Agreement shall be subject to this, and exclusive to this
grievance procedure.

@

It is agreed that the CITY has a right to discipline or discharge HPSA
Members for just cause. Disciplinary matters, except oral
reprimands, shall be subject to the Grievance Procedure. Oral
reprimand is defined as a verbal warning which is not placed within
the HPSA Member's personnel file.

No HPSA Member shall be discharged except for just cause as
defined in Article 35, which shall be subject to the Grievance
Procedure. It is understood by and between the parties that this
section does not affect the CITY's right to eliminate positions
because of layoffs or reduction in force.

Any grievance alleging the inappropriate termination of employment
by the Chief of Police will be immediately advanced to Step 4 of the
Grievance Procedure. The HPSA President and/or Grievance
Committee Chairman will deliver the grievance directly to the City
Manager or their designee.

All grievances must be filed in writing with the HPSA President or designee,
or the Grievance Chairman within 30 calendar days of the HPSA Member
becoming aware of a grievable issue. This calculation of time does not
include any attempts to informally resolve the issue before filing the
grievance.

HPSA Labor Agreement - July 1, 2020~ June 30, 2021
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STEP 1: The HPSA GRIEVANCE COMMITTEE, upon receiving a written
and signed request, shall determine if a grievance exists. If in their opinion
no grievance exists, the matter will be deemed settled. In the event the
HPSA chooses not to pursue a grievance involving demotion or termination
of a non-member of the HPSA, the employee filing a grievance may pursue
the matter, without the assistance of the HPSA, in accordance with the
remainder of this article and NRS 288. All costs incurred by the non-
member, including but not limited to those outlined in Step 8 of this article,
will be the responsibility of the non-member. Should the non- member
choose to arbitrate their dispute, both the City of Henderson and the non-
member will be required to place ten thousand dollars ($10,000) into an
escrow account to ensure the payment of the arbitrator as detailed in Step
8 of this procedure. Should the grieving non-member fail to comply with this
requirement within twenty-one (21) calendar days of notification of the
escrow account details via certified mail or attempted delivery via certified
mail, they will forfeit their ability to arbitrate the issue and the matter will be
considered withdrawn.

RIGHT TO RECORDS:

Once notified of grievable discipline, the HPSA Member will be entitled to
review the entire investigative file used to make the adverse determination
in the case.

The review will be held in the IAB office under the supervision of I1AB
personnel. The HPSA Member will be allowed to take notes.

In the event the HPSA Grievance Committee convenes and requests the
file, the Internal Affairs Bureau will present a copy of the entire investigative
file to the HPSA Grievance Committee and HPSA Member.

Other than this Grievance Process, all Internal Affairs Records are to be
kept confidential and under the control of IAB. Information related to an
administrative investigation may only be released to the media or outside
interests at the direction of the Chief of Police.

STEP 2: If a grievance exists, within thirty (30) calendar days from the date
of receipt of grievance, the HPSA Grievance Committee Chairman shall,
present a signed written grievance to the Police Chief or designee for
adjustment.

STEP 3: The Police Chief or representative shall arrange for such meetings
with the HPSA Grievance Committee Chairman and the HPSA President or
designee and make such investigations as are necessary. The Police Chief
or designee shall respond in writing to the HPSA Grievance Committee
Chairman and the HPSA President or designee within thirty (30) calendar
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days of his receipt of said grievance. If the response does not resolve the
grievance, it may proceed to Step 4.

STEP 4: Within thirty (30) calendar days from receipt of the written response
from the Police Chief or designee, the HPSA Grievance Committee
Chairman and the HPSA President or designee shall present the grievance
to the City Manager through the Human Resources Director. The City
Manager or designee will then make a determination within thirty (30)
calendar days from the date of submission to him/her. The City Manager or
designee may conduct a hearing if they deem it necessary to render their
decision. In cases of termination of employment, any hearing and the
ultimate decision will be accomplished within the 30 calendar days identified
above.

STEP 5: If a mutually satisfactory settlement cannot be reached between
the City Manager and the HPSA Grievance Committee Chairman and the
HPSA President or designee, the HPSA Grievance Committee Chairman
and the HPSA President or designee or the CITY shall have the right to
refer the matter to an arbitrator mutually agreed upon for final determination.
If the City Manager’'s response is unacceptable to the HPSA they must
notify the City of its decision to arbitrate in writing within thirty (30) calendar
days from the date of the City Manger’s written response or the grievance
shall be deemed withdrawn with prejudice.

STEP 6: In the event the CITY and the HPSA GRIEVANCE COMMITTEE
Chairman and the HPSA President or designee cannot agree within five (5)
days after the receipt of the "notice" to arbitrate, the parties shall proceed
to arbitration and jointly request the Federal Mediation and Conciliation
Service for the names of seven (7) arbitrators experienced in the field to be
arbitrated.

@ One arbitrator shall be selected by alternately striking names from
the list and the dispute shall be submitted to the arbitrator then
remaining.

(b) The HPSA President or designee shall strike the name of the first
arbitrator.

(©) The arbitration hearing shall be conducted under the rules of the
Federal Mediation and Conciliation Service.

STEP 7: Jurisdiction of the Arbitrator. The jurisdiction and authority of the
Arbitrator's opinion and award shall be confined exclusively to the
interpretation and application of an expressed provision or provisions of this
Agreement at issue between the HPSA and the CITY. The Arbitrator shall
have no authority to add to, detract from, alter, amend, or modify any
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provision of this Agreement or impose upon any party hereto a limitation or
obligation not explicitly provided for in this Agreement; to establish or alter
any wage rate or wage structure or to consider any term or condition of
employment not expressly set forth within a provision of this Agreement.
The Arbitrator shall not hear or decide more than one grievance without the
mutual consent of the CITY and the HPSA President or designee. The
written award, of the Arbitrator, on the merits of any grievance adjudicated
within his jurisdiction and authority as specified in this Agreement, shall be
final and binding.

STEP 8: The Arbitrator's decision shall be final and binding, and the non-
prevailing party shall pay the fee and related expenses of the arbitrator. The
parties shall bear their own expenses for attorneys, court reporters and
other related arbitration expenses.

Section 2: Grievances not filed, processed or responded to within the time limits set
forth above and not extended by Agreement in writing, may be subject to
unfair labor practice charges with the EMRB. Both parties to this Agreement
commit to the timely resolution of all grievances, to the time frames defined
herein and to proactive, timely requests for deviation from those timelines.
The City Manager will ensure that the timeframes and protocols within this
Grievance Procedure are followed and should be notified immediately by
the HPSA if this is not occurring.

Section 3: Nothing herein shall preclude any HPSA Member from discussing his
grievance with the HPSA GRIEVANCE COMMITTEE or his representative
for informal adjustment.

ARTICLE 30, HPSA REPRESENTATION:

Section 1: The CITY agrees to allow six (6) HPSA representatives of the HPSA to sit
at the bargaining table for the purpose of negotiations without loss of pay or
deduction from the HPSA Member’s leave time. HPSA Members involved
in the bargaining process will record their time using the appropriate TRC
(Time Reporting Code) code.

(@) If for any reason additional HPSA Members are needed for
informational purposes, upon Agreement by the CITY and the HPSA,
said HPSA Members will be called in the meeting without loss of pay.
HPSA Members involved in the bargaining process will record their
time using the appropriate TRC code.

Section 2: The President, or designee, of the Henderson Police Supervisors
Association, as being the representative of the HPSA, will be given authority
to enterthe premises of the CITY during any shift for the purpose of
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investigating working conditions of HPSA Members covered by this
Agreement, to assist in the settlement of grievances arising under this
Agreement, and to post notices relative to the HPSA activities, after
notifying the CITY or his supervisor of their presence on the job. It will be
required that the HPSA designate for each shift an Executive Board
member for the purpose of handling grievances (the HPSA President or his
designee).

Section 3: The HPSA President shall receive a copy of all disciplinary actions against
HPSA members, if HPSA Member requests.

Section 4: The CITY agrees to provide one thousand two hundred (1200) hours of
Union Leave per fiscal year for use of the HPSA President or designee to
conduct HPSA business, i.e., conventions, seminars, training, lobbying etc.
HPSA Members utilizing this leave will record their time using the
appropriate TRC code.

@ The HPSA President, or his designee, will determine the use of
association leave.

(b) The HPSA agrees not to exceed six (6) individual requests for HPSA
leave at one time and, under normal circumstances, no two of the
individuals can be from the same shift of the Department unless
authorized by the Division Commander. All leave will be approved by
the Department Head or designee.

(© When HPSA members participate in departmental or City
committees or work groups as representatives of the HPSA (i.e.
Assessment Centers and the Promotional Process, Diversity
Committee, Risk Management Committee, Management Team
Meetings, etc.) they will record their time using the appropriate TRC
code.

d) Approved union leave taken during normal working hours will be
considered time worked for the purposes of computing overtime.

Section 5: The Chief of Police or designee and the Human Resources Director or
designee shall meet quarterly with representatives of the Henderson Police
Supervisors Association as designated by the HPSA Executive Board. The
purpose of said meetings is to informally discuss matters of concern and/or
interest to either party. On-duty time shall be provided for four (4) HPSA
representatives and may be increased if both parties mutually agree. HPSA
Members involved in these meetings will record their time using the
appropriate TRC code.
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Section 6: During the negotiations of this Agreement, the City and the Union expressly
agree that the time spent by the Union’s employee representatives in
performing duties or providing services toward the purpose of this
Agreement and in obtaining these joint benefits, and the allowance for the
use of Union Leave, as well as attending Committee meetings and future
negotiations to be conducted during normal work hours without payment for
such time or reimbursement by the Unions for such time, have been
negotiated with sufficient concessions pursuant to (NRS Chapter 288).

The parties acknowledge that the concessions contained in this Agreement
satisfy the HPSA financial obligation for Union leave in compliance with
NRS Chapter 288

ARTICLE 31. CHECK-OFF:

Section 1: The CITY agrees to deduct from the paycheck of each HPSA Member within
the HPSA who has signed an authorized payroll deduction form such
amount as has been designated by the HPSA as HPSA dues and is so
certified by the Treasurer of the HPSA. The HPSA will certify to the CITY,
in writing, the current rate of membership dues. The CITY will be notified of
any change in the rate of membership dues thirty (30) days prior to the
effective date of such change. The CITY may require the submission of new
authorization forms when the Association increases its membership dues.

Section 2: Such funds shall be remitted by the CITY to the Treasurer of the HPSA
within one (1) month after such deductions. The HPSA Member's
authorization for such deduction is revocable at the will of the HPSA
Member, provided by the law, and may be so terminated at any time by the
HPSA Member giving thirty (30) days written notice to the CITY and the
HPSA or upon termination of employment.

Section 3: The HPSA agrees to indemnify and hold the CITY harmless against any
and all claims, suits, orders or judgments brought or issued against the
CITY as a result of any action taken or not taken by the CITY under the
provisions of this Article.

Section 4: The CITY will not be required to honor any biweekly deduction authorizations
that are delivered to the payroll section after the beginning of the pay period
during which the deductions should start.
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Section 5: The HPSA agrees to refund to the CITY any monies paid to it in error on
account of the payroll deduction provisions herein upon presentation of
proper evidence thereof.

ARTICLE 32. LIABILITY INSURANCE:

The CITY shall provide liability protection for every member of the HPSA. The form of
such protection shall be via self-funded or private carrier at the discretion of the CITY.
The CITY shall indemnify and defend pursuant to the provisions of NRS 41.0349 and
NRS 41.0339, respectively.

ARTICLE 33. WARRANTY OF AUTHORITY:

The officials executing this Agreement on behalf of the CITY and HPSA signatory hereto
hereby warrant and represent that they have the authority to act for, bind and collectively
bargain in behalf of the organization which they represent, during the term of this
Agreement.

ARTICLE 34,  SAVIN LAUSE:

This Agreement is declared to be severable and if any paragraph, phrase, sentence, or
part is declared to be void by a court of competent jurisdiction, it shall not be construed
to void or nullify the entire Agreement; and those parts not declared void shall be binding
upon the parties provided, however, upon such invalidation the parties agree immediately
to meet and negotiate such parts of provisions affected.

ARTICLE 35. DEFINITIONS:

This Agreement is made pursuant to and in conjunction with the Local Government
Employee-Management Relations Act of the State of Nevada, and all terms used herein
which are terms used in the Local Government Employee-Management Relations Act
shall have definitions ascribed to them by said Act.

Acting Pay: Sergeants and Lieutenants who are directed in writing by the Division
Commander, Deputy Chief of Police, Chief of Police, or designee; to temporarily accept
the responsibilities of their superior officer (Lieutenant or Captain) will be awarded acting
pay. Acting pay is a form of Assignment Differential Pay and does not provide the member
with rights to the classification that they are temporarily filling (they maintain the
classification rights for the position they currently have). Time served in Acting
Supervisory positions does not count for seniority or any other rights or eligibility
requirements for promotion to the higher classification. * HPOA Officers may be
temporarily designated as Acting Sergeants per their labor agreement with the City.
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Administrative Transfer: Administrative transfers occur to enhance operations, further the
department’s mission, or improve efficiency and effectiveness. These transfers will also
occur when an act compromises the integrity of the individual or unit, and/or the
performance of the employee creates an environment where the employee loses
effectiveness in the unit.

Appointing Authority: Persons having power by law or by lawfully delegated authority to
make appointment to positions, terminate an employee, and other matters relating to their
employment.

Arbitrator: An impartial third party chosen in accordance with the provisions of this
Agreement.

Assignment Differential Pay: A temporary monetary compensation paid to HPSA
Members who are assigned to Specialized Assignments within the department. ADP
assignments are not promotional and therefore, no property rights exist. Employees shall
only receive ADP pay for the duration of their assignment.

Base Salary: Remuneration received by the employee in accordance with the rates
specified on the salary schedule established by this Agreement.

Bereavement Leave: Leave granted to an HPSA Member to attend the funeral of the
HPSA Member's immediate family as defined herein.

Call-Back: When an HPSA Member returns to work during off-duty hours within twelve
(12) hours of receiving the phone call to return to work.

Call-Out: When an HPSA Member works overtime with less than twenty-four hours’ notice
and it does not qualify as call-back overtime.

Cause: A factual reason cited by the CITY that is used to issue disciplinary action.
City Manager: The person designated as the chief executive officer having final authority

by law in all matters relating to employment in the City of Henderson, except as provided
for herein.

Classification: A group of positions which have essentially similar duties and
responsibilities, are allocated to the same salary range by this Agreement and are
designated by the same general title.

Classification Specifications: A written description of the work required of positions in the
classification that includes the classification title, definition, authority, essential functions,
and minimum or desirable qualifications. Classification specifications are descriptive, and
explanatory of the general work required in positions in that classification and are not
necessarily inclusive of all duties to be performed in a particular position.
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Demotion: Movement of an HPSA Member from one classification to a different
classification which is on a lower salary grade than the original classification. Seniority
within the previous classification held will be maintained and applied during this
movement.

Disciplinary Transfers: Disciplinary transfers occur where it is determined that an HPSA
Member’s conduct warrants a transfer as part of discipline. This transfer would be part of
the disciplinary process and subject to the grievance process.

Emergency Annual Leave: L eave that may be granted after a request for immediate
annual leave that, by the nature of the condition prompting the request, could not have
reasonably been predicted in advance of need and been scheduled in accordance with
normal departmental policy.

Gender Definition: In accordance with NRS 0.030, and except as otherwise expressly
provided in a particular statute or required by this context:

(@) The use of a masculine noun or pronoun in conferring a benefit or imposing
a duty does not exclude a female person from that benefit or duty. The use
of a feminine noun or pronoun in conferring a benefit or imposing a duty
does not exclude a male person from that benefit or duty;

(b) the singular number includes the plural number, and the plural includes the
singular;

(c) the present tense includes the future tense.

The use of a masculine noun in conferring a benefit or imposing a duty does not exclude
the female person from that benefit or duty. The use of a feminine noun or pronoun in
conferring a benefit or imposing a duty does not exclude a male person from that benefit
or duty.

Grade: A term used to designate a salary range to which one or more classifications may
be allocated.

Holiday: A day set aside for the special observance of a memorable event or occasion.

Immediate Family: A HPSA Member’'s spouse, mother, father, child, foster child, in loco
parentis, stepchild, brother, sister, mother-in-law or father-in-law, half-brother, brother-in-
law, half-sister, sister-in-law, daughter-in-law, son-in-law, grandchild, grandparent,
spouse’s grandparent, stepparent, or any person permanently living in the employee’s
household.

Incident of Use (Sick Leave): Any period of continuous absence for the same reason, or
the use of sick leave for an individual non-chronic condition's repeated treatment shall be
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considered one incident. Use of sick leave for a scheduled medical/dental appointment
or when on approved FMLA leave shall not constitute an incident of sick leave. An
incident will be defined as a period of continuous absence for an item defined in Section
3 of this Article no matter how long that incident lasts. After returning to work, absences
for the same incident that requires continued treatment will not be counted as a separate
incident.

Job-Related Disability: Incapacity resulting from an accident or occupational disease
arising out of and/or in the course of employment as defined in NRS 616 and 617.

Negotiations: The process of collective bargaining between the CITY and the HPSA that
determines the Agreement between the CITY and the HPSA.

Normal Work Day: The hours normally required for an HPSA Member to work any one
day or one shift pursuant to the terms of this Agreement.

Normal Work Week: An HPSA Member's normal work week will be as designated
depending upon work site and classification assignment.

Qvertime: Time that an HPSA Member works in addition to the HPSA Member’s normal
work schedule.

Probationary Employee: A HPSA Member who has been placed in a probationary review
period for conduct or performance issues.

Promotion: A change of a HPSA Member from a position in one classification to a position
in a higher classification, when such change is other than a result of reclassification of the
HPSA Member or reallocation of the position. Such advancement carries more
responsibility and an increased salary. A HPSA Member on probationary or qualifying
period status is not eligible to apply for closed promotional positions.

Qualifying Period: A regular employee appointed, transferred, or promoted to a non-
temporary classified position in the City of Henderson may be required to serve a
qualifying period of not less than six (6) months or more than nine (9) months prior to
confirmation of the appointment.

Reassignment: The movement of an HPSA Member or a position from one work unit to
another within the organization with no change of classification.

Regular Employee: One who has successfully completed his initial probationary period or
qualifying period and whose appointment has been confirmed in a permanentposition.

Retraction/Purging: The process by which CITY/DEPARTMENT management removes
material, specifically including that of a detrimental nature relating to a specific incident
regarding an HPSA Member, from CITY and DEPARTMENTAL files.
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Salary Range: The minimum and maximum base salaries which may be paid to a HPSA
Member working in a classification in accordance with the salary grade to which the
classification is allocated.

Salary Schedule: The step, grade, and range structure for allocation of classifications as
established by this Agreement.

Salary Step: An increment within a salary grade which designates a specific pay rate.

Service Date (Anniversary Date): Usually the actual date of hire, an employee's service
date is that date which reflects the length of continuous active employment with the City
of Henderson. For purposes of determining seniority, or other matters associated with
length of active employment, the service date shall be adjusted to accommodate any
period of leave without pay in excess of thirty (30) calendar days. Prior service periods of
employment will not be used in the calculation of service date. Seniority within
classifications reflects the length of time of continuous active employment within the
classification from the actual date of promotion to the current classification.

Shift: The hours which an HPSA Member is normally scheduled to work on any normal
work day.

Shift Differential: Temporary monetary compensation paid to HPSA Members assigned
to Swing Shift or Grave Shift for the duration of their assignment to that shift.

Step Increase: A salary increase between steps of a given salary range marking a steady
progress from the minimum of the grade to the maximum.

Suspension: A temporary removal from work status, with or without pay, resulting from,
or pending, disciplinary action.

Termination: The separation of an HPSA Member from employment with the City of
Henderson.

Transfer: The formal movement of an HPSA Member or a position from one department
to another department without any change to the classification of the position.

Within-Grade Increase: A salary increase from one step within a salary grade to a higher
step within the salary grade.

ARTICLE 36. DURATION OF AGREEMENT:

Section 1:  This Agreement, dated this 4" day of August, 2020, shall be effective
during the 2020-2021 fiscal year, beginning on July 1, 2020 and expiring
on June 30, 2021 and shall remain in full force and effect until such time
as a new Agreement is approved by the City Council. The City
acknowledges it cannot make unilateral changes to this Agreement should
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a successor Agreement not be approved by the City Council prior to June
30, 2021, subject to the continued representation of the classifications
covered by this Agreement by the Henderson Police Supervisors
Association.

Section 2: (a) In the event either party desires to open negotiations concerning a subject
which would require the budgeting of money by the CITY, written
notice of such desire shall be given on or before February 1, 2021.

(b) In the event either party desires to open negotiations concerning a
subject which would not require the budgeting of money by the CITY,
written notice of such desire shall be given on or before February 1,
2021.

Section 3: In the event the parties cannot negotiate a new Agreement, it is agreed that
the parties shall comply with statutory impasse procedures.

Section 4: Each party reserves its rights as established by Chapter 288 of the Nevada
Revised Statutes, as amended.

Section 5: Except as specifically amended by future agreements, all provisions of this
Agreement shall remain in full force and effect for the term of this
Agreement.
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IN WITNESS WHEREOF, the parties have executed and delivered this
Agreement as of the effective date.

Date of Council Action: August 4, 2020

CITY OF HENDERSON
CLARK COUNTY, NEVADA

S 08/21/2020 | 11:19 AM PDT
RICHARD DERRICK Date
City Manager/CEO
ATTEST: APPROVED AS TO FUNDING:
SABRINA MERCADANTE, MMC JIM MCINTOMSH
City Clerk Chief Financial Officer
APPROVED AS TO CONTENT: APPROVED AS TO FORM:

ocuSigned by:

JENNIFER FENNEMA NICHOLAS G. VASKOV CAO
Director of Human Resources City Attorney Review

HENDERSON POLICE SUPERVISORS ASSOCIATION:

Y 08/17/2020 | 7:19 AM PDT

THOMAS CHIELLO Date
Association President
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Appendix A

During 2014 - 2016 negotiations, the parties agreed to maintain the Types of Discipline
Chart that is an element of DPM-1094 within this Agreement and any changes to the
Chart will be the subject of negotiations between the HPSA and the CITY.

1094.6 Types of Discipline Chart

The Types of Discipline Chart was developed to assist in the uniform application of our

progressive discipline system.

Class Type

1 Written Reprimand A letter from the
Chief of Police or designee, outlining the

sustained violations and future
expectations.

2 Minor Suspension A temporary
removal from active work status, without
pay for a minimum of 1 hour to a
maximum of 40 hours.

Removal from Promotion Lists
Removal of an employee from a
promotion eligibility list prior to the
expiration of such list.

3 Disciplinary Transfer The
reassignment of an employee from one
assignment to another at the direction of
the Chief of Police.

Major Suspension A temporary
removal from active work status, without
pay, for a minimum of 41 hours to a
maximum of 80 hours.

4 Reduction in Grade/Pay Reduction
from one step in the pay scale to the
next lower step in the pay scale or, for
those employees not in a progressive
pay scale, reduction of pay whether
hourly or salary.

Demotion Movement of an employee
from one classification to a different
classification which is on a lower salary
grade than the original classification.

5 Termination The involuntary
separation of an employee from
employment with the City of Henderson.
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Subsequent Similar Violation

24 months (2 years) after the date on the written
reprimand. Subsequent similar violations add up to 12

months.

Each subsequent sustained similar violation will
increase the Class Level by one level.

36 months (3 years) after the date on the notice of
suspension. Subsequent similar violations add up to
24 months.

Each subsequent sustained similar violation will
increase the Class Level by one level.

36 months (3 years) after the date on the notice of
suspension. Subsequent similar violations add up to
24 months.

Each subsequent sustained similar violation will
increase the Class Level by one level.

60 months (5 years) after the date on the notice of
suspension. Subsequent similar violations add up to
24 months.

Each subsequent sustained similar violation will
increase the Class Level by one level.

Not Applicable
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APPENDIX B

Wage Schedule Effective July 15, 2019 with 1.00% PERS Decrease

Position Title Grade Hours Step 1 Step 2

Corrections Lieutenant 484 40 $56.739 $59.574
Corrections Sergeant 455 40 $47.283 $49.647
Police Lieutenant 488 40 $58.140 $61.044
Police Sergeant 477 40 $48.448 $50.868

Promotional Increases will occur as follows:

Corrections Officer to Corrections Sergeant
OR Police Officer to Police Sergeant

Officer Sergeant

Step 13 Step 3

Step 12 Step 2
Steps 7-11 Step 1

Corrections Sergeant to Corrections Lieutenant
OR Police Sergeant to Police Lieutenant

Sergeant Lieutenant
Step 5 Step 4
Step 4 Step 3
Step 3 Step 2

Step 3

$62.556
$52.128
$64.099
$53.415

Employees will remain at the promotional wage for one (1) year
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Step 4

$65.683
$54.736
$67.302
$56.086
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Step 5
$68.966
$57.471
$70.668
$58.890
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Appendix C

The City and the HPSA agree that they shall comply with the provisions of the Family Medical

Leave Act (FMLA) of 1993, as well as the City’s Administrative Policy C-5, Family and Medical
Leave, with regard to the administration of FMLA Leave.
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MEMORANDUM

TO: Sergeant Anthony Niswonger #1003, Grievance Committee Chairperson
Henderson Police Supervisors Association

FROM: Sergeant Christopher Aguiar #1395
DATE: October 19, 2020
RE: 1A2020-042

Pursuant to Article 29 of the Labor Agreement between the City of Henderson and the
Henderson Police Supervisors Association (HPSA), I respectfully submit the following
grievance as a result of the Henderson Police Department’s and the City of Henderson’s failure
to follow the provisions of chapter 289 of the Nevada Revised Statutes along with failing to
follow the procedures outlined in Henderson Police Department DPM 1092 and Henderson
Police Department DPM 1093. Additionally, the discipline imposed on me in 1A2020-042 is
excessive and not consistent with discipline on similarly situated employees.

DEFINITION OF GRIEVANCE

Article 29 of the Labor Agreement defines a grievance as follows:

3

‘... any dispute which arises regarding an interpretation, application, or alleged
violation of any of the provisions of this Agreement or policy or procedure.”

FACTUAL BACKGROUND

THE INCIDENT

On March 27, 2020 at about 1420 hours, Henderson Police Officers were dispatched to 238
Shoshone Lane, Henderson, Nevada 89015, in reference to a 911 call regarding an individual
who was shot near the location.

I, Sergeant Christopher Aguiar #1395, immediately responded code 3 (emergency lights and
sirens) to the location while also beginning to give out directions for officers to shut down the
roads surrounding the location. While en route to the location, I encountered a white 2016 Ford
F250 which was in the left turn lane on East Lake Mead Parkway at Eastgate Road. The
estimated curb weight of a 2016 F250 is between 5,941 to 6,942 pounds. While I was behind the
F250, I alternated the pitch of my siren to get the vehicle to move from the turn lane so I could
proceed through the intersection to the emergency call. I also moved my police Tahoe closer, so
it was clear I needed the F250 to move. After the vehicle did not move, I tapped the rear bumper
with my front bumper at approximately two miles per hour and the driver raised his arm up to
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acknowledge me and cleared the intersection.

After arriving at the location of the call for service it became a homicide. Once the scene was
secured and stable, I notified Lieutenant Ed Bogdanowicz #1408 of me bumping the other
vehicle which he acknowledged.

On March 27, 2020 at about 1454 hours, Alan Nish of Rafael Construction completed a Comcate
which stated the following, “A police car bumped (emphasis added) into the back of our work
truck and damaged the bumper. This happened at 2:40PM, Friday, March 27th, 2020. Our white
Ford F250 was stopped at stoplight at Eastgate & Lake Mead, he was in the left turn lane facing
east on Lake Mead when the officer bumped him. The officer continued on and didn't stop.”

On March 30, 2020, I read an e-mail from Lieutenant Tom Chiello #657 regarding an accident
on Lake Mead and I immediately called him to tell him I was involved. I spoke to Sergeant
Haven Tillmon #1255 on the same day to advise him of my actions after I was informed, he was
completing the Department’s accident reports. I took complete responsibility for my decision
when I spoke to Captain Chadwick on or around March 30, 2020, about the incident.

On March 30, 2020, Officer Brian Doleshal #2443 and Sergeant Tillmon met with George
Kosbab who stated he was the driver of the F250. Kosbab completed a traffic accident statement
in which he wrote the following, “I was stopped in the left turn lane on eastbound Lake Mead at
Eastgate waiting for the light to turn green and a police vehicle came up behind my vehicle with
red lights and siren on, stopped for a few seconds, then hit the gas and bumped (emphasis added)
the back of my vehicle. I took this as a sign to clear the intersection and did so. This happened on
03/27 at 2:20 p.m.”

INTERNAL AFFAIRS BUREAU INVESTIGATION

An internal affairs case was opened on March 31, 2020, to investigate the “bump” of the work
truck. Lieutenant Anthony Branchini #927 of the Henderson Police Department Internal Affairs
Bureau completed the Department’s investigation of the incident and wrote an Administrative
Report at the conclusion of his investigation on June 29, 2020. He identified two possible policy
violations for me:

Henderson Police Department Policy Manual:

DPM1094 Code of Conduct - Vehicles and Driving: Employee commits a minor traffic
violation in a department vehicle resulting in an accident with damage, injury, or death (CLASS
2)

DPM1094 Code of Conduct — Conduct Unbecoming: Conduct unbecoming an employee
which has the potential to bring discredit to the Department (CLASS 2)

Lieutenant Branchini’s report noted there were no previous related sustained investigations
within the last three years for me.

On June 24, 2020, the entire case file was reviewed by Captain Hollie Chadwick #1139 who
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made a recommendation to sustain a class two violation for code of conduct — vehicles and
driving and sustain a class two violation for code of conduct — conduct unbecoming. The
recommended discipline from Captain Chadwick was a written reprimand.

The case was then forwarded to Deputy Chief David Burns #395 for final determination. On
June 29, 2020, Deputy Chief Burns upheld the sustainment of the class two code of conduct
violation for vehicles and driving and then added and sustained at the same time the violation of
DPM103.94 Personal Conduct which is defined as, “The personal conduct of each employee of
the Department is the primary factor in promoting public trust. Tact, patience and courtesy shall
be employed under all circumstances. Employees shall avoid behavior that would tend to bring
discredit to the Department. Conduct, whether on or off duty, shall be such as to merit respect
and confidence.” The recommended discipline from Deputy Chief Burns was a written
reprimand and training — Ethics in Law Enforcement on Police One Academy.

PRE-DISCIPLINARY HEARING

A pre-disciplinary hearing was held with Chief Thedrick Andres #2473 on August 19, 2020.
Following the pre-disciplinary hearing, I received a final disciplinary notice on August 27, 2020,
from Lieutenant Branchini which was signed by Chief Andres where he determined my actions
were in violation of the following policies:

1. Henderson Police Department Policy Manual DPM 1094.4 — Code of Conduct — Vehicles
and Driving: Employee commits a minor traffic violation in a department vehicle resulting in
an accident with damage, injury or death (Class 2) — SUSTAINED (CLASS 2)

2. Henderson Police Department Policy Manual DPM1094.4 — Code of Conduct — Conduct
Unbecoming: Conduct unbecoming an employee which has the potential to bring discredit to
the Department. (Class 2) — NOT SUSTAINED — CHANGED TO SUSTAINED — (CLASS
2)

3. Henderson Police Department Policy Manual DP103.24 — The Police Role — Personal
Conduct — The personal conduct of each employee of the Department is the primary factor in
promoting public trust. Tact, patience, and courtesy shall be employed under all
circumstances. Employees shall avoid behavior that would tend to bring discredit to the

Department. Conduct, whether on or off duty, shall be such as to merit respect and
confidence. (Class 3) — SUSTAINED (CLASS 3)

The recommended discipline for the above policy violations is:

e 10 hours suspension

e Removal from promotional lists — Removal of an employee from a promotion eligibility list
prior to the expiration of such list.

Chief Andres sustained me on three total violations, including two virtually identical violations,
and then significantly increased the discipline to include suspension and the career altering

discipline of removal from a promotional list.
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(See attached HPD 0076 — Administrative Report, notice from the Internal Affairs Bureau dated
August 11, 2020 sustaining charges, and notice from Chief Andres dated August 27, 2020 with
final disposition.)

ARGUMENTS

NRS 289/DEPARTMENT POLICY

On June 2, 2020, Henderson Police Department Internal Affairs Lieutenant Anthony Branchini
e-mailed me a Notice of Administrative Investigation informing me there was a formal
investigation being conducted which could result in punitive action and the summary of the
alleged misconduct stated the following, “It is alleged that on 3/27/2020, you committed a minor
traffic violation in a department vehicle resulting in an accident with damage.”

Chapter 289 of the Nevada Revised Statutes covers the rights of peace officers in the State of
Nevada. More specifically NRS 289.060 covers in part the notification and requirements for
interview, interrogation or hearing relating to investigation....

Section 2 of NRS 289.060 states, in part, “The notice provided to the peace officer who is the
subject of the investigation must include (a) A description of the nature of the investigation and
(b) A summary of alleged misconduct of the peace officer.”

NRS 289.060 also includes this regarding the interrogation of the peace officer. “If any evidence
is discovered during the course of an investigation or hearing which establishes or may establish
any other possible misconduct engaged in by the peace officer, the law enforcement agency shall
notify the peace officer of that fact and shall not conduct any further interrogation of the peace
officer concerning the possible misconduct until a subsequent notice of that evidence and
possible misconduct is provided to the peace officer pursuant to this chapter.”

The Notice of Administrative Investigation listed one single violation. It is clear this was not a
summary of the alleged misconduct committed by me because Lieutenant Branchini identified
two possible violations in the Administrative Report. He listed DPM1094 Code of Conduct —
Vehicles and Driving as well as DPM 1094 Code of Conduct — Conduct Unbecoming.

Conduct unbecoming is defined as conduct unbecoming an employee which has the potential to
bring discredit to the Department.

Nowhere on the Notice of the Administrative Investigation was there any reference to any of the
language contained in conduct unbecoming. The “summary of the alleged misconduct” cannot be
a summary if it only contained one of the two violations which was being investigated.

On June 18, 2020, I was interviewed by Lieutenant Branchini regarding the alleged misconduct.
The interview was not stopped at any time by Lieutenant Branchini to inform me of any other
possible misconduct and I did not receive a subsequent notice alleging any other possible
misconduct prior to my pre-disciplinary hearing.
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Henderson Police Department DPM1092 covers the procedure for internal investigations and
identifies the reviewing authority (1092.2) as the involved supervisor’s Division Commander
which in this case was Captain Chadwick.

DPM1092.11 covers the reviewing authority responsibilities for employee investigations which
states, in part, the following: Upon receipt, the Reviewing Authority will review the completed
investigation from IAB or the HR Business Partner. The Reviewing Authority will take one of
the following actions:

1. Refer case back to IAB for additional investigation.

2. Refer back for investigation of potential misconduct not alleged in the initial complaint and
treat it as a new complaint in accordance with this policy.

3. If necessary, request an extension through the Deputy Chief of Professional Standard’s Office.

4. Make decision regarding disposition of the complaint. If sustained, forward to the Deputy
Chief of Police, in the subject employee’s chain of command, for final determination of case and
discipline. If not sustained, send back to [AB.

Captain Chadwick reviewed this case and made a recommendation to sustain a class two
violation for code of conduct — vehicles and driving and sustain a class two violation for code of
conduct — conduct unbecoming. The recommended discipline from Captain Chadwick was a
written reprimand.

As it was a sustained case, it proceeded to Deputy Chief Burns for final determination of case
and discipline. Deputy Chief Burns upheld the sustainment of the class two code of conduct
violation for vehicles and driving and then added and sustained at the same time the violation of
DPM103.94 Personal Conduct which is defined as, “The personal conduct of each employee of
the Department is the primary factor in promoting public trust. Tact, patience and courtesy shall
be employed under all circumstances. Employees shall avoid behavior that would tend to bring
discredit to the Department. Conduct, whether on or off duty, shall be such as to merit respect
and confidence.”

This alleged violation of the personal conduct policy was a new allegation of misconduct so it
should have been referred back to the Internal Affairs Bureau for investigation as it is potential
misconduct which was not alleged in the initial complaint.

BIAS/LACK OF IMPARTIALITY

The first line of the Department procedure on Disciplinary Process (DPM1093) states, “Our
policy is to hold our employees to high professional standards and develop a uniform
disciplinary process for employees in an effort to maintain fair, consistent and proper
disciplinary standards.” Fairness must be a key component of the disciplinary process and I
believe that is why it is mentioned in the first line of the procedure regarding the disciplinary
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process. All employees of the Henderson Police Department should be entitled to a process
which is based on the investigation and not by any preconceived opinions or biases.

On March 31, 2020, it was determined this case was going to be investigated by the Internal
Affairs Bureau and since it occurred in the East Area Command of the Patrol Division that made
Captain Chadwick the eventual reviewing authority and Deputy Chief Burns as making the final
determination of the case and discipline.

On March 31, 2020 at about 1425 hours, Lieutenant B. Brooks #846 made a copy of the video
from my patrol vehicle and noted it was for [A2020-042. Later that same day at about 1617
hours, Deputy Chief Burns viewed the video from my in-car camera. Then again at about 1748
hours, Deputy Chief Burns viewed the video a second time. This viewing of the video two times
by Deputy Chief Burns even after knowing this was an Internal Affairs case which would
eventually be decided by him is concerning. Was his decision in this case already made up
months ago when he watched the video? Did he watch it again himself 90 minutes later? Or did
he show it to someone else who could be involved in this disciplinary process?

I am also concerned about the clear animus exhibited by Deputy Chief Burns towards me and its
influence on his decision making in this case.

On May 20, 2020, which was a little more than one month before Deputy Chief Burns summarily
added a policy violation and sustained it at the same time, [ was waiting to interview candidates
for the Problem Solving Unit Officer position in the East Patrol Conference Room at about 8:00
a.m. Deputy Chief Burns stopped by the room. The fire alarm testing had gone on for a long time
so there were comments made about filling out a C-1 for the prolonged exposure to the loud
noise. I had my shooting earmuffs sitting on the table in front of me, so Deputy Chief Burns
explained I had those, so I did not have any exposure. I explained to Deputy Chief Burns it took
me a few minutes to find the earmuffs so there was still an exposure. He responded by looking at
me and saying, “Fuck you.”

This incident is a clear indication of how Deputy Chief Burns feels about me and I do not know
how he can objectively decide a case involving me.

VIOLATION OF PRE-DISCIPLINARY PROCESS
DPM1093.2-2 states the following, “If the recommended discipline is less than termination, but
more than a verbal reprimand, the employee must notify IAB with three (3) workdays if they

wish to have a pre-disciplinary hearing with the Chief of Police or designee...”

In the sustained case notice I received from Lieutenant Branchini on August 11, 2020, it stated |
had the option to request a pre-disciplinary hearing with the Chief of Police or their designee.
The letter also stated the purpose of a pre-disciplinary hearing is to allow the employee to present
evidence and arguments relevant to the disposition of the complaint and imposition of discipline.

DPM1093.2-5 outlines the role of the Chief of Police or Designee in the disciplinary process:
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5. Decision of the Chief of Police or Designee —
If the employee chooses to attend a pre-disciplinary hearing the Chief of Police or designee will:
a. Review the investigative file.

b. Hold the pre-disciplinary hearing with the employee and consider the employee’s position.

c. Implement, modify or dismiss the discipline and notify [AB.

If the employee declines to attend a pre-disciplinary hearing the Chief of Police or designee will:
d. Review the investigative file.

e. Implement, modify or dismiss the discipline and notify IAB.

It is clear in the sustained notice and the Department procedure it is the decision of the involved
employee to choose whether to attend a pre-disciplinary hearing.

On July 2, 2020 at about 1010 hours, Chief Andres first accessed this case file via [APro and
viewed the Administrative Report.

On July 2, 2020 at about 1616 hours, Chief Andres sent an e-mail to Lieutenant Branchini which
stated, “Lt. Branchini, The purpose of this email is to inform you that [ am formally requesting
Pre-Disciplinary Hearing reference #1A2020-042, please make the appropriate notifications to
the employees involved in this investigation. Regards, Chief Andres” (This e-mail was obtained
through a public records request to the City of Henderson.) This e-mail was not provided me to
when Lieutenant Branchini sent me a copy of the investigative file, which included other e-mails
pertaining to the case, as I prepared for the pre-disciplinary hearing.

This viewing of the case file and e-mail from Chief Andres to Lieutenant Branchini occurred 40
days before I even received the official sustained case notice from Lieutenant Branchini and was
27 days before Lieutenant Bogdanowicz received a sustained case notice.

This direction from Chief Andres to Lieutenant Branchini demonstrates his lack of understanding
of the Henderson Police Department Procedure on the Disciplinary Process (DPM1093). This
procedure was last updated on February 24, 2020. Additionally, the viewing of the
Administrative Report prior to the established point at which time the Chief is supposed to
review the investigative file combined with the e-mail directing Lieutenant Branchini to schedule
a pre-disciplinary hearing, which is not the Chief’s decision, illustrates a clear lack of
impartiality.

On or about July 27, 2020, Chief Andres spoke with the Nevada Association of Public Safety
Officers Executive Director Rick McCann following a pre-disciplinary hearing in the Internal
Affairs Bureau. Chief Andres requested McCann speak with me regarding waving time frames
for notice of the pre-disciplinary hearing so it could be conducted quickly upon my return to
work after being off work for leave covered by the Family Medical Leave Act to care for my
wife who had undergone a serious medical procedure. This was again prior to me receiving a
sustained notice and a lack of understanding of the policies and procedures of the Henderson
Police Department.
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On August 19, 2020, I attended the pre-disciplinary hearing for this case where 1 accepted
responsibility for my decision again, but I also pointed out the numerous issues in the
investigation and review of the case. These errors included the following:

e Incorrect information in the Administrative Report as it said something which I did not say
and was verified on the recording

e The Department’s failure to follow NRS 289.060.2 — failure to provide the summary of the
alleged misconduct in the initial notice

e The Department’s failure to follow DPM1092.11 as the Deputy Chief added and sustained
new discipline instead of sending back to the Internal Affairs Bureau for investigation of
potential misconduct not alleged in the initial complaint

e Deputy Chief Burns reviewing video evidence in the case even though he knew it was sent to
the Internal Affairs Bureau and he would be a reviewing authority
Clear hostility shown towards me from Deputy Chief Burns
Discipline towards me being raised while lowered for my lieutenant who did not do his job
when I reported the incident to him

e Insistence on getting a level three in the case which I believe is intended on long-term
consequences which prevents my ability to promote or move to a specialized assignment

e The clear difference between the personal conduct policy and all the class three violations
listed in the Code of Conduct

e Failure of the Department to provide required information to me which is outlined under
NRS 289.080.9 and DPM 1093.4 regarding information used to make an adverse finding
against me

o The disposition of the complaint made by the Division Commander.

On August 25, 2020, I received a Notice of Service (#2) from Lieutenant Branchini scheduling
an interview for investigation into the following alleged misconduct: It is alleged that you failed
to use tact, patience and courtesy during a vehicle accident on 3/27/20 and that your behavior
tended to bring discredit to the Department. It is also alleged that your conduct did not merit
respect and confidence. In this Notice of Service (#2), I was directed to report to Internal Affairs
for an interview on August 27, 2020 at 1400 hours.

This was the exact wording of the violation added and sustained by Deputy Chief Burns and is
what I raised issue with during the pre-disciplinary hearing. This is a violation of DPM1093.2-5
which states the following:

5. Decision of the Chief of Police or Designee —

If the employee chooses to attend a pre-disciplinary hearing the Chief of Police or designee will:
a. Review the investigative file.

b. Hold the pre-disciplinary hearing with the employee and consider the employee’s position.

c. Implement, modify or dismiss the discipline and notify IAB.

If the employee declines to attend a pre-disciplinary hearing the Chief of Police or designee will:
d. Review the investigative file.
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e. Implement, modify or dismiss the discipline and notify [AB.

It also goes against the whole spirit of the pre-disciplinary hearing because it is made pointless
because in this case, I pointed out all the errors and now the Department attempts to do a “do-
over.”

Additionally, NRS 289.020 states a law enforcement agency shall not use punitive action against
a peace officer if the peace officer chooses to exercise the peace officer’s rights under any
internal administrative grievance procedure. The decision to serve me with a second Notice of
Service after I exercised my rights to a hearing and raised numerous issues seems punitive to me.

On August 26, 2020, I received a response e-mail from Lieutenant Branchini after I questioned
how he was calling me in for an interview on an already sustained violation. He stated it was
simply a courtesy extended by Chief Andres for me to provide additional information because of
my complaint during the pre-disciplinary hearing. I was told if I wanted to do the meeting then it
had to be done that week, but I was also given the option to not have another “meeting.” |
politely declined the opportunity for this “meeting.” Nowhere in the second Notice of Service
was there any language indicating it was a voluntary or courtesy interview.

STACKING OF CHARGES

It is important to look at the language of the conduct unbecoming policy and the personal
conduct policy.

Conduct unbecoming is defined as, “Conduct unbecoming an employee which has the potential to bring
discredit to the Department.”

Personal conduct (DP103.24) is defined as, “The personal conduct of each employee of the
Department is the primary factor in promoting public trust. Tact, patience and courtesy shall be
employed under all circumstances. Employees shall avoid behavior that would tend to bring
discredit to the Department. Conduct, whether on or off duty, shall be such as to merit respect
and confidence.”

The language in these two are virtually the same and even include some of the exact wording,
but one is in the code of conduct matrix and one is not. Since personal conduct is not in the code
of conduct matrix then that means it is viewed as class three violation.

The following are all the defined class three violations in the Code of Conduct matrix.

1. Conducting business transactions with person confined and in custody during official police
contact.

2. Divulging Confidential Records of one person to another, except when necessary to conduct
a criminal or Department investigation or under due process of law.
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3. Employee in uniform or wearing any identifiable part of the uniform drinking or purchasing
alcoholic beverages.

4. Failure to turn over seized, found or recovered property directly to property custodian, court
Or OwWner.

5. Loss of seized, found or recovered property by negligence.
6. Failure to report loss or damage.

7. Failure to investigate and report actual or alleged incidents of misconduct or violation of
Department Policies and Procedures.

8. Misuse and/or abuse of supervisory authority or privilege.

9. Employee uses Department vehicle for other than official business or for personal use and
benefit.

10. Failure to report loss, damage or accident.
11. Absent without leave.

I do not think any reasonable person could look at the language of personal conduct and say it is
at the same level of the defined class threes in the Code of Conduct. And that is assuming this
policy violation was sustained in a fair and consistent manner which it was not.

According to DPM 1094.5, “The Department is committed to utilizing disciplinary actions as a
means to change and correct behavior. The Department will normally apply discipline
progressively, however, based on the severity of the violation and/or the totality of the incident,
there will be times when non-progressive discipline, up to termination, may be warranted and
implemented.”

The final disciplinary decision made in this case goes far beyond any means to change and
correct behavior. Two violations which are identical were stacked for the sole purpose of
inflicting long-term and career altering punishment on me. The imposition of a class three
violation, which was arbitrarily added, has long-lasting effects by precluding me from the
promotional process for two additional years and is not similar in nature to any of the defined
class three violations in the code of conduct matrix. Finally, the decision to remove me from the
active promotion eligibility is tantamount to a demotion as I was the next eligible candidate for
promotion to lieutenant and had been the next eligible candidate since February 24, 2020.

It is important to note my promotion should have occurred over seven months ago as there have
been open positions for captain and lieutenant which Chief Andres has refused to fill.
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UNEQUAL TREATMENT

This case has also been handled significantly different than the case of another sergeant who was
next up for promotion while he had two open internal affairs investigations. On February 12,
2020, a Department e-mail from Chief Andres was sent announcing the promotions of three
employees including Kenneth Youngblood from sergeant to lieutenant. The e-mail included a
date for the promotion ceremony which was held on February 20, 2020. Lieutenant Youngblood
was filling the spot created by the retirement of Lieutenant John Gayer which was effective as of
February 24, 2020. This promotion ceremony was held four days before the position was even
vacant.

Lieutenant Youngblood was promoted with two active internal affairs investigations: one of
which involved search and seizure and was eventually sustained for failing to report compliance
techniques in a use of force and a second for a myriad of issues relating to his supervisory
response to an officer involved shooting which occurred on October 21, 2019.

On February 25, 2020, members of the Henderson Police Supervisors Association met with City
Attorney Nicholas Vaskov, Deputy City Manager Bristol Ellington and Chief Andres to express
concern about outcomes being pre-determined and the inconsistency of discipline imposed on
employees of the Department. Andres said the HPSA has only expressed concern about minority
candidates and internal affairs cases are behind schedule which affects promotions. The
promotion of Lieutenant Youngblood was discussed because of the seriousness of his active
internal affairs investigations and Andres stated Youngblood’s case was still open at the time of
promotion and there was nothing which would have made him ineligible for promotion.

On or about June 30, 2020, an Internal Affairs investigation was opened under 1A2020-084 to
examine events documented under Henderson Police Department report 20-09506. The
information contained in the case summary stated the Henderson Police Department Command
Team determined that an internal review needs to be conducted on the following:

1. Supervisory responsibilities on an OIS

2. Supervisors responsibilities during a vehicle pursuit
3. Understanding of their backstop and beyond

4. Supervisory decisions on a critical incident

The concerns were directed to be investigated regarding Sergeant Atkin, Sergeant Hedrick,
Sergeant Mancuso and Sergeant Palomeque. Sergeant Atkin was originally number five on the
Police Lieutenant promotion list and one spot behind me.

On July 20, 2020, a Department e-mail from Chief Andres was sent announcing the promotions
of Jason Kuzik from lieutenant to captain and Kirk Moore from lieutenant to captain. There was
no date included for a promotion ceremony and there was also not an effective date announced.
Additionally, the corresponding promotions to lieutenant and sergeant were not included which
differs from the consistent practice especially considering there were active promotion lists for
sergeant and lieutenant. The captain positions were left unfilled for over five months (at the time)
although numerous other positions in the Department and throughout the City were filled.
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On July 29, 2020, there was a labor-management meeting with the HPSA, members of the HPD
Command Team and members of City Management. During this meeting, Chief Andres stated
there were people waiting to be promoted because of the announced captain promotions. Chief
Andres explained the lieutenant list was being extended and he needed to work through an
administrative/disciplinary matter which was delaying the promotions. Lieutenant Chiello asked
Chief Andres what was different in this situation from a previous situation where an individual
was promoted with open investigations to which Chief Andres said nothing had changed but he
had all the information in the other case. McCann asked if someone was going to be removed
from the promotional list and Chief Andres stated a pre-disciplinary hearing must take place and
he was not going to talk about it anymore.

This statement again from Chief Andres reiterates his lack of understanding of the disciplinary

process as he believes he makes the determination of whether or not a pre-disciplinary hearing
will be held.

On July 30, 2020, I received a voicemail from Chief Andres stating the lieutenant list was being
extended until September 12, 2020, and his intention was to promote from the current list once
he works through an “administrative matter.” Based on all discussions and the status of my
internal affairs case at the time, I presumed the administrative matter was my open case.

On August 3, 2020, a Department special order was sent out via e-mail making the promotions of
Jason Kuzik and Kirk Moore to the rank of captain effective on August 10, 2020.

As DPM1093 emphasizes, the disciplinary process must be fair and consistent which is why it is
important to examine the decision and recommended discipline regarding the other involved
employee in this case — Lieutenant Bogdanowicz.

On July 29, 2020, Lieutenant Bogdanowicz received his notice of final discipline from Chief
Andres. He was sustained for a violation of DPM1094 for code of conduct for failing to perform
supervisory duties which is a class two violation, but it was sustained as a class one and his
discipline was a verbal reprimand.

In this case where I informed Lieutenant Bogdanowicz I was involved in a traffic collision and
he failed to do his required duties as my supervisor, the class level of his violation was lowered
and he was given a verbal reprimand while violations were added at each level on my case and |
received a suspension along with the removal from the promotional list where I was the next
person on the lieutenant list with two open positions.

On August 24, 2020, Sergeant Robert Thomas #1809 received his final disciplinary notice from
Chief Andres regarding 1A2020-052. Sergeant Thomas was sustained for five violations of
Henderson Police Department policy:

1. CPM 4422 — Supervising Inmates — Under 4422.6 Conduct and Supervision (Class 2)

2. DP 201 — Direction and Responsibilities (Class 3)

3. CPM 4431 — Inmate Classification (Class 2)

4. DPM 1094 — Code of Conduct (Class 3)
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5. CPM 4537 — Sentence Computation (Class 3)
The recommended discipline for Sergeant Thomas was a ten-hour suspension and decision
making & conflict resolution training.

Sergeant Thomas finished second on the Corrections Lieutenant promotion list which was
certified on June 24, 2020. This was two months before Sergeant Thomas received his final
disciplinary letter from Chief Andres.

The final sustained notice was sent to Sergeant Thomas three days before I received my notice,
yet my punishment was much more severe even though Sergeant Thomas was sustained on three
Class 3 and two Class 3 policy violations. Sergeant Thomas was not removed from the active
Corrections Lieutenant promotion list.

On August 27, 2020, Chief Andres sent an email to Lieutenant Branchini which stated, “Lt.
Branchini, I am in receipt of Sgt. Aguiar decision not to have an interview for the policy
violation regarding DPM 103.24 Police Role. Therefore, please see my final determination
reference #1A2020-045 below:

I, Chief Thedrick Andres, requested a Pre-Disciplinary Hearing regarding internal affairs case
#1A2020 — 042, the purpose of this hearing was to review the facts and circumstances
surrounding this incident. The primary objective of the pre-disciplinary hearing was to impose
the recommended discipline or modify the discipline after hearing from Sergeant Christopher
Aguiar concerning his poor decision to intentionally crash into the victim’s vehicle and fail to
stop and render aid or exchange vehicle information. During the pre-disciplinary hearing,
Sergeant Aguiar admitted that his decision to intentionally the vehicle was poor judgement, and
he absolutely regreted making this decision. Initially, I intended to impose a 20 Hour Suspension
and Removal from the Promotion List for Sergeant Aguiar for his extremely poor judgment.
However, because Sergeant Aguiar accepted full responsibility during the pre-disciplinary
hearing for his poor decision and judgement, I reduced the final level of discipline to 10 Hours
Suspension and Removal from Promotion List.” (This e-mail was obtained through a public
records request to the City of Henderson.)

This e-mail from Chief Andres again highlights his lack of understanding and unwillingness to
learn the policies and procedures of the Henderson Police Department especially as it relates to
Internal Affairs investigations and the disciplinary process. In Chief Andres’ e-mail he stated,
“The primary objective of the pre-disciplinary hearing was to impose the recommended
discipline or modify the discipline after hearing from Sergeant Christopher Aguiar concerning
his poor decision to intentionally crash into the victim’s vehicle and fail to stop and render aid or
exchange vehicle information.”

In his e-mail, Chief Andres refers to me failing to stop and render aid or exchange vehicle
information. At no point in the investigation was there ever any information indicating the driver
of the other vehicle needed medical aid. It is clear from Chief Andres’ own words he came into
the pre-disciplinary hearing with his mind at a suspension and removal from promotion list and [
needed to sell a case on why the punishment should be reduced. His pre-established opinions
were already higher than the recommendation from Deputy Chief Burns. Additionally, the
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primary purpose of the pre-disciplinary hearing is to hear from the employee and consider his/her
position.

There is a clear procedure as outlined in the Disciplinary Process (DPM1093) where it states, “If
the employee chooses to attend a pre-disciplinary hearing the Chief of Police or designee will:

a. Review the investigative file.

b. Hold the pre-disciplinary hearing with the employee and consider the employee’s position.

c. Implement, modify or dismiss the discipline and notify IAB.”

Based on Chief Andres’ e-mail he appears to make up his own procedure by reviewing the
investigative file, instructing the Internal Affairs Lieutenant to set a pre-disciplinary hearing,
modifying the recommended discipline and then finally placing the entire burden on the
employee to change his mind.

On September 3, 2020, Chief Andres sent out a Department e-mail announcing a promotional
ceremony for September 17, 2020, for several Department members including the promotion of
Sergeant Chad Atkin to lieutenant. This promotion of Sergeant Atkin to lieutenant was made and
announced even though there was an open Internal Affairs investigation into numerous
supervisory issues on a critical incident.

On or about September 23, 2020, Lieutenant Atkin, Sergeant Hedrick, Sergeant Mancuso and
Sergeant Palomeque were each sent a Notice of Administrative Investigation for 1A2020-084.
Lieutenant Atkin assumed his position on September 21, 2020.

On September 24, 2020 at about 2025 hours, Sergeant Kevin Abernathy #1207 called Lieutenant
Branchini to speak with him about an upcoming interview as Sergeant Abernathy was
representing one of the supervisors in [A2020-084. During the conversation, Lieutenant
Branchini told Sergeant Abernathy he had been “sitting on” the case for about a month because
he did not want to mess with promotions. Sergeant Abernathy explained he wished this would
have happened in my case to which Lieutenant Branchini said it was out of his hands.

Based on all the information I have presented; it is clear the disciplinary process followed for me
was different than the procedures outlined by Henderson Police Department policy. This is
demonstrated through the inconsistent treatment towards me as there were three other sergeants,
all on promotion lists in 2020, who had internal affairs investigations and were treated distinctly
different. Two of these sergeants were promoted with open investigations directly related to their
supervisory decisions. I also have received punishment which is clearly excessive when
compared to similarly situated employees.

REMEDY REQUESTED

Therefore, I request the Grievance Committee uphold this grievance, submit a written grievance
to Chief Thedrick Andres or his designee in compliance with step two of the grievance process
outlined in Article 29 of the HPSA labor agreement.

Further, I request the following action be taken by the City to remedy the previously stated
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violations regarding Department policy, state law and the inconsistent disciplinary process:

1. Set aside the final disciplinary decision made by the Chief of Police and impose the
recommendation for disposition of complaint and discipline made by the East Area
Command Captain which was reasonable and fair.

2. Retroactive promotion to the rank of liecutenant as of August 10, 2020, with the
corresponding placement on the seniority list.

3. Backpay to correspond with the retroactive promotion.

4. Allow me to update my timesheet for August 27, 2020, to use 10 hours of vacation to replace
the previously served 10-hour unpaid suspension.

Ppc‘nﬂr\fﬁl”v
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HENDERSON POLICE DEPARTMENT
INFORMATIONAL MEMO

TO: HPSA GRIEVANCE COMMITTEE

FROM: LIEUTENANT BRANDON BROOKS # 846, PATROL

REF: APPLICATION OF DP1005 — SPECIALIZED ASSIGNMENT
DATE: SEPTEMBER 23, 2020

Committee members,

On May 1%t 2020, per policy, HR business partner Maria Kennison sent an email to all
Lieutenants requesting that they complete form HPD247B, supervisors specialized assignment
request form, identifying any special assignments they wish to participate in for career
development. The form needed to be sent back to her and Joe Cabanban by June 1, 2020. |
completed the form and submitted it to them on May 6, 2020. One of my choices was that of
the PIO Lieutenant.

On July 20, 2020, Chief Andres sent a department wide email indicating that Lieutenant’s Kuzik
and Moore (then the department PIO Lieutenant) were to be promoted to Captain. The
promotion date was not indicated. On July 21, 2020, | received an email from DC Denning
stating that there will be a vacancy and if | was still interested | was to respond to his email with
a short explanation of why the assignment interested me and what my goals would be if | was
selected; also in his email was a statement that if | wasn’t interested to respond accordingly.
On July 27, 2020, | responded to DC Denning indicating that | was in fact interested and
explained why with a few short goals.

On September 3, 2020, the Chief announced the promotions of several individuals, including
Sgt. Plunkett to the rank of Lieutenant. Later that evening | received a very short phone call
from Captain Moore telling me that | was not selected based on the needs of the department.
He did not elaborate what the needs were nor did he state what precluded me from being
selected. He then sent an email indicating the same, adding, “After balancing the needs of the
department, the experience level of interested parties and career development needs, you were not
selected.” Later that evening Captain Chadwick sent a department wide email indicating that soon to be
promoted Lieutenant Plunkett will be the PIO Lieutenant.

Plunkett was not a Lieutenant when Maria sent the email requesting that Lieutenants send in their
specialized assignment request form. Based on the June 1 deadline on the application form and the
announcement of his promotion on September 3™, there was no way he could have filled out the form
to indicate that he was an interested party. Was Plunkett sent an email from DC Denning asking for





reasons why he was interested in the position and to respond in writing? The Sergeant application
process is different in that they must apply via Neogov. Currently the Sergeant PIO position does not
exist, so there is no way they would have known he was an interested party prior to his pending
promotion.

Per DP1005.4 one of the requirements indicates that candidates must not be on probation. Lieutenant
Plunkett’s probation began on September 215 and will not end until March 21%. Per DP1005.4, he is not
even eligible to apply for a specialized assignment.

Lieutenant Plunkett has worked for me as an Officer and as a Sergeant. | respect him and consider him a
friend. This grievance is not about him, but the administrations misapplication of the Specialized
Assignment policy. Other than a vague, ‘needs of the department’ statement, it seems to me that this is
a personal conflict issue. Previously | was on the Captains list and it was abruptly terminated months
prior to expiring with two Captain vacancies. The Chief personally stated that he had philosophical
differences with me when he advised that | was going back to patrol after over two and a half years in
Internal Affairs. He did not elaborate on the differences but stated | was doing a phenomenal job. As an
eleven-year Lieutenant, these experiences make it very difficult for me to know how to move forward
for career advancement as it seems every door is shut before | can walk through. At this point it seems
like | am being discriminated against.

Lt. Brandon Brooks # 846
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Complainant, HENDERSON POLICE SUPERVISORS ASSOCIATION, a Local
Government Employee Organization, and their Named and Unnamed Affected Members, by
and through their representatives of record, RICHARD P. McCANN, J.D. of the NEVADA
ASSOCIATION OF PUBLIC SAFETY OFFICERS/CWA LOCAL 9110 and NICHOLAS M.
WIECZOREK, ESQ. of the law firm of CLARK HILL PLLC, respectfully submits this Notice
of Non-Opposition to City of Henderson and Chief Thedrick Andres’s Motion for Stay and for
Partial Deferral to the Grievance and Arbitration Procedure, as well as the Motion for
Extension of Time to Answer First Amended Complaint in the above-referenced EMRB matter.

DATED this 1% day of June 2021.

NEVADA ASSOCIATION OF CLARK HILL PLLC

PUBLIC SAFETY OFFICERS

CWA Local 9110 - AFL-CIO

By: [y Richavrd P. McCavwy, J.D. By: /s Nicholay M. Wieczorek
RICHARD P. MCCANN, J.D. NICHOLAS M. WIECZOREK, ESQ.
Executive Director Nevada Bar No. 6170
145 Panama Street 3800 Howard Hughes Parkway, #500
Henderson, NV 89015 Las Vegas, NV 89169
Office: (702) 431-2677 Office: (702) 862-8300
Fax: (702) 822-2677 Fax: (702) 862-8400
E-mail: rpmccann01@gmail.com E-mail: nwieczorek@clarkhill.com

Representatives for HENDERSON POLICE SUPERVISORS ASSOCIATION
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CERTIFICATE OF SERVICE

I certify that on this 1** day of June, 2021 the COMPLAINANT’S NOTICE OF NON-
OPPOSITION TO CITY OF HENDERSON AND CHIEF THEDRICK ANDRES’S MOTION
FOR STAY AND FOR PARTIAL DEFERRAL TO THE GRIEVANCE AND
ARBITRATION PROCEDURE; AND MOTION FOR EXTENSION OF TIME TO ANSWER
FIRST AMENDED COMPLAINT was electronically filed with the EMRB
and served on the Respondents by U.S. Mail and email at the

following address:

Mark J. Ricciardi, Esq.

Allison L. Kheel, Esq.

Fisher & Phillip LLP

300 South Fourth Street, Suite 1500
Las Vegas. Nevada 89101

Email

Email

Phone: (7uz) 232-3131

Fax: (702) 252-7411

Attorneys for Respondents

[ Deborah J. Surowiec
An Employee of Clark Hill PLLC

ClarkHill\62683\372528\263106293.v1-6/1/21
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FISHER & PHILLIPS LLP

MARK J. RICCIARDI, ESQ. FILED
Nevada Bar No. 3141 May 17, 2021
ALLISON L. KHEEL, ESQ. State of Nevada
Nevada Bar No. 12986 E.M.RB.
300 South Fourth Street, Suite 1500 5:28 p.m.

Las Vegas, Nevada 89101

Telephone: (702) 252-3131

Facsimile: (702) 252-7411

E-mail: mricciardi@fisherphillips.com
E-mail: akheel@fisherphillips.com

Attorneys for Respondents City of Henderson
and Chief Thedrick Andres

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
HENDERSON POLICE )
SUPERVISORS ASSOCIATION, a )
Nevada Non-Profit Corporation and ) EMRB Case No.: 2020-031
Local Government Employee
Organization, and Their Named and )
Unnamed Affected Members, )
) RESPONDENTS CITY OF
Complainants, ) HENDERSON AND CHIEF
) THEDRICK ANDRES’ PARTIAL
VS. )  MOTION TO DISMISS THE
CITY OF HENDERSON AND ) FIRST AMENDED COMPLAINT
POLICE CHIEF THEDRICK ) ORFOR A MORE DEFINITE
ANDRES, ) STATEMENT
)
Respondents. )
)

Respondents City of Henderson (the “City”), and Police Chief Thedrick Andres
(collectively the “Respondents™), by and through their undersigned counsel, Fisher &
Phillips LLP, hereby move the Employee-Management Relations Board (“EMRB” or the
“Board”) for an order dismissing Paragraphs 36, 37-38, 45(d) and Paragraph 5 of the
Prayer for Relief from the First Amended Complaint filed April 26,2021 (“FAC”) by the
Henderson Police Supervisors Association (“HPSA” or “Complainants” or the “Union”);

or in the alternative an order directing the Complainants to file a more definite statement,

FP 40441997.2
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including additional necessary information presently absent from the FAC. This Motion
is based upon NAC 288.200, NAC 288.240(3) and NAC 288.375, the pleadings on file
with the Board, the following Memorandum of Points and Authorities, and any arguments
of the record herein.

MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

Respondents initially filed a Motion to Dismiss or in the Alternative a Motion for
a More Definite Statement (“Original Motion”) addressing the vague allegations of
Paragraph 35(d) of the Original Complaint.! Pages 1 & 2 of the Order granting the Motion
for a More Definite Statement (the “Order”) specifically quotes Respondents’ argument
that of the 11 grounds for discrimination identified in Paragraph 35(d) “the Complaint is
completely devoid of any factual allegations even purporting to establish membership of
any individual in one of these protected classes.” See Order Mar. 25, 2021 at pp.1:27-2:3.
Additionally, the HPSA conceded in its Opposition to the Original Motion that it was not
asserting a claim for age discrimination and only argued that it was bringing a race
discrimination claim. Opp. p. 3:22-23.

However, despite the Board listing these arguments as the grounds for granting
the Original Motion, the FAC does not correct these issues. Currently, Paragraph 45(d)
and Paragraph 5 of the Prayer for Relief of the FAC contain the exact same language and
conclusory allegations of discrimination “against HPSA members because of race, color,
religion, sex, orientation, age, physical and/or visual handicap, national origin or because
of political or personal reasons or affiliations in violation of NRS 288.270.” FAC at
45(d) and Prayer for Relief at § 5. While some of the revised paragraphs in the FAC do
appear to identify “Race” and “pro-Union advoca[cy]” as possible bases for the claims of

discrimination, the FAC contains no factual allegations identifying the religious

! Paragraph 35(d) of the Original Complaint contained conclusory allegations of discrimination “against
HPSA members because of race, color, religion, sex, orientation, age, physical and/or visual handicap,
national origin or because of political or personal reasons or affiliations in violation of NRS 288.270.”
Compl. q 35(d).

S0
FP 40441997.2
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affiliation, sex/gender, sexual orientation, age, physical handicap, visual handicap, and/or
national origin of any of the named individuals in the FAC. Nor does the FAC contain
allegations of discrimination on any of those bases, save for the conclusory allegations in
Paragraphs 45(d) and the Prayer for Relief.

Similarly, the FAC failed to correct the ambiguity issues in Paragraphs 27 and 28
regarding the statute of limitations (previously raised by motion). See FAC at 99 37-38.
The FAC also added additional time barred allegations in Paragraph 36. Therefore, the
Board should dismiss these claims from the FAC for failure to comply with the Board’s
Order and for lacking probable cause that the claim is not barred by the statute of
limitations.

Dismissal of the defective claims from the FAC is necessary to avoid unfairly
prejudicing Respondents. As further explained below, the Board should dismiss the
claims in Paragraphs 36-38, 45(d) and Paragraph 5 of the Prayer for Relief. In the
alternative, the Board should order the HPSA to add additional details identifying the
protected categories of each individual identified in the FAC or remove those protected
categories which are not being asserted as claims by striking Paragraphs 45(d) and
Paragraph 5 of the Prayer in the FAC.

IL. ARGUMENT

A. Standard Of Law To Dismiss A Claim From The First Amended
Complaint

It is well established that the EMRB has the power to dismiss, without hearing,
any complaint (or claim) where “no probable cause exists to support the Complainant’s
allegation that Respondent has committed a prohibited labor practice” in violation of NRS
Chapter 288. Asch v. Clark County School District et al., Item No. 314, Case No. Al-
045541 (May 19, 1993). Indeed, NAC 288.375 specifically allows the Board to dismiss
a matter if “no probable cause exists for the complaint.” NAC 288.375(1). In reviewing
the pleadings to determine if “probable cause exists,” the Board applies the same standard
as a motion to dismiss under NRCP 12(b)(5). Therefore, the Board must dismiss the

FP 404419972 -3-
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complaint (or claim) if it finds, after accepting all the allegations of the complaint as true
and drawing every reasonable inference in the complainant’s favor, there is ng set of facts
which can be proven which would entitle the complainant to recovery. See, Pankopf v.

Peterson, 124 Nev. 43, 45 (2008) (citation omitted) (emphasis added).

B. The Board Should Dismiss The Discrimination Claims Contained In
Paragraph 45(d) Of The FAC As Complainants Failed To Comply
With The Board’s Order

In this case, even if the Board accepts all the facts pled by Complainants in the
FAC as true, the FAC still fails to state a claim for violation of NRS § 288.270(1) on all
the bases of discrimination set forth in Paragraph 45(d) except race. In lieu of repeating
the lengthy arguments showing probable cause was lacking for Complainants’
discrimination claims, Respondents hereby incorporate by reference the arguments set
forth in the Original Motion.

The Board has recently reiterated that the complaint limits the issues that may be
presented at hearing. Parties to administrative proceedings before the EMRB do not have
the benefit of extensive pre-hearing discovery and will be prejudiced if the pleadings fail
to provide sufficient notice of the claims. See, Coury v. Whittlesea-Bell Luxury
Limousine, 102 Nev. 302, 308, 721 P.2d 375, 378 (1986). The EMRB has held that a
complaint without adequate detail and specificity prejudices respondents because
respondents are thereby denied “an adequate opportunity to prepare for hearing, or to
address arguments on a charge.” Wilson, Item No. 677E, at p.4:15-23 (citing Coury v.
Whittlesea-Bell Luxury Limousine, 102 Nev. 302, 308, 721 P.2d 375, 378 (1986)) (“the
Nevada Supreme Court recognized that a party before an administrative agency must be
provided sufficient notice to give it ‘an adequate opportunity to prepare [for the
hearing].””).

Complainants cannot be permitted to assert pure legal conclusions devoid of any
factual support in the FAC, only to later surprise Respondents at the hearing by

introducing claims from new individuals or involving events not referenced in the FAC.

FP 40441997.2
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Pursuant to NAC 288.240(3) the Board should dismiss the discrimination claims in
Paragraph 45(d) and Paragraph 5 of the Prayer for Relief in the FAC as manifestly lacking
probable cause supporting the allegations therein.

The Board should further find that the FAC fails to identify “the occurrence of the
particular acts and the names of persons involved” sufficient to identify any alleged
“personal reason” as grounds for discrimination as required by NAC 288.200(1)(c). As
further explained below, the allegations of Paragraph 45(d) of the FAC and Paragraph 5
of the Prayer for Relief should be dismissed with prejudice. Alternatively, absent
complete dismissal of these claims, the Board should strike these allegations and order

Complainants to amend the FAC to provide a more definite statement.”

C. The Claims In Paragraphs 36-38 of the FAC Must Be Dismissed As
Outside Of The Statute Of Limitations

NRS § 288.110(4) sets forth the 6-month statute of limitations (“SOL”) for claims
or complaints filed with the EMRB. See, NRS § 288.110(4). In evaluating whether
probable cause exists for a claim, the Board must dismiss the claim where there is a lack
of probable cause. Asch v. Clark County School District et al., Item No. 314, Case No.
A1-045541 (May 19, 1993); NAC 288.375(1). A lack of probable cause exists when,
assuming all factual allegations in the complaint are true, there is no version of the facts
alleged, if proven true, that would constitute a prohibited practice under the statute. See,
Pankopf, 124 Nev. at45. Where the FAC — on its face — alleges events occurred outside
of the SOL, those claims must be dismissed absent additional factual allegations
suggesting a basis for equitable tolling. See, City of N. Las Vegas v. EMRB and Eric
Spannbauer, 127 Nev. 631, 639-640 (2011) (citing Cone, 116 Nev. at 477 n. 2, 998 P.2d

2 Such a statement should include assertions of the names and protected categories of all individuals
mentioned in the FAC (to the extent Complainants choose to proceed with pleading all 11 categories of
discrimination) and should identify with specificity the claimed discriminatory conduct or adverse action
[including names, dates, times, and locations for each alleged event], which claims are being asserted by
which individuals, and include sufficient factual allegations to establish probable cause of discriminatory
animus or causal connection. Here, Respondents cannot even determine if all grounds for discrimination
are alleged to apply to all individuals or if the basis of the alleged discrimination is different for each
individual.

FP 40441997.2
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at 1181 n. 2 (indicating that the six-month period is triggered when the complainant
becomes aware that a prohibited practice actually happened)); see generally, Nevada
State Bank v. Jamison Family Partnership, 106 Nev. 792, 800, 801 P.2d 1377, 1382
(1990) (stating that a “statute of limitation[s] will not commence to run until the aggrieved
party knew, or reasonably should have known, of the facts giving rise to the breach”).

Here, Paragraphs 37 and 38 of the FAC involve a vacancy in the Public
Information Officer (“PIO”) position but fail to provide a date or other details setting
forth the time this position was vacant. These same allegations were contained in
Paragraphs 27 and 28 of the Original Complaint and these issues were identified in
Respondents’ first Motion to Dismiss claims outside of the SOL. The Board’s Order
granting a more definite statement cited to these arguments in its reasoning. Order p. 5.
As Complainants have failed to provide the dates of the PIO vacancy or connection to the
claims asserted, the Complainants have failed to comply with the Board’s Order and these
claims should be dismissed.

Additionally, the FAC added a new claim in Paragraph 36, involving Ed
Bogdanowicz’ promotion.®> The allegations in Paragraph 36 assert events which occurred
in 2018 and early 2019, well outside of the SOL. FAC at 9 36. As this paragraph is
asserting a separate claim for relief, the Board must dismiss the allegations in Paragraph
36 as lacking probable cause. Alternatively, Complainants must be ordered to clarify the
relationship between these untimely claims and the claims asserted in the FAC.

III. CONCLUSION
In order to prevent prejudice to the Respondents from the issues that remain in

Complainants’ FAC, the EMRB should dismiss the defective claims. Absent dismissal,

3 Additionally, the allegations appear to suggest that this was the subject of a settlement, grievance or award
of reinstatement. The FAC presently lacks sufficient detail to determine whether there was a proper
relation back to the original complaint and/or whether additional motions to dismiss are necessary. Absent
dismissal, Respondents reserve their right to seek deferral to the arbitration award and/or make a motion
for dismissal on the basis of res judicata and collateral estoppel.

FP 404419972 -6-






FISHER & PHILLIPS LLP

300 S. Fourth St., Ste. 1500

Las Vegas, Nevada 89101

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the Board should order Complainants to amend the FAC to include a more definite
statement of facts as required by NAC 288.200(1)(c).
Dated this the 17" day of May, 2021.
FISHER & PHILLIPS LLP

By: /s/ Allison L. Kheel, Esgq.
Mark J. Ricciardi, Esq.
Allison L. Kheel, Esq.

300 S. Fourth Street, Ste. 1500

Las Vegas, NV 89101
Attorneys for Respondents
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CERTIFICATE OF SERVICE
This is to certify that on the 17" day of May, 2021, the undersigned, an employee
of Fisher & Phillips LLP, electronically filed the foregoing RESPONDENTS CITY OF
HENDERSON, AND CHIEF THEDRICK ANDRES’ PARTIAL MOTION TO
DISMISS OR FOR A MORE DEFINITE STATEMENT with the EMRB

(emrb@business.nv.gov), and a copy was mailed to:

Richard P. McCann, J.D. Nicholas M. Wieczorek, Esq.

Nevada Assoc. of Public Safety Clark Hill, PLLC
Officers 3800 Howard Hughes Pkwy.
145 Panama Street Suite 500

Henderson, NV 89015 Las Vegas, NV 89169

By:/s/ Darhyl Kerr
An employee of Fisher & Phillips LLP
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NEVADA ASSOCIATION OF PUBLIC SAFETY OFFICERS
(CWA Local 9110, AFL-CIO)

RICHARD P. McCANN, J.D.

145 Panama Street F ‘ LE D
Henderson, NV 89015 JUN 01 2021
Office: (702) 431-2677 e

Fax: (702) 822-2677 STAT%&;;‘?;
Cell: (702) 595-0683

E-mail: rpmccann01@gmail.com

CLARK HILL, PLLC

NICHOLAS M. WIECZOREK, ESQ.
Nevada Bar No. 6170

3800 Howard Hughes Parkway, Suite 500
Las Vegas, NV 89169

Office: (702) 862-8300

Fax: (702) 862-8400

E-mail: nwieczorek@clarkhill.com
Representatives for Complainant

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

STATE OF NEVADA

HENDERSON POLICE SUPERVISORS
ASSOCIATION a Nevada Non-Profit
Corporation and Local Government Employee
Organization, and Their Named and Unnamed

CASE NO.: 2020-031

COMPLAINANT’S OPPOSITION TO

Affected Members, CITY OF HENDERSON AND CHIEF
THEDRICK ANDRES’S PARTIAL
Complainants, MOTION TO DISMISS THE FIRST
AMENDED COMPLAINT OR FOR A
Vs. MORE DEFINITE STATEMENT
CITY OF HENDERSON;

POLICE CHIEF THEDRICK ANDRES;

Respondents.
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Complainant, HENDERSON POLICE SUPERVISORS ASSOCIATION, a Local
Government Embloyee Organization, and their Named and Unnamed Affected Members, by
and through their representatives of record, RICHARD P. McCANN, J.D. of the NEVADA
ASSOCIATION OF PUBLIC SAFETY OFFICERS/CWA LOCAL 9110 and NICHOLAS M.
WIECZOREK, ESQ. of the law firm of CLARK HILL PLLC, respectfully submit this
Opposition to City of Henderson and Chief Thedrick Andres’s Partial Motion to Dismiss the
First Amended Complaint or for a More Definite Statement. This Opposition is based upon
NAC 288.200, NAC 288.240(3) and NAC 288.374, the pleadings on file with the Board, the
following Memorandum of Points and Authorities, and any arguments of the record herein.

MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

On May 17, 2021, Respondents City of Henderson and Chief Thedrick Andres filed a
Partial Motion to Dismiss the First Amended Complaint or for a More Definite Statement.
Specifically, the Respondents are asking the Employee-Management Relations Board
(“EMRB”) for an order dismissing Paragraphs 36, 37-38, 45(d) and Paragraph 5 of the Prayer
for Relief from Complainant’s First Amended Complaint filed on April 26, 2021 (“FAC”), or
in the alternative, an order directing the Complainant to file a more definite statement. Partial
Motion to Dismiss at 1:23-2:1. It should be noted that Complainant’s FAC does not have a
Paragraph 45(d). While Complainant assumes that Respondents are referring to Paragraph
46(d), Complainant requests the EMRB to order Respondents to clarify their intentions, so that
Complainant is fully aware of Respondents’ accurate allegations and have the necessary

opportunity to respond.

......
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Respondents are well-aware that Complainant is alleging discrimination based on race,
union affiliation, and personal animus. Partial Motion to Dismiss at 2:23-25. Nevertheless,
Respondents are feigning ignorance in a repetitive effort to limit Complainant’s FAC.

Complainant’ FAC is filled with examples of Chief Thedrick Andres’s (“Chief
Andres”) racist and discriminatory behavior. As the FAC alleged, Chief Andres has not only
continued the violative, discriminatory, and rigged promotional process used by former Chief
LaTesha Watson (who consequently was dismissed), but he has taken it to a new low with
manipulation and duplicity. FAC [P 14-15. Moreover, the Respondents’ Partial Motion to
Dismiss is frivolous since they are asking for “additional details identifying the protected
categories of each individual identified in the FAC,” even though they have the names of the
individuals, the allegations state that they have been discriminated against due to their union
affiliation and/or race being different from Chief Andres, and the Respondents know the race
and/or union affiliation of the individuals. In fact, based on the names of the individuals
provided by the Complainant, Respondents were able to pull out grievance records pertaining
to some of these individuals for a separate “Motion for Stay and for Partial Deferral to the
Grievance and Arbitration Procedure” filed with the EMRB.

Complainant has provided sufficient allegations to establish probable cause for
discrimination under NRS 288.270(1)(f) and have made it abundantly clear that the
Complainant is alleging discrimination based on race, union affiliation, and personal animus,
which the Respondents clearly understand. FAC at 4:3-5; see also Partial Motion to Dismiss at
2:23-25. Complainant even emphasized the words “race,” “color,” and “political or personal
reasons or affiliations” in their FAC. FAC [P 8. As a result, the EMRB should dismiss

Respondents’ Motion.
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II. ARGUMENT
A. THE ALLEGATIONS IN PARAGRAPH 46(D) AND PARAGRAPH 5 OF
THE PRAYER FOR RELIEF ESTABLISH PROBABLE CAUSE FOR
DISCRIMINATION BASED ON RACE, UNION AFFILIATION, AND
PERSONAL REASONS. THEREFORE, RESPONDENTS’ MOTION TO
DISMISS MUST BE DENIED.

Respondents are well-aware that Complainant is alleging discrimination based on race,
union affiliation, and personal reasons. Partial Motion to Dismiss at 2:23-25. In spite of
knowing the bases of discrimination being alleged and the underlying facts, Respondents ask
that “the Board should dismiss the discrimination claims in Paragraph 45(d) and Paragraph (5)
of the Prayer for Relief in the FAC as manifestly lacking probable cause supporting the
allegations therein.” Partial Motion to Dismiss 5:1-3. Furthermore, Respondents ask that the
“Board should further find that the FAC fails to identify ‘the occurrence of the particular acts
and the names of persons involved’ sufficient to identify any alleged ‘personal reason’ as
grounds for discrimination as required by NAC 288.200(1)(c).” Partial Motion to Dismiss 5:4-
6.

The latter request by the Respondents is especially specious. At this Board’s order, in
its FAC Complainant provided the identity of the relevant persons involved and the occurrence
of the particular acts. Specifically, Complainant has provided sufficient allegations for racial,
union affiliation, and personal reason-based discrimination against the Respondents.

Specifically, Complainant alleged that Chief Andres engaged in racial, anti-Union, and
personal reason-based discrimination against L.t. Tom Chiello, Lt. Brandon Brooks, and Lt.
Walt Denison by sabotaging their promotion to-Captain through a discriminatory, rigged, and
manipulative process. Specifically, Chief Andres terminated, without justification, their

promotional candidacies for Captain (eight months before the promotional list was due for

expiration) because “they did not have the perspective” that he was looking for. Chief Andres
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instead circumvented the system by appointing two Lieutenants who were not eligible to be
promoted, and who did not complete their probationary period, as Acting Captains. Then, Chief
Andres re-opened the application process, and immediately promoted two non-Union members
(who had barely become eligible for the position) as Captains. FAC [ 17-24. How much
more specific must the Complainant be?

Complainant also alleged that Chief Andres engaged in racial, anti-Union, and personal-
reason based discrimination against Sergeant Christopher Aguiar. Sgt. Aguiar was eminently
qualified to be promoted to Lieutenant, and his name was on the promotion list. Sgt. Aguiar
“tapped” another car while on route to a murder scene; an incident which resulted in no injuries
and extremely minimal property damages. Sgt. Aguiar reported this incident to his supervisor.
Chief Andres, nevertheless, exploited this incident to sabotage Sgt. Aguiar’s promotion to
Lieutenant. Specifically, Chief Andres delayed the expiration of the Lieutenant’s promotional
list by a month, so he could gain extra time to adjudicate Sgt. Aguiar’s minor car accident,
impose excessive and unnecessary discipline, and use it to justify removing Sgt. Aguiar from
the promotional list. How much more specific must the Complainant be?

In the end, Chief Andres retaliated against Sgt. Aguiar by unjustifiably increasing the
severity of the allegations against him, removing him from the Lieutenant’s promotional list,
and effectively banning Sgt. Aguiar from being promoted or seeking any specialized
assignments for the next two years. This discipline was far in excess of the discipline
recommended by Sgt. Aguiar’s Captain and the Deputy Chief, demonstrating Chief Andres’s

racist and discriminatory behavior. FAC [P 25-29.
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In contrast to Sgt. Aguiar, Chief Andres provided preferential treatment to Sgt. Kenneth
Youngblood, who committed far worse infractions than Sgt. Aguiar, due to Sgt. Youngblood
being of the same racial background as Chief Andres. Specifically, Sgt. Youngblood was
charged with misconduct, such as illegal search and seizure, civil rights violations (including
illegally entering into the home of a person while off-duty and threatening to point a gun at an
innocent woman’s head), failure to supervise subordinates (including authorizing officers to
shoot an intoxicated male who was sleeping in his bed with a 40 mm less lethal rifle), and
failure to properly report uses of force (including when an officer utilized a deadly force
chokehold on a suspect). These allegations were investigated and sustained while Sgt.
Youngblood was on the Lieutenants promotional list.

Per policy, sustaining these serious allegations should have removed Sgt. Youngblood
from the Lieutenant’s promotional list. Nonetheless, Chief Andres provided preferential
treatment to Sgt. Youngblood by fast-tracking his promotion; a decision that was calculated to
promote Sgt. Youngblood before any discipline was imposed on him. This action contrasts
with the discriminatory treatment provided to Sgt. Aguiar. FAC PP 25-33.

Complainant also alleged that Chief Andres discriminated against Lt. Brandon
Brooks—due to personal reasons and his union affiliation— by arbitrarily removing Lt. Brooks
from Internal Affairs because Chief Andres wanted to “go a different direction.” Chief Andres
also engaged in personal reason-based discrimination against Lt. Brooks by removing him,
because Lt. Brooks served an Internal Affairs notice on Sgt. Youngblood for one of his many
Internal Affairs investigations for misconduct, on his promotion day. FAC PP 34. How much

more specific must the Complainant be?
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Based on the foregoing allegations, Respondents have sufficient allegations of
discrimination based on racial, union affiliation, and personal reasons. Partial Motion to
Dismiss at 2:23-25. Furthermore, Respondents are aware of the discrimination bases as the

&

words “race,” “color,” and “political or personal reasons or affiliations” were clearly
highlighted in the FAC. FAC P 8. As Respondents are well aware of the allegations and
discriminatory bases of Chief Andres’s actions, Respondents’ Motion to Dismiss must be
denied, or in the alternative, Complainant must be allowed to provide a more definite
statement.

In their Motion, Respondents refer to a “Paragraph 45(d),” which does not exist.
Complainant is responding with the understanding that Respondents intended to refer to
“Paragraph 46(d).” Nonetheless, Complainant requests the EMRB to require a clarification
from Respondents that they were indeed referring to “Paragraph 46(d),” and provide
Complainant with the opportunity to provide any response, if necessary.

B. THE CLAIMS IN PARAGRAPHS 36-38 WERE PROVIDED TO
DEMONSTRATE CHIEF ANDRES’S LONG HISTORY OF
DISCRIMINATORY AND MANIPULATIVE BEHAVIOR

Chief Andres has a length history of engaging in discriminatory, manipulative, and
duplicitous behavior. The allegations in paragraphs 36-38 were included to provide more

context on Chief Andres’s improprieties. Due to limitations of action, Complainant does not

expect the EMRB to adjudicate these allegations.

.....
.....
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III. CONCLUSION

For the foregoing reasons, Complainant requests for the EMRB to deny Respondents’
Motion to Dismiss, or in the alternative, allow for a more definite statement.

DATED this 1* day of June 2021.
NEVADA ASSOCIATION OF CLARK HILL PLLC

PUBLIC SAFETY OFFICERS
CWA Local 9110 - AFL-CIO

By: /4 Richawd P. McCawvwy J.D. By: /3 Nicholay M. Wiecgorek
RICHARD P. MCCANN, J.D. NICHOLAS M. WIECZOREK, ESQ.
Executive Director Nevada Bar No. 6170
145 Panama Street 3800 Howard Hughes Parkway, #500
Henderson, NV 89015 Las Vegas, NV 89169
Office: (702) 431-2677 Office: (702) 862-8300
Fax: (702) 822-2677 Fax: (702 R62-8400
E-mail: rpmccann01@gmail.com E-mail

Representatives for HENDERSON POLICE SUPERVISORS ASSOCIATION
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CERTIFICATE OF SERVICE
I certify that on this 1* day of June, 2021 the COMPLAINANT’S OPPOSITION TO
CITY OF HENDERSON AND CHIEF THEDRICK ANDRES’S PARTIAL MOTION TO
DISMISS THE FIRST AMENDED COMPLAINT OR FOR A MORE DEFINITE
STATEMENT was electronically filed with the EMRB and served on

the Respondents by U.S. Mail and email at the following address:

Mark J. Ricciardi, Esq.

Allison L. Kheel, Esq.

Fisher & Phillip LLP

300 South Fourth Street, Suite 1500
Las Vesas. Nevada R9101

Email

Email

Phone: (/v2) 232-5151

Fax: (702) 252-7411

Attorneys for Respondents

[ Deboradv J. Swrowiec
An Employee of Clark Hill PLLC

ClarkHil\62683\372528\263105668.v1-6/1/21




http:akheel(O{fisherphillips.com

http:mricciardi(wfisherphillips.com

http:emrb1a-business.nv



		26. Respondents' Partial Motion to Dismiss FAC.pdf

		29. Opposition to Partial Motion to Dismiss FAC or For a More Definite Statement.pdf
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THE URBAN LAW FIRM

MICHAEL A. URBAN, Nevada State Bar No. 3875
PAUL D. COTSONIS, Nevada State Bar No. 8786
4270 S. Decatur Blvd., Suite A-9

Las Vegas, Nevada 89103

Telephone: (702) 968-8087

Facsimile: (702) 968-8088

Counsel for Petitioner SEIU Local 1107

JUN @
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STATEE

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

ROBERT ORTIZ,

Complainant, Case No. 2020-021

VS. z
JOINT STATUS REPORT

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1107,

L R e L i

Respondent.

The Parties, Respondent Service Employees International Union, Local 11
1107”), by and through its counsel Michael A. Urban and Paul D. Cotsonis of The

Firm and Complainant, Robert Ortiz, Pro Se, hereby submits this Joint Status Rep¢

2020-021 pursuant to the Board’s Order filed on March 5, 2021, regarding the stat

Ortiz’s appeal to the Service Employees International Union (“Intematxonal”) of L
removal of Mr. Ortiz as Chief Steward and the University Medical Center of Sout}

Mr. Ortiz’s appeal to the International was filed in February of 2020. On o
December 21, 2021, the International formally acknowledged the appeal and requs
Parties to submit any additional arguments and documents. Local 1107 provided i

Statement to the International on January 29, 2021. Mr. Ortiz supplemented his A
email with additional documents attached, dated March 17, 2021.

Pursuant to its Constitution and Bylaws the International Executive Board
twice a year and its next meeting is set for June 10 and 11, 2021. Upon inquiry, L
informed that durmg the IEB meeting next week, or shortly thereafter, a subcomm

formed to review Mr. Ortiz’s appeal to the International and upon completion of ith
subcommittee will make its recommendation on Mr. Ortiz’s appeal to the IEB. By

June 4, 2021, Local 1107 has requested the appeal process be expedited and reque
to vote to adopt or reject the subcommittee’s recommendation on Mr. Ortiz’s appe

IEB’s next formally scheduled meeting in January 2022. This request, may or may

granted, leaving the possibility that the full IEB vote on the Appeal may not occur
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2022. Additionally, Local 1107 has forma

lly requested the International to provid

updates on the status of Mr. Ortiz’s appeal.

Dated this fday of June

Dated this?_ﬁ day of June

190582

2021,

PAUL D. COTSONIS, NVSB #

2021.

ROBERT QORTIZ

By: I z

e periodic

786
Aftorneys for Respondent Servick
Employees International Union, ]

Local 1107

ROBERT ORTIZ
Pro Se Complainant
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FILED

Fernando R. Colén

Associate General Counsel DEC 21 2020
American Federation of State, County =yADA
and Municipal Employees, AFL-CIO (AFSCME) STATE OF Nit

1625 L Street, N.W. EMRS.

Washington, DC 20036
202-775-5900
FColon@afscme.org

Representative for Complainant

State of Nevada

Government Employee-Management

Relations Board
AFSCME, LOCAL 4041, CASE NO.:
Compla.inant, AFSCME, LOCAL 4041°S COMPLAINT
AGAINST THE WARM  SPRINGS
V. CORRECTIONAL CENTER FOR
REFUSING TO BARGAIN OVER
STATE OF NEVADA, DEPARTMENT OF MANDATORY SUBJECTS OF
CORRECTIONS, WARM SPRINGS BARGAINING
CORRECTIONAL CENTER,
Respondents.
INTRODUCTION

This is a prohibited practice complaint pursuant to Nevada Revised Statutes (“NRS”)

288.270(1)(a) and 288.620(1)(b) based on Respondent, the Warm Springs Correctional Center, changing
the length of employee shifts, the shift-bidding process, and how employees are classified in the
bargaining unit without first bargaining with the exclusive representative, the American Federation of

State, County and Municipal Employees, Local 4041 (“AFSCME”), as required by Senate Bill (SB) 135

of the 80th Session of the Nevada Legislature (the “Act) and NRS Chapter 288.

AFSCME LOCAL 4041°S COMPLAINT AGAINST WARM SPRINGS CORRECTIONAL CENTER

1
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3.

The Board has jurisdiction pursuant to NRS 288.110 and NRS 288.280 to hear and

determine “any controversy concerning prohibited practices.” NRS 288.110 also provides, in relevant

part:

6.

2. The Board may hear and determine any complaint arising out of the interpretation of,
or performance under, the provisions of this chapter by the Executive Department, any
local government employer, any employee, as defined in NRS 288.425, any local
government employee, any employee organization or any labor organization . . .

4. The Board may not consider any complaint or appeal filed more than 6 months after
the occurrence which is the subject of the complaint or appeal.
NRS 288.270 provides, in relevant part:

1. Itis a prohibited practice for a local government employer or its designated
representative willfully to:

(a) Interfere, restrain or coerce any employee in the exercise of any right guaranteed
under this chapter . . .

(e) Refuse to bargain collectively in good faith with the exclusive representative
required in NRS 288.150. Bargaining collectively includes the entire bargaining process,
including mediation and fact-finding, provided for in this chapter.

NRS 288.620 provides, in relevant part:

1. It is a prohibited practice for the Executive Department or its designated representative
willfully to:

(a) Engage in any prohibited practice applicable to a local government employer or its
designated representative set forth in subsection 1 of NRS 288.270, except paragraphs (e)
and (g) of that subsection.

(b) Refuse to bargain collectively in good faith with an exclusive representative as

required in NRS 288.565. Bargaining collectively includes the entire bargaining process,
including, without limitation, mediation or arbitration.

Employee organizations are further required to raise before the Board issues within the

jurisdiction of the Board before resorting to civil suit. See Rosequist v. Int’l Ass’n of Firefighters, 118

Nev. Adv. Op. No. 47, 49 P.3d 651 (2002).

AFSCME LOCAL 4041°S COMPLAINT AGAINST WARM SPRINGS CORRECTIONAL CENTER
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FACTUAL ALLEGATIONS

L. Complainant has been the certified bargaining representative of Unit I, Category III
Peace Officers at the Warm Springs Correctional Center since January 22, 2020.

2, In July of 2020, Respondents indicated their intention to change the method by which
employees bid for shifts, to reduce the lengths of many shifts from 12 hours to § hours, and to give the
warden of Warm Springs Correctional Center the power to classify all employees as “Warden exempt,”
stripping them of job protections and the ability to participate in the shift-bidding process.

3. Complainant opposed Respondents’ actions as unlawful unilateral changes. On July 16,
2020, Complainant’s Labor Representative, Jeanine Lake (“Lake”), sent an email to Nevada Department
of Corrections Director Charles Daniels (“Director Daniels”) opposing Respondents’ unilateral changes to
the Correctional Officers’ shifts and the shift-bidding process. The email made clear that making these
unilateral changes and refusing to bargain with Complainant constituted prohibited and unfair labor
practices under the Act.

4, At the time Respondents announced their intention to implement unilateral changes to
employee shifts in July, Respondents were refusing to bargain with Complainant in violation of the Act
and NRS Chapter 288. The unilateral changes Respondents announced at the time have significantly
complicated ongoing bargaining sessions with Respondents to establish the first collective bargaining
agreement between the parties.

5. Respondents’ unilateral actions at the Warm Springs Correctional Center are part of a
pattern of refusing to bargain in good faith with Complainant since the Nevada Legislature established
collective bargaining for state employees under the Act.

CLAIMS FOR RELEIF

Count 1: Prohibited Practice Claim under NRS 288.270(1)(a)

AFSCME LOCAL 4041’S COMPLAINT AGAINST WARM SPRINGS CORRECTIONAL CENTER
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representative over the proposed changes to employee shifts, the shift-bidding process, and how
employees are classified in the bargaining unit. At the time that Respondents were considering and
implemented the unilateral changes to employee shifts, employee representatives were preparing to
bargain for the unit’s first collective bargaining agreement under the Act. Respondents’ unilateral changes
interfered with employees’ exercise of their rights under the Act and NRS Chapter 288 because
Respondents’ actions interfered with Complainant’s ability to effectively represent its members in the
collective bargaining process.

9. Respondents’ unilateral change amounts to a change of policy, i.e., the change has a
generalized effect or continuing impact on bargaining unit members’ terms and conditions of
employment,

10. Complainant is entitled to a declaration from this Board that Respondents’ unilateral
changes to shift lengths, the shift-bidding process, and the method used to classify employees in the
bargaining unit is prohibited practice and a violation of NRS 288.270(1)(a).

Count 2: Prohibited Practice Claim under NRS 288.620(1)(b)

1. The allegations contained in all preceding paragraphs are incorporated herein by
reference.

2. Respondents violated NRS 288.620(1)(b) and committed a prohibited practice by
violating their duty bargain in good faith with the exclusive representative when it unilaterally changed
the method by which employees bid for shifts, reduced shifts from 12 hours to 8 hours, and gave the
warden of the Warm Springs Correctional Center the power to classify all employees as “Warden
exempt”.

3. Under NRS 288.620(1)(b), an employer has the duty to bargain “in good faith with the
exclusive representative.” NRS 288.500 provides that collective bargaining shall entail a mutual

obligation to bargaining in good faith with respect to “[t]he subjects of mandatory bargaining set for in

AFSCME LOCAL 4041’S COMPLAINT AGAINST WARM SPRINGS CORRECTIONAL CENTER
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subsection 2 of NRS 288.150.” Both NRS 288.620(1)(b) and NRS 288.270(1)(e) prohibit refusing to
bargain in good faith over mandatory subjects of bargaining under NRS 288.150(2).

4, A unilateral change may violate both NRS 288.270(1)(a) and NRS 288.270(1)(e). See
Boykin v. City of North Las Vegas, Item No. 674E (2010).

5. Respondents’ unilateral changes to employee shifts, the shift-bidding process, and how
employees are classified in the bargaining unit violated Respondents’ duty to bargain in good faith over
the mandatory subjects of bargaining under NRS 288.150(2).

6. Under NRS 288.150(2)(g), the “[t]otal hours of work required of an employee on each
workday or workweek™ is a mandatory subject of bargaining.

7. Under NRS 288.150(2)(h), the “[t]otal number of days’ work required of an employee in
a work year” is a mandatory subject of bargaining.

8. Under NRS 288.150(2)(k), “[t]The method used to classify employees in the bargaining
unit” is a mandatory subject of bargaining.

9. Respondents’ change amounts to a change of policy, i.e., the change has a generalized
effect or continuing impact on bargaining unit members’ terms and conditions of employment.

10. Complainant is entitled to a declaration from this Board that Respondents’ unilateral
changes to shift lengths, the shift-bidding process, and the method used to classify employees in the
bargaining unit is prohibited practice and a violation of NRS 288.620(1)(b).

PRAYER FOR RELIEF

Complainant, AFSCME Local 4041, while reserving its right to amend this Complaint to set forih
additional facts, additional parties, or additional causes of action and prayers for relief that are presently
unknown to it, respectfully requests that this Board:

1. Find in favor of Complainant and against the Respondents on each and every claim in

this Complaint.

AFSCME LOCAL 4041°S COMPLAINT AGAINST WARM SPRINGS CORRECTIONAL CENTER
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2. Find that Respondents’ unilateral changes to shift lengths, shift-bidding procedures, and
how employees are classified in the bargaining unit is a violation of NRS 288.270(1)(a) and that
Respondents have committed a prohibited practice from which Respondents must immediately cease and
desist.

3. Find that Respondents’ unilateral changes to shift lengths, shift-bidding procedures, and
how employees are classified in the bargaining unit is a violation of NRS 288.620(1)(b) and that
Respondents have committed a prohibited practice from which Respondents must immediately cease and
desist.

4. Order that Respondents are prohibited from changing mandatory subjects of bargaining
without first bargaining with the Complainant as required by the Act and that Respondents must cease
and desist from all prohibited and unfair labor practices found herein.

5. Order that Respondents must immediately restore the status quo concerning shifts, the
shift-bidding process for the forthcoming shift bid, and how employees are classified in the bargaining
unit that existed prior to Respondents’ unilateral changes.

6. Order further relief as the Board deems appropriate under the circumstances.

Date: December 21, 2020

Respectfully submitted,

/s/ Fernando R. Colon

Fernando R. Colén

Associate General Counsel

American Federation of State, County
and Municipal Employees (AFSCME)
1625 L Street, N.-W.

Washington, DC 20036
202-775-5900

FColon@afscme.org

Representative for Complainant

AFSCME LOCAL 4041’S COMPLAINT AGAINST WARM SPRINGS CORRECTIONAL CENTER
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I hereby certify that on December 21, 2020, I mailed, via Certified Mail, a true and correct copy

of Complainant AFSCME Local 4041’s Complaint to Respondents, STATE OF NEVADA,

DEPARTMENT OF CORRECTIONS, WARM SPRINGS CORRECTIONAL CENTER, as addressed

below:

Charles Daniels, Director

Nevada Department of Corrections (NDOC)
5500 Snyder Avenue, Bldg. 17

P.O. Box 7011

Carson City, Nevada 89702

State of Nevada

Office of the Attorney General

Attn: Tori Sundheim, Cameron Vandenburg
100 North Carson Street

Carson City, NV 89701

Kyle Olsen, Warden

Warm Springs Correctional Center
3301 E. 5th Street

Carson City, Nevada 89701

/s/ Louise Palacios

AFSCME LOCAL 4041°S COMPLAINT AGAINST WARM SPRINGS CORRECTIONAL CENTER
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LITTLER MENDELSON, P.€.
Attorney g g L

5 aw
3960 Howard Hughaa Farkway
Suite; 300

Las Vegas, Ny sg1pa-6a87
702.86/2, 5800

ROGER L. GRANDGENETT II, ESQ., Bar No. 6323

NEIL C. BAKER, ESQ., Bar No. 14476 FILED
LITTLER MENDELSON, P.C. February 5, 2021
3960 Howard Hughes Parkway State of Nevada
Suite 300 EMR.B

Las Vegas, NV 89169-5937 1'1_"; a;n )
Telephone: 702.862.8800 A

Fax No.: 702.862.8811

Email: rgrandgenett@]littler.com

nbaker@]littler.com

Attorneys for Respondents
State of Nevada, Department of Corrections,
Warm Springs Correctional Center

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

AFSCME, LOCAL 4041, Case No. 2020-034
Complainant, ANSWER TO COMPLAINT

VS.

STATE OF NEVADA, DEPARTMENT

OF CORRECTIONS, WARM SPRINGS

CORRECTIONAL CENTER,

Respondents.

Respondents STATE OF NEVADA, DEPARTMENT OF CORRECTIONS, and WARM
SPRINGS CORRECTIONAL CENTER (“Respondents™), by and through their counsel of record,
Littler Mendelson, P.C., hereby answer the Complaint Against the Warm Springs Correctional Center
for Refusing to Bargain Over Mandatory Subjects of Bargaining (the “Complaint”) filed by
Complainant AFSCME, LOCAL 4041 (“Complainant™), on December 21, 2020, as follows:

INTRODUCTION

1. In answering the two unnumbered paragraphs in the Complaint under the title
“INTRODUCTION,” Respondents lack knowledge or information sufficient to form a belief about
the truth of the allegations contained therein and therefore deny the same. Furthermore, the allegations

in the two unnumbered paragraphs in the Complaint under the title “INTRODUCTION” are legal
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LITTLER MENDELSON, P.C.
Attorneys Af Lmw
3960 Howard Hughea Parkway
Suitg 300
Las Vegas, Ny B9183-G987
702.86 8800

conclusions and therefore do not require a response. To the extent a response is required, Respondents
deny the allegations contained in the two unnumbered paragraphs in the Complaint under the title
“INTRODUCTION.”

JURISDICTION AND PARTIES

1. Answering paragraph 1, Respondents lack knowledge or information sufficient to form
a belief about the truth of the allegations contained therein and therefore deny the same. Furthermore,
the allegations in paragraph 1 are legal conclusions and therefore do not require a response. To the
extent a response is required, Respondents deny the allegations contained in paragraph 1.

2. Answering paragraph 2, Respondents admit that 3301 E. 5th Street,
Carson City, Nevada 89701, is the street address of Warm Springs Correctional Center. The remaining
allegations in paragraph 2 are legal conclusions and therefore do not require a response. To the extent
a response is required, Respondents deny the remaining allegations contained in paragraph 2.

3. Answering paragraph 3, including subparts, the allegations in paragraph 3 are legal
conclusions and therefore do not require a response. To the extent a response is required, Respondents
deny the allegations contained in paragraph 3.

4. Answering paragraph 4, including subparts, the allegations in paragraph 4 are legal
conclusions and therefore do not require a response. To the extent a response is required, Respondents
deny the allegations contained in paragraph 4.

5. Answering paragraph 5, including subparts, the allegations in paragraph 5 are legal
conclusions and therefore do not require a response. To the extent a response is required, Respondents
deny the allegations contained in paragraph 5.

6. Answering paragraph 6, the allegations therein are legal conclusions and therefore do
not require a response. To the extent a response is required, Respondents deny the allegations

contained in paragraph 6.

FACTUAL ALLEGATIONS
I. Answering paragraph 1, Respondents admit paragraph 1.
2. Answering paragraph 2, Respondents lack knowledge or information sufficient to form

a belief about the truth of the allegations contained therein and therefore deny the same.
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3. Answering paragraph 3, Respondents deny the allegations contained in paragraph 3.

4. Answering paragraph 4, Respondents deny the allegations contained in paragraph 4.

5. Answering paragraph 5, Respondents deny the allegations contained in paragraph 5.

CLAIMS FOR RELIEF
Count 1: Prohibited Practice Claim Under NRS 270(1)(a)

1. Answering paragraph 1, Respondents reallege each and every response, answer,
admission, or denial to the preceding paragraphs, as though fully set forth herein.

2. Answering paragraph 2, the allegations in paragraph 2 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 2.

3. Answering paragraph 3, Respondents deny the allegations contained in paragraph 3.

4. Answering paragraph 4, the allegations in paragraph 4 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 4.

5. Answering paragraph 5, the allegations in paragraph 5 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 5.

6. Answering paragraph 6, the allegations in paragraph 6 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 6.

7. Answering paragraph 7, the allegations in paragraph 7 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 7.

8. Answering paragraph 8, Respondents deny the allegations contained in paragraph 8.

0. Answering paragraph 9, Respondents deny the allegations contained in paragraph 9.

10. Answering paragraph 10, Respondents deny the allegations contained in paragraph 10.
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Count 2: Prohibited Practice Claim under NRS 288.270(1)(b)

1. Answering paragraph 1, Respondents reallege each and every response, answer,
admission, or denial to the preceding paragraphs, as though fully set forth herein.

2. Answering paragraph 2, Respondents deny the allegations contained in paragraph 2.

3. Answering paragraph 3, the allegations in paragraph 3 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 3.

4. Answering paragraph 4, the allegations in paragraph 4 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 4.

5. Answering paragraph 5, Respondents deny the allegations contained in paragraph 5.

6. Answering paragraph 6, the allegations in paragraph 6 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 6.

7. Answering paragraph 7, the allegations in paragraph 7 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 7.

8. Answering paragraph 8, the allegations in paragraph 8 are legal conclusions and
therefore do not require a response. To the extent a response is required, Respondents deny the
allegations contained in paragraph 8.

9. Answering paragraph 9, Respondents deny the allegations contained in paragraph 9.

10.  Answering paragraph 10, Respondents deny the allegations contained in paragraph 10.

PRAYER FOR RELIEF
Respondents deny that Complainant is entitled to any of the relief that it requests.
AFFIRMATIVE DEFENSES
1. Complainant fails to state a claim upon which relief can be granted.
2. Complainant’s claims are barred by the applicable statutes of limitations or other

applicable laws or regulations.
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3. Complainant’s claims are barred by the doctrine of unclean hands, waiver, laches,

release, or estoppel.

4, Complainant’s claims are barred because the alleged unilateral changes, if they
occurred, were not mandatory subjects of bargaining.

5. Complainant’s claims are barred because Complainant failed to notify Respondents of
a desire or intent to bargain over the alleged unilateral changes.

6. Complainant’s claims are barred because Complainant was unwilling or unable to
bargain with Respondents over the alleged unilateral changes.

7. Complainant was not the exclusive bargaining representative of the bargaining unit for

Category III peace officers employed by the State of Nevada at the times material to the Complaint.

8. Complainant’s Complaint fails to comply with the requirements of NAC 288.200 et
seq.

0. The Board lacks jurisdiction over this matter.

10. Complainant has not exhausted their administrative, statutory, or contractual remedies.

11.  Complainant’s claims are spurious and/or frivolous.

12. The Employee-Management Relations Board lacks authority to grant Complainant’s
requested relief.

13.  Complainant’s requested relief would violate NRS 288.555.

14. Complainant has failed to plead a prohibited practice in violation of NRS 288.270(1)
and its subparts or NRS 288.620(1) and its subparts.

15. Respondents have management prerogative per NRS 288.150(3)(c) to change the
content of the workday for employees at Warm Springs Correctional Center and/or the subject of the
Complaint otherwise falls outside the scope of mandatory bargaining under NRS 288.150(3)(c).

16.  Respondents allege that the Complaint is not properly before the Board per NAC
288.278(1).

17. Respondents allege that the Complaint fails to comply with the pleading requirements

of NAC 288.231.
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18.  Respondents allege that they are immune from the Complaint based on the doctrine of
sovereign immunity, together with all express and implied exception to NRS 41.031, including without
limitation discretionary act immunity.

19.  Respondents allege that the Complaint is barred by issue preclusion/claim preclusion,
and/or the doctrine against splitting causes of action.

20.  Respondents reserve the right to assert additional affirmative defenses as further
information is discovered during the course of these proceedings.

WHEREFORE, having fully answered Complainant’s Complaint, Respondents hereby request
an Order dismissing the Complaint with prejudice, an award of attorney’s fees and costs incurred by
Respondents, and such other relief that the Employee-Management Relations Board deems just.
Dated: February 5, 2021

Respectfully submitted,

e —

ROGER L. GRANDGENETT II, ESQ.
NEIL C. BAKER, ESQ.
LITTLER MENDELSON, P.C.

Attorneys for Respondents
State of Nevada, Department of Corrections,
Warm Springs Correctional Center
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PROOF OF SERVICE

I am a resident of the State of Nevada, over the age of eighteen years, and not a party to the
within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada
89169. On February 5, 2021, I served the within document(s):

ANSWER TO COMPLAINT

By Electronic Filing — a true copy of the document(s) listed above by transmitting the copy
electronically as an attachment to electronic mail in portable document format per NAC
288.070(d)(3) addressed as set forth below.

Fernando R. Colon

Associate General Counsel

American Federation of State, County and
Municipal Employees, AFL-CIO (AFSCME)
1101 17™ Street, N.W., Suite 900
Washington, DC 20036

FColon@afscme.org

I declare under penalty of perjury that the foregoing is true and correct. Executed on February

5, 2021, at Las Vegas, Nevada.

/s/ Ann Koorndyk
Ann Koorndyk

4818-4768-8155.1 106310.1003
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Fernando R. Col6n

Associate General Counsel

American Federation of State, County

and Municipal Employees, AFL-CIO (AFSCME)
1625 L Street, N.W.

Washington, DC 20036

202-775-5900

FColon@afscme.org

Representative for Complainant

State of Nevada
Govermnment Employee-Management

Relations Board

AFSCME, LOCAL 4041, CASE NO.: 2020-034
Complainant, COMPLAINANT’S PREHEARING
STATEMENT

Vs.
STATE OF NEVADA, DEPARTMENT OF
CORRECTIONS, WARM SPRINGS
CORRECTIONAL CENTER,

Respondents.

COMPLAINANT’S PREHEARING STATEMENT

L INTRODUCTION
Pursuant to the Nevada Administrative Code (“NAC”) section 288.250, Complainant, AFSCME
Local 4041 (“AFSCME”), through its undersigned counsel of record, submits the following Prehearing

Statement.

COMPLAINANT’S PREHEARING STATEMENT
1
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Respondent, the Warm Springs Correctional Center, changed employee shifts from 12 hours to 8
hours, the shift-bidding process, and how employees are classified in the bargaining unit without first
bargaining with the certified exclusive representative, the American Federation of State, County and
Municipal Employees, Local 4041 (“Complainant” or “AFSCME"), as required by Senate Bill (§B) 135
of the 80th Session of the Nevada Legislature (the “Act”) and the Nevada Revised Statues (“NRS”)
Chapter 288.

Under Government Employee-Management Relations Board (the “Board” or the “EMRB”) case
law, a unilateral change to the terms and conditions of employment that are mandatory subjects of
bargaining is a per se prohibited and unfair labor practice under NRS 288.270(1)(a) and (e). Jackson v.
Clark County, EMRB Case No. 2018-007, Item No 837 at 3 (Feb. 28, 2019). Like NRS 288.270(1)(e),
NRS 288.620(1)(b) prohibits the Executive Department or its representative from refusing “to bargain
collectively in good faith with an exclusive representative” over mandatory subjects of bargaining listed
under NRS 288.150(2). Under NRS 288.150(2)(g), the “[t]otal hours of work required of an employee on
each workday or workweek™ is a mandatory subject of bargaining. Under NRS 288.150(2)(h), the “[t]otal
number of days’ work required of an employee in a work year” is a mandatory subject of bargaining.
Under NRS 288.150(2)(k), “[t]he method used to classify employees in the bargaining unit” is a
mandatory subject of bargaining.

Accordingly, Complainant respectfully requests that the EMRB find that Respondents acted
unilaterally and committed prohibited practices under NRS 288.620(1)(b) and NRS 288.270(1)(a) by
changing terms and conditions of employment that are mandatory subjects of bargaining without first
bargaining with Complainant, the certified exclusive representative of Unit I under the Act.

IL. STATEMENT OF THE ISSUES
1. Whether Respondents violated NRS 288.620(1)(b) and 288.270(1)(a) and committed

prohibited practices by unilaterally changing mandatory subjects of bargaining—

COMPLAINANT’S PREHEARING STATEMENT
2
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2016-010 (2017); Brown v. Las Vegas Metropolitan Police Dep't, Item No. 818, Case No. 2015-013
(2016)).

A complainant can meet this burden by showing the following four elements: (1) the employer
breached or altered the CBA or established past practice; (2) the employer’s action was taken without
bargaining with the union over the change; (3) the change in policy concerns a matter within the scope of
representation; and (4) the change is not merely an isolated breach of contract, but amounts to a change in
policy (i.e. the change has a generalized effect or continuing impact on the bargaining unit members’
terms and conditions of employment). 7d. (citing OLeary, EMRB Case No. A1-046116 at 7; California
State Employees’ Ass'n v. Pub. Employment Relations Bd., 59 Cal. Rptr, 2d 488, 496 (1996)). The intent
or motivation of the employer is not an element of this framework.

In July of 2020, Respondents indicated their intention to change the method by which employees
bid for shifts, to reduce the lengths of many shifts from 12 hours to 8 hours, and to give the warden of
Warm Springs Correctional Center the power to classify all employees as “Warden exempt,” stripping
them of job protections and the ability to participate in the shift-bidding process. Complainant objected
and opposed Respondents’ unilateral changes to mandatory subjects of bargaining. On July 16, 2020,
Complainant’s Labor Representative sent an email to Nevada Department of Corrections Director Charles|
Daniels (“Director Daniels™) opposing Respondents’ unilateral changes to the Correctional Officers’
shifts and the shift-bidding process. The email made clear that making these unilateral changes and
refusing to bargain with Complainant constituted prohibited and unfair labor practices under the Act.
Respondents implemented the proposed changes despite Complainant’s objection.

Respondents’ actions were taken without bargaining with Complainant over the changes to
employee shift lengths, the shift-bidding process, and how employees are classified in the bargaining unit
The change in policy concerns a matter within the scope of representation because employee shift lengths,

the shift-bidding process, and how employees are classified in the bargaining unit are all mandatory

COMPLAINANT’S PREHEARING STATEMENT
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subjects of bargaining. Under NRS 288.150(2)(g), the “[t]otal hours of work required of an employee on
each workday or workweek” is a mandatory subject of bargaining. Under NRS 288.150(2)(h), the “[t]otal
number of days’ work required of an employee in a work year” is a mandatory subject of bargaining.
Under NRS 288.150(2)(k), “[t]he method used to classify employees in the bargaining unit” is a
mandatory subject of bargaining. Respondents’ permanent changes to policies concerning mandatory
subjects of bargaining have a generalized effect or continuing impact on the bargaining unit members’
terms and conditions of employment. Accordingly, Respondents violated NRS 288.620(1)(b) and NRS
288.270(1)(a) and committed prohibited practices by acting unilaterally and failing to bargain in good
faith with Complainant over the changes to mandatory subjects of bargaining.
VL CONCLUSION

For the reasons stated above, this Board should find that Respondents committed prohibited
practices under NRS 288.620(1)}(b) and 288.270(1)(a). The Board should therefore order Respondents to
immediately restore the status quo of the mandatory subjects of bargaining at issue and order further relief
as the Board deems appropriate under the circumstances.
VII. RELATED ADMINISTRATIVE, JUDICIAL OR OTHER PROCEEDINGS

There currently are no pending or anticipated administrative, judicial, or other proceedings that
are related to the subject of the hearing in this niatter.
VIII. LIST OF WITNESSES

1. Kevin Ranft is a Labor Representative for AFSCME Local 4041, Mr. Ranft will testify

about the facts and circumstances alleged in the Complaint.
2. Matt Gregory is a Correctional Officer at the Warm Springs Correctional Center and a
member of AFSCME Local 4041. Mr. Gregory will testify about the facts and

circumstances alleged in the Complaint.

COMPLAINANT’S PREHEARING STATEMENT
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IX. ESTIMATED TIME TO PRESENT COMPLAINANT’S POSITION

Complainant anticipates that it will take three (3) hours to present its position in this matter.

Date: March 8, 2021

Respectfully submitted,

/s/ Fernando R. Colon

Fernando R. Col6n

Associate General Counsel

American Federation of State, County
and Municipal Employees (AFSCME)
1625 L Street, N.W.

Washington, DC 20036

202-775-5900

FColon@afscme.org

Representative for Complainant

COMPLAINANT’S PREHEARING STATEMENT
7
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I hereby certify that on March 8, 2021, I served, via Electronic Filing in portable document
format as required by NAC 288.070(d)(3), a true and correct copy of Complainant’s Prehearing Statement

to Respondents, STATE OF NEVADA, DEPARTMENT OF CORRECTIONS, WARM SPRINGS
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CORRECTIONAL CENTER, as addressed below:

Roger L. Grandgenett II, ESQ.
Neil C. Baker, ESQ.

Littler Mendelson, P.C.

3060 Howard Hughes Parkway
Suite 300

Las Vegas, NV 89169-5937
rgrandgenett@littler.com
nbaker@littier.com

/s/ Fernando R. Colon

COMPLAINANT’S PREHEARING STATEMENT

8
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ROGER L. GRANDGENETT II, ESQ., Bar No. 6323 FILED
NEIL C. BAKER, ESQ., Bar No. 14476

LITTLER MENDELSON, P.C. MAR 08 2021
3960 Howard Hughes Parkwa .
Suite 300 e g STATE Of:%\’igVADA
Las Vegas, NV 89169-5937 B
Telephone: 702.862.8800
Fax No.: 702.862.8811
Email: rgrandgenett@littler.com

nbaker@littler.com

Attorneys for Respondents
State of Nevada, Department of Corrections,
Warm Springs Correctional Center

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

AFSCME, LOCAL 4041, Case No. 2020-034
Complainant, RESPONDENTS’ PREHEARING
STATEMENT
V8.

STATE OF NEVADA, DEPARTMENT
OF CORRECTIONS, WARM SPRINGS
CORRECTIONAL CENTER,

Respondents.

Respondents STATE OF NEVADA, DEPARTMENT OF CORRECTIONS, and WARM
SPRINGS CORRECTIONAL CENTER (together, “NDOC” or the “Department”), by and through
their counsel of record, Littler Mendelson, P.C., hereby submit their Prehearing Statement under NAC
288.250. The Department submits this Prehearing Statement to clarify the issues for determination by
the Employee-Management Relations Board (the “Board”) at the hearing on the Complaint Against
the Warm Springs Correctional Center (the “Complaint™) filed by Complainant AFSCME, LOCAL
4041 (“Complainant” or the “Union”), on December 21, 2020.

The Department respectfully requests that the Board find in favor of NDOC at the hearing to
be scheduled in this matter for the following reasons: (1) Complainant waived its rights to bargain

about the alleged unilateral changes; (2) the requested relief would improperly deprive the Board of
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Examiners of the opportunity to review and approve the fiscal impact of Complainant’s demands at a
public hearing; (3) the alleged unilateral changes concerning the bidding process and warden-exempt
positions are not mandatory subjects of bargaining; and (4) the same alleged unilateral changes are
moot or unripe.

L. BACKGROUND

The Board designated Complainant the exclusive representative of Category 111 Peace Officers
(“Unit 1) on January 22, 2020. Complainant has since filed a slew of prohibited practices complaints
against the Department on behalf of Unit I employees, all alleging unlawful operational changes made
without first bargaining with the Union. Yet, while Complainant has shown great interest in litigating
its grievances before the Board, it has shown virtually no interest in resolving them through bargaining.
This puzzling pattern first became apparent with the complaint filed by Complainant against Deputy
Director Brian Williams, who at the time was warden of High Desert State Prison (“HDSP”). After
receiving a cease-and-desist letter concerning his plan to exclude 12-hour shifts from the 2020 shift
bid, Warden Williams reached out to Complainant to arrange a time to “discuss in an attempt to resolve
and do what's best for all staff.” In response, Complainant assured Warden Williams that “there will
be no meetings or attempts at negotiations until the process has been properly established.” At that
time, Complainant explained, “we will seek to negotiate a complete collective agreement on all
mandatory subjects of bargaining.” In the meantime, Complainant advised Warden Williams that he
“remainfed] in violation of unilateral change” and demanded that he re-conduct the shift bid.
Complainant then filed a prohibited practices complaint when he did not. See AFSCME Local 4041
v. NDOC et al. (EMRB Case No. 2020-002).

On July 16, 2020, Complainant delivered another cease-and-desist letter concerning shift-
bidding processes to the Department in the form of an e-mail from Senior Labor Representative
Jeanine Lake. This time, Complainant addressed its letter directly to NDOC Director Charles Daniels.
According to the Complaint, “[i]n July of 2020, [the Department] indicated [its] intent to change the
method by which employees bid for shifts, to reduce the length of shifis from 12 to 8 hours, and to
give the warden of Warm Springs Correctional Center the power to classify all employees as ‘Warden

Exempt.”” Complaint, Factual Allegations, § 2. The Complaint further alleges that the purpose of the
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July 2020 e-mail was to “opposfe the Department’s] unilateral changes to Correctional Officers’ shifts

and the shift-bidding process.” Id. 3. The July 2020 e-mail read, in part, as follows:

As you are aware, state employees won the right to Collective

Bargaining during the last legislative session and the law was signed

off on by Governor Sisolak. In discussions with our staff and board

members, we would like to remind you that any actions taken in

regards to mandatory subjects of bargaining are, at this time deemed

an unfair labor practice since the state is refusing to bargain with

Local 4041. So we must insist that no changes be made to any shift

bidding policy within NDOC.
As before, Complainant’s communication to the Department took the form of an unqualified demand
to cease and desist. Complainant did not indicate any desire to bargain over the changes in question,
notwithstanding that the shift bid would not take place until, at the earliest, November 2020.

Several months after Complainant sent its cease-and-desist letter to Director Daniels, it came
time for Warm Springs Correctional Center (“Warm Springs”) to conduct its 2021 shift bid. Like
other Department facilities, Warm Springs conducts its annual shift-bidding process in strict
compliance with NDOC Administrative Regulation 301 (“AR 301”). Per AR 301.02, Warm Springs
initially scheduled its 2021 shift bid to take place in November 2020. Per that same provision, NDOC
posted a list of available positions not fewer than 30 days before the scheduled bid and gave bidding
priority to employees with seniority. Per ARs 301.01 and 301.02, the Warden identified some but not
all positions as “warden exempt”—meaning he excluded the positions from the bidding process—for
a variety of written justifications. Given the unique circumstances in 2020, there were two unusual
elements to the 2021 shift bid, but these elements did not deprive employees of any right they might
otherwise have had to bid on their shifts. First, the confluence of several factors—including a COVID-
19 outbreak at the prison and the arrival of a new warden—made it necessary for Warm Springs to
delay the shift bid until December 2020. Second, following the initial shift bid, Warm Springs decided
not to adopt a “task based” staffing model, which would have allowed the facility to assign tasks to
scheduled employees without regard to the “posts” they occupied. Warm Springs instead decided to
continue using its previous “post based” staffing model, whereby employees’ tasks are limited to

specific duties associated with particular posts. Warm Springs therefore reconducted the 2021 shift

bid in January 2021 in a manner consistent with that model.
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In other words, Warm Springs did not “change the method by which employees bid for shifts”
or “classify all employees as ‘“Warden Exempt.”” See Complaint, Factual Allegations, §2. However,
Warm Springs did remove 12-hour shifts from the 2021 schedules. The previous practice of allowing
employees to work 12-hour shifts caused a variety of budgetary, operational, and safety concerns; not
least being the inherent danger of tasking a fatigued correctional officer with keeping watch over
potentially violent inmates. Consistent with its prior practice, Complainant refused to bargain with
Warm Springs to address these legitimate concerns. Around the time Warm Springs reconducted the
2021 shift bid, Acting Associate Warden David Frobes spoke with Correctional Officer Matthew
Gregory, who serves on the Chapter Board of Directors for Complainant’s Corrections North Chapter.
Associate Warden Frobes acknowledged Complainant’s grievances but contended that, if the Union
wanted to halt Warm Springs’s operational changes, it should at least be willing to offer alternative
proposals to address the Department’s legitimate concerns. Officer Gregory responded, “We haven’t
gotten that far yet.” As Complainant had done several times before, it ignored the legitimate concerns
underlying the Department’s proposed changes and simply demanded that it cease and desist.

IL STATEMENT OF ISSUES FOR DETERMINATION

1. Did Complainant waive any right it may have had to bargain about the alleged
unilateral changes by merely protesting them without signaling a willingness to bargain?

2. Would Complainant’s requested relief improperly deprive the Board of Examiners of
the opportunity to review and approve the fiscal impact of Complainant’s demands at a public hearing?

3. Are the allegations concerning changes to shift-bidding procedures moot or unripe,
given that Warm Springs did not put the changes into effect?

4. Are the allegations concerning the warden’s power to exempt all positions from the
shift-bidding process moot or unripe, given that the warden of Warm Springs did not exercise that
power?

5. Are the procedures by which employees bid on shifis a mandatory subject of
bargaining?

6. Is the scope of a warden’s power to exempt positions from the shift-bidding process a

mandatory subject of bargaining?
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IIl. MEMORANDUM OF POINTS AND AUTHORITIES

A. Complainant Waived any Right It May Have Had to Bargain about the Alleged
Unilateral Changes by Protesting without Signaling a Willingness to Bargain.

“In cases where an employer has made a decision and announced it to the employees in a
similar time period before its effective date, the [National Labor Relations Board (the “NLRB”)] has
found the bargaining representative must do more than merely protest the change; it must meet its
obligation to request bargaining.” Jim Walter Res., Inc., 289 NLRB 1441, 1442 (1988). See Taft Coal
Sales & Assocs., Inc., 360 NLRB 96, 100 (2014) (“[1]t is incumbent upon the union to act with due
diligence in requesting bargaining.”); Clarkwood Corp., 233 NLRB 1172, 1172 (1977) (unilateral
changes not unlawful where union officials “protested [employer’s] contemplated actions” but did not
“request . . . to bargain™); The Emporium, 221 NLRB 1211, 1214 (1975) (unilateral changes not
unlawful where union asked whether employer would “do something about this” but “never tested
Respondent's willingness to satisfy its bargaining obligation™); U.S. Lingerie Corp., 170 NLRB 750,
751-52 (1968) (“[T]he Union had sufficient notice of Respondent's intended move to place upon it
the burden of demanding bargaining if it wished to preserve its rights to bargain.”). *“The difference
between the two is straightforward: to protest is to seek change by expressing disapproval; to request
bargaining, in contrast, is to seek change by signaling a willingness to offer something in return.”
Ohio Edison Co. v. N.L.R.B., 847 F.3d 806, 810 (6th Cir. 2017) (citing the NLRB’s decision in Jim
Walter with approval). Finally, when determining whether a union has made an effective request to
bargain, the factfinder should consider “all the circumstances.” See id. (quoting N.L.R.B. v. Barney’s
Supercenter, Inc., 296 F.2d 91, 93 (3d Cir. 1961)).

Applying these principles to the totality of the circumstances presented here, Complainant
waived any right it may have had to bargain about the alleged unilateral changes by making clear that,
despite its protests, it had no intention of “meet[ing] its obligation to request bargaining.” See Jim
Walter, 289 NLRB at 1442. In response to Warden Williams’s request to bargain over the exclusion
of 12-hour shifts from the 2020 shifts at HDSP, Complainant assured him that “there will be no
meetings or attempts at negotiations” with the Department “until the process has been properly

established.” Similarly, in its cease-and-desist letter to Director Daniels in July 2020, Complainant
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merely “insist[ed] that no changes be made to any shift bidding policy within NDOC” and gave no
indication that it wished to discuss the matter further. Finally, when Associate Warden Frobes asked
whether Complainant had any counterproposals to address Warm Springs’s legitimate concemns,
Officer Gregory responded, “We haven’t gotten that far yet.” Under these conditions, Complainant
has done nothing more than “express| ] disapproval,” and certainly has not “signal[ed] a willingness

to offer something in return.” See Ohio Edison, 847 F.3d at 810.

B. The Requested Relief Would Deprive the Board of Examiners of the Opportunity
to Review and Approve Complainant’s Demands at a Public Hearing.

Under NRS Chapter 288, the Executive Department may not accede to the request of any
exclusive representative in the context of collective bargaining unless the fiscal impact of the request
has received formal public scrutiny. Under NRS 288.555, “[a]ny new, extended or modified collective
bargaining agreement or similar agreement between the Executive Department and an exclusive
representative must be approved by the State Board of Examiners at a public hearing.” NRS
288.555(1). The purpose of the hearing contemplated by NRS 288.555 is to permit the Board of
Examiners and the public to review, among other things, “[t]he proposed agreement and any exhibits
or other attachments,” as well as “[a]ny supporting material prepared for the goveming body and
relating to the fiscal impact of the agreement.” NRS 288.555(2)(a), (c). The statute specifically
provides that the “Board of Examiners shall consider the fiscal impact of the agreement.” NRS
288.555(3).

The legislature does permit supplemental bargaining to address interstitial questions that arise
outside the formal negotiation periods stated in NRS 288.565. However, NRS 288.585 ensures that
these interstitial agreements may not become vehicles for evading the public scrutiny required of
formally bargained agreements. Under NRS 288.585, “the Executive Department and the exclusive
representative of a bargaining unit may engage in supplemental bargaining concerning any terms and
conditions of employment which are peculiar to or which uniquely affect fewer than all the employees
within the bargaining unit.” NRS 288.585(1). If the Executive Department and an exclusive
representative reach an agreement through supplemental bargaining, the agreement “[s]hall be deemed

to be incorporated into the provisions of each collective bargaining agreement then in effect between






D R W N

O 00 N\ ™

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

LITTLER MENDELSON, P.C.
Allorneys At Law
3960 Howard Hughes Parkway
Suite 300

uite
Las Vegas, NV 821§9-5937
702.862.8800

the Executive Department and the employees who are subject to the supplemental bargaining
agreement.” NRS 288.585(3)(b). The incorporation is only effective, however, “if the provisions of
the supplemental bargaining agreement do not conflict with the provisions of the collective bargaining
agreement.” Id. “If any provision of the supplemental bargaining agreement conflicts with any
provision of the collective bargaining agreement, the provision of the supplemental bargaining
agreement is void and the provision of the collective bargaining agreement must be given effect.”
NRS 288.585(4).

. Complainant is not entitled to the relief it seeks because the requested relief would amount to
an improper end run around the fiscal impact review required under NRS 288.555. After demanding
that the Department accede to its requests without making any offer to bargain, Complainant now asks
the Board to enforce its demands by an order “immediately restor[ing] the status quo.” Complaint,
Prayer for Relief, § 5. Insofar as Complainant is asking the Board to reverse Warm Springs’s decision
to remove 12-hour shifts from the 2021 schedule, Complainant’s request would have a direct fiscal
impact on the Department’s labor budget—no less than if Complainant had made the request during
formal collective bargaining. Under NRS 288.555, such a request cannot be granted unless the Board
of Examiners receives an opportunity to review and approve its fiscal impact at a public hearing. Nor
may Complainant circumvent the safeguards of NRS 288.555 by couching its request as a form of
supplemental bargaining. Because the parties have not yet signed their first CBA, the Board of
Examiners has ﬁot yet had an opportunity to review and approve an agreement that could limit the

financial impact of such “supplemental bargaining.”

C. The Alleged Unilateral Changes Concerning the Shift-Bidding Process and
Warden-Exempt Positions Are Not Mandatory Subjects of Bargaining.

“Collective bargaining and supplemental bargaining entail a mutual obligation of the Executive
Department and an exclusive representative to meet at reasonable times and to bargain in good faith
with respect to . . . [t]he subjects of mandatory bargaining set forth in subsection 2 of NRS 288.150
....” NRS 288.500(2)(a). However, [t]he subject matters set forth in subsection 3 of NRS 288.150
are not within the scope of mandatory bargaining and are reserved to the Executive Department

without negotiation.” NRS 288.500(3). The subject matters identified in that subsection include “the
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right to hire, direct, assign or transfer an employee.” NRS 288.150(3)(a). They also include “[t]he
right to determine . . . [a]ppropriate staffing levels” and “[t]lhe content of the workday.”
NRS 288.150(3)c).

Complainant’s allegations concerning alleged changes to the shift-bidding process and the
warden’s power to designate warden-exempt positions are not actionable because the alleged changes
“are reserved to the Executive Department without negotiation.” NRS 288.500(3). Under NRS
288.500(3) and NRS 288.150(3), Warm Springs has the exclusive prerogative to “direct, assign, or
transfer” employees, as well as “[t]he right to determine . . . [a]ppropriate staffing levels” and “[t]he
content of the workday.” These are precisely the purposes of the shift-bidding procedure articulated
in AR 301. See AR 301 Statement of Purpose (“To ensure transparency for the placement and
scheduling of correctional staff for essential functions at the institution and facilities . . . . This
regulation works to provide the guidelines regarding the assignment of posts [and] shifts . . . .””) That
the Department has chosen to allow employees some say in its decisions regarding their schedules and
assigned posts—i.e., “staffing levels” and the “content of the workday’—does not negate the
exclusivity of its statutory prerogatives in these matters. Similarly, when a warden exercises discretion
to remove certain positions from the shift-bidding process by designating it “warden exempt,” the
warden is doing nothing more than exercising his or her exclusive right to *“assign” the employees who
are placed in those positions.

Complainant attempts to avoid this result by arguing that these matters fall within the
mandatory subject of “[t]he method used to classify employees in the bargaining unit.” Complaint,
Introduction (quoting NRS 288.150(2)(k)). However, to “classify” an employee is a term of art under
NRS Chapter 288. Section 288.515 governs “classifications of employees within bargaining units”

and provides as follows:

The Board shall determine the classifications of employees within
each bargaining unit. The parties to a collective bargaining
agreement may assign a new classification to a bargaining unit based
upon the similarity of the new classification to other classifications
within the bargaining unit. If the parties to a collective bargaining

\ agreement do not agree to the assignment of a new classification to
a bargaining unit, the Board must assign a new classification to a
bargaining unit based upon the similarity of the new classification
to other classifications within the bargaining unit.

8.
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NRS 288.515(2). Thus, to “classify employees in the bargaining unit™ has nothing to do with assigning
shifts or posts to particular employees in a unit. Rather, it is to determine whether an employee or
class of employees is included or excluded from the unit in the first place. Complainant therefore
cannot maintain that the shift-bidding processes or the warden’s designation of warden-exempt

positions fall within the proper scope of the term.

D. Complainant’s Claims Concerning the Bidding Process and Warden-Exempt
Positions Are Moot or Unripe Because Warm Springs Did Not Enact the Changes.

The Board may dismiss a prohibited practices complaint as moot where the “catalyst for the
[c]lomplaint has . . . been removed.” Clark County Pub. Emps. Assoc., SEIU Local 1107 v. Univ. Med.
Ctr., Case No. A1-045492, 1993 WL 13715896, *3 (NV GEMRB). Similarly, the Board may dismiss
a complaint if the “issue is not ripe for resolution.” NV Serv. Emps. Union, SEIU Local 11107 v. Clark
County Health Dist., Case No. A1-045624, 1997 WL 34826072, *1 (NV GEMRB).

The Board may dismiss the Complaint as moot and unripe to the extent it alleges unilateral
changes concerning the “method by which employees bid for shifts” and the power of the warden of
Warm Springs “to classify all employees as ‘Warden Exempt.”” See Complaint, Factual Allegations,
9 2. While it is unclear precisely what Complainant is referring to with these allegations, the
Department surmises that the allegations are related to Warm Springs’s former plans to implement a
“task based” staffing model in 2021. In previous years, Warm Springs has used a “post based” staffing
model whereby it has assigned tasks only to employees who occupy the “post” associated with those
tasks. For instance, under a post-based staffing model, an employee assigned to a culinary “post” will
only perform culinary duties. By contrast, under a task-based model, an employee does not occupy
any particular “post” and may perform a variety of duties during his or her shift. While a task-based
model would provide Warm Springs with more flexibility for staffing purposes, certain employees
apparently would prefer to bid on “posts” during the shift-bidding process. Some employees might
even feel that a task-based model would effectively eliminate their “ability to participate in the shift-
bidding process.” See Complaint, Factual Allegations, § 2. (Though, to reiterate, Complainant’s
vague allegations make it difficult to discern what the employees’ grievances really are.)

If Warm Springs’s tentative plan to adopt a task-based staffing model was indeed the basis for
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the Complaint, the “catalyst for the complaint . . . has since been removed.” See Clark County, 1993
WL 13715896 at *3. While the shifts included in the initial 2021 bid did reflect a task-based model,
the results of that bid were overridden by the reconducted bid that took place in January 2021. When
employees assumed their 2021 schedules later that month, their shifis reflected a post-based staffing
model.! Because Warm Springs’s 2021 shift-bidding process did not deviate from AR 301 in any
other material way, the allegations concerning shift-bidding procedures and warden-exempt positions
are moot. Nor may the Complainant maintain his action against the Department based on the
possibility that Warm Springs might adopt a task-based model in the future. Given the likelihood that
the CBA currently being negotiated between the parties will address shift-bidding procedures, such a
complaint would not be ripe for decision.
IV. STATEMENT OF RELATED PROCEEDINGS

Related to this proceeding is the matter of AFSCME, Local 4041 v. State of Nevada,
Department of Corrections, High Desert State Prison, Brian E. Williams, Sr., Warden (Case No. 2020-
002). Both matters involve the same Complainant, both involve the Nevada Department of
Corrections, and both involve similar factual circumstances. The Board heard Case No. 2020-002 on
January 26, 2021, and the parties’ posthearing briefs in the matter are due on March 12, 2021. The
Department does not believe there is any need to stay this matter pending the outcome of Case No.
2020-002.
V. STATEMENT OF ANTICIPATED WITNESSES AND TESTIMONY

1. Acting Associate Warden David Frobes

Mr. David Frobes is an employee of the Warm Springs Correctional Center and serves as its
Acting Associate Warden. The Department expects Mr. Frobes to testify regarding the facts and
circumstances alleged in the Complaint and NDOC’s defenses.

2. Warden Kyle Olsen

Mr. Kyle Olsen is an employee of the Warm Springs Correctional Center and serves as its

! In any event, the mere fact that the 2021 shift bid took place is sufficient to establish that the warden

did not designate all positions as “warden exempt,” since a warden-exempt position is, by definition,
excluded from the shift bid.

10.
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Warden. The Department expects Mr. Olsen to testify regarding the facts and circumstances alleged
in the Complaint and NDOC’s defenses.

3. Deputy Director Harold Wickham

Mr. Harold Wickham is an employee of the Nevada Department of Corrections and serves as
its Deputy Director of Programs. The Department expects Mr. Wickham to testify regarding the facts
and circumstances alleged in the Complaint and NDOC’s defenses.

4, Deputy Director Brian Williams

Mr. Brian Williams is an employee of the Nevada Department of Corrections and serves as its
Deputy Director of Operations. The Department expects Mr. Williams to testify regarding the facts
and circumstances alleged in the Complaint and NDOC’s defenses.

5. Human Resources Chief Christina Leathers

Ms. Christina Leathers is an employee of the Nevada Department of Corrections and serves as
its Chief of Human Resources. The Department expects Ms, Leathers to testify regarding the facts
and circumstances alleged in the Complaint and NDOC’s defenses.
V1. ESTIMATE OF TIME NEEDED TO PRESENT POSITION AT HEARING

The Department anticipates it will need approximately six hours to present its position at the

hearing in this matter.

Dated: March 8, 2021

Respectfully submitted,

ROGER L. GRANDGENETT II, ESQ.
NELL C. BAKER, ESQ.
LITTLER MENDELSON, P.C.

Attorneys for Respondents

State of Nevada, Department of Corrections,
Warm Springs Correctional Center

11.
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PROOF OF SERVICE
I am a resident of the State of Nevada, over the age of eighteen years, and not a party to the
within action. My business address is 3960 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada
89169. On March 8, 2021, I served the within document(s):

RESPONDENTS’ PREHEARING STATEMENT

By Electronic Filing — a true copy of the document(s) listed above by transmitting the copy
electronically as an attachment to electronic mail in portable document format per NAC
288.070(d)(3) addressed as set forth below.

Fernando R. Colon

Associate General Counsel

American Federation of State, County and
Municipal Employees, AFL-CIO (AFSCME)
1101 17 Street, N.W., Suite 900
Washington, DC 20036

FColon@afscme.org

I declare under penalty of perjury that the foregoing is true and correct. Executed on March 8,

2021, at Las Vegas, Nevada.

/s/ Ann Koorndyvk
Ann Koorndyk

4829-0613-5263.1 106310.1003

12.
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10 GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
11
0 AFSCME, LOCAL 4041, Case No. 2020-034
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13 PREHEARING STATEMENT
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STATE OF NEVADA, DEPARTMENT
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18 Respondents STATE OF NEVADA, DEPARTMENT OF CORRECTIONS, and WARM

19 | SPRINGS CORRECTIONAL CENTER (together, “NDOC” or the “Department”™), by and through
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I See AFSCME, State of Nevada announce tentative agreement for four bargaining units (March 9,
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LITTLER MENDEL! P.C.

tto
3960 Howar
S

Las Vegas,
702




mailto:nbaker@littler.com

mailto:rgrandgenett@littler.com

https://www.afscme.org/blog/afscme-state-of-nevada-announce-tentative



1 || Complainant’s membership and approval by the State Board of Examiners. NRS 288.555. Governor
2 || Sisolak must also submit budget amendments to the legislature to give effect to the agreement’s
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4 Respectfully submitted,

ROGER L. GRANDGENETT II, ESQ.
7 NEIL C. BAKER, ESQ.
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Fernando R. Colon FILED

Associate General Counsel

American Federation of State, Count March 16, 2021
> y

and Municipal Employees, AFL-CIO (AFSCME) State of Nevada

1625 L Street, N.W. E.M.R.B.

Washington, DC 20036 3:35 p.m.

202-775-5900

FColon@afscme.org

Representative for Complainant

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

AFSCME, LOCAL 4041, CASE NO.: 2020-034

Complainant, COMPLAINANT’S OPPOSITION

v TO RESPONDENTS’
' SUPPLEMENT TO PREHEARING

STATE OF NEVADA, DEPARTMENT OF STATEMENT
CORRECTIONS, WARM SPRINGS
CORRECTIONAL CENTER,

Respondents.

COMPLAINANT’S OPPOSITION TO RESPONDENTS’ SUPPLEMENT
TO PREHEARING STATEMENT

Respondents, in an attempt to confuse this Board, improperly filed a “SUPPLEMENT TO
PREHEARING STATEMENT.” Under Nevada Administrative Code (NAC) 288.250, each party was
required to file a prehearing statement with the Board no later than 20 days after the service of the answer,
unless otherwise ordered by the Board or Commissioner. On March 8, 2021, the parties met this
obligation under NAC 288.250 and the time has passed to file a prehearing statement in this matter. NAC
Chapter 288 does not provide for the filing of a “supplement™ to a prehearing statement. Further, in their
SUPPLEMENT TO PREHEARING STATEMENT, Respondents request that the Board dismiss the

AFSCME LOCAL 4041’S OPPOSITION
1
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Complaint in this matter with prejudice because the parties have reached a tentative collective bargaining
agreement. Under NAC 288.240, “[a]ny request for an order by the Board, except for an order to permit
intervention, concerning any matter that has been assigned a case number and that has not been finally
decided by the Board must be styled a ‘motion’”. Respondents have failed to file a “motion” under NAC
288.240. Accordingly, Respondents’ SUPPLEMENT TO PREHEARING STATEMENT is not proper
under the Board’s regulations.

If this Board were to consider Respondents’ improper request, their claim that the Complaint in
this matter is moot lacks merit and is not supported by any evidence.! At the time that this Opposition is
filed, Complainant and the Nevada Department of Corrections, have reached a tentative agreement on the
first collective bargaining agreement between the parties. However, before the tentative collective
bargaining agreement can be executed, the agreement must be first ratified by Complainant’s members
and must also be approved by the State Board of Examiners at a public hearing under NRS 288.555. If the
tentative agreement passes these legal hurdles and the parties execute the agreement, it will not be
effective until after July 1, 2021 as required by Senate Bill (SB) 135 of the 80th Session of the Nevada
Legislature (“SB 135” or the “Act”), as enrolled.

More importantly, the tentative agreement does not resolve the issues raised in the Complaint—
primarily Respondents” unlawful unilateral changes to mandatory subjects of bargaining during a
collective bargaining relationship—or remedy the injuries to employees resulting from Respondents’
unlawful unilateral changes to mandatory subjects of bargaining. The tentative agreement, if approved,
will only apply to the parties prospectively and will not restore the status quo of the mandatory subjects of

bargaining for the affected employees at the WSCC that were changed unilaterally by Respondents. Only

! Respondents quote AFSCME President Lee Saunders’ statement thanking Governor Sisolak and his
representatives “for negotiating in good faith” at the bargaining table to negotiate the tentative agreement. However,
the conduct of Governor Sisolak or his representatives at the bargaining table to negotiate the tentative agreement is
not at issue in this matter. What is at issue is Respondents’ conduct of unilaterally and unlawfully changing
mandatory subjects of bargaining at the WSCC and disrupting the status quo.

AFSCME LOCAL 4041°S OPPOSITION
2
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this Board can resolve the issues raised in the Complaint and restore the status quo of the unilaterally

changed mandatory subjects of bargaining for the affected employees —the Complaint’s requested

remedy. Accordingly, the Board should deny Respondents * meritless claim and proceed to a hearing in

this matter.

Date: March 16, 2021

Respectfully submitted,

/s/ Fernando R. Colon

Fernando R. Colon

Associate General Counsel

American Federation of State, County
and Municipal Employees, AFL-CIO
(AFSCME)

1625 L Street, N.W.

Washington, DC 20036
202-775-5900

FColon@afscme.org

Representative for Complainant

AFSCME LOCAL 4041°S OPPOSITION
3
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I hereby certify that, on March 16, 2021, I have mailed, via Electronic Filing in portable
document format as required by NAC 288.070(d)(3), a true and correct copy of Complainant’s Opposition
to Respondents’ SUPPLEMENT TO PREHEARING STATEMENT, to Respondents, STATE OF
NEVADA, DEPARTMENT OF CORRECTIONS, WARM SPRINGS CORRECTIONAL CENTER, as

addressed below:

Roger L. Grandgenett II, ESQ.
Neil C. Baker, ESQ.

Littler Mendelson, P.C.

3060 Howard Hughes Parkway
Suite 300

Las Vegas, NV 89169-5937
rgrandgenett@littler.com
nbaker@littler.com

/s/ Fernando R. Colon

AFSCME LOCAL 4041°S OPPOSITION
4
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£ OF NEVADA

STATE iR E.

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

AFSCME, LOCAL 4041,
Complainant, Case No. 2020-034

v.
AMENDED NOTICE OF HEARING
STATE OF NEVADA, DEPARTMENT OF
CORRECTIONS, WARM SPRINGS
CORRECTIONAL CENTER,

Respondents.

TO: Complainant and its attorney, Fernando R. Colon, Esq., Associate General Counsel]
American Federation of State, County and Municipal Employees; and

TO: Respondents and their attorneys, Roger L. Grandgenett II, Esq. and Neil C. Baker, Esq,
of Littler Mendelson, P.C.;

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE pursuant to NRS
233B.121(2), that the Government Employee-Management Relations Board (“Board”) will

conduct a hearing in the above-captioned matter:
Panel
This case has been assigned to Panel D. The presiding officer shall be Chair Brent C.
Eckersley, Esq.

Dates and Times of Hearing

Wednesday, July 7, 2021 at 8:15 a.m.; and continuing on Thursday, July 8, 2021, if

necessary, at a time to be determined during the hearing; and continuing on Friday, July 9, 2021
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if necessary, at a time to be determined during the hearing.

Location of Hearing

The hearing will not have a physical location but will instead be held online using 3
remote technology system call WebEx. The attorneys of record, witnesses, court reporter, Panel
members, the Commissioner, the Deputy Attorney General, and other interested persons shall
attend online using the software product. The agenda for the meeting will contain log-in

instructions for attending the meeting.

Details Regarding Events Prior to the Hearing

1. The parties shall submit one (1) set of tagged joint exhibits to be received by tha
EMRB, 3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102, no later than one week prior to
the start of the hearing, to enable the office staff to distribute the exhibits to one of the panel members iny
time for the hearing. Please note that the number of sets of exhibits to be received by the EMRB is in
addition to any sets of exhibits that may be used by the attorneys of record. Each attorney shall also bd
responsible to have a set of exhibits at the designated location for its witnesses.

2. The parties will also need to submit an electronic version of the exhibits, along
with a table of contents of the exhibits, no later than one week prior to the start of the hearing|
Each individual electronic exhibit shall be a .pdf file. Arrangements on the means of transmittal
shall be made with the Board Secretary.

3. Unless otherwise excused by the Chair for good cause, all subpoena requests must

be submitted to the EMRB no later than one week prior to the hearing.

Details of Hearing

1. The legal authority and jurisdiction for this hearing are based upon NRS 288.110,
NRS 288.625, NRS 288.630 and the Nevada Administrative Code, Chapter 288.
2. The time allotted for the hearing shall be six (6) hours for the Complainant and

six (6) hours for the Respondents, including cross-examination.
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3. The Complainant shall be responsible for retaining a certified court reporter to
take verbatim notes of the proceedings. Pursuant to NAC 288.370, the cost of reporting shall b
shared equally by the parties and the Board shall be furnished the original of the transcript so
taken. Complainant shall work with the court reporter to ensure that the court reporter will also
be able to attend online using the afore-mentioned software product.

4. Unless authorized by the Commissioner for a specific witness, all witnesses for
each party shall appear at one location as designated by each party. This location and computer
set-up shall be tested using WebEx prior to the date of the hearing.

5. Though not mandatory, it is suggested as a practical matter that each party to the
case use at least two computers during the hearing: one for the attorney and one for any witness,
Doing so will not only make it easier for others to see persons during the conference but will also

promote proper social distancing.

Statement of Issues Involved

Based upon the complaint/petition, answer and pre-hearing statements filed in this matter,
and pursuant to NRS 233B.121(2)(d), the issues to be addressed at the hearing are identified ay
follows:

Complainant’s Statement of Issues

1. Whether Respondents violated NRS 288.620(1)(b) and NRS 288.270(1)(a) and

committed prohibited practices by unilaterally changing mandatory subjects of
bargaining — employee shift lengths, the shift-bidding process, and how employees are
classified in the bargaining unit — without first bargaining with Complainant?

Respondents’ Statement of Issues

1. Did Complainant waive any right it may have had to bargain about the alleged unilateral
changes by merely protesting them without signaling a willingness to bargain?
2. Would Complainant’s requested relief improperly deprive the Board of Examiners of th¢
opportunity to review and approve the fiscal impact of Complainant’s demands at g

public hearing?
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3. Are the allegations concerning changes to shift-bidding procedures moot or unripe given
that Warm Springs did not put the changes into effect?

4. Are the allegations concerning the warden’s power to exempt all positions from the shift-
bidding process moot or unripe, given that the warden of Warm Springs did not exercise
that power?

5. Are the procedures by which employees bid on shifts a mandatory subject of bargaining?

6. Is the scope of a warden’s power to exempt positions from the shift-bidding process a

mandatory subject of bargaining?

This Amended Notice of Hearing will further serve as notice to all parties herein, that
upon conclusion of the Hearing, or as otherwise necessary to deliberate toward a decision on the
complaint, the Board may move to go into closed session pursuant to NRS 288.590(4).

DATED this 9% day of June, 2021.

GOVERNMENT EMPLOYEE-
MA 1ottt
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X
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Government Employee-Management]
Relations Board, and that on the 9% day of June, 2021, I served a copy of the foregoing
AMENDED NOTICE OF HEARING by mailing a copy thereof to:

Fernando R. Colon, Esq.
AFSCME

1197 17% Street., N.W.
Suite 900

Washington, DC 20036

Roger L. Grandgenett IT, Esq.
Neil C. Baker, Esq.

Littler Mendelson, P.C.

3960 Howard Hughes Parkway
Suite 300

Las Vegas, NV 89169-5937

BRUCE K. DNYDEK, Cor
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June 14, 2021

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 21-10)

A meeting of Panel A of the Government Employee-Management Relations Board, properly
noticed and posted pursuant to the Nevada Open Meeting Law, was held on Tuesday, June
8, 2021. The meeting was held at the office of the Government Employee-Management
Relations Board, located at the Nevada State Business Center, 3300 West Sahara Avenue,
Suite 260, Nevada Room, Las Vegas, Nevada 89102. The Board, EMRB staff and others
also participated by using the WebEx remote technology system as described in the agenda
for the meeting and the Notice of Hearing for item 3 on the agenda.

The following Board members were present: Brent C. Eckersley, Esq, Chair & Presiding Officer
Sandra Masters, Vice-Chair
Brett Harris, Esq., Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Donald Bordelove, Esq., Attorney General’s Office

Members of the Public Present:’ Mark Horn, UNLV
Karen Jones, UNLV
Neil Baker, Esq., Littler Mendelson
Mandy Bowsmith, DHRM
Felicia Hayes, CCSD School Teacher

The agenda:

1. Call to Order & Roll Call
The meeting of Panel A was called to order by Chair Brent C. Eckersley, Esq. at 8:15
a.m. On roll call all Panel members were present.

! Not including the attorneys or record and witnesses for the hearing held for agenda item 3.





Minutes of Open Meeting
June 8, 2021 (Panel A)
Page 2

2. Public Comment
No public comment was offered.

3. Case 2020-030
AFSCME, Local 4041 v. State of Nevada, Nevada System of Higher Education,
University of Nevada, Las Vegas, University of Nevada Las Vegas Athletic
Department, Thomas and Mack Center
The Panel held the hearing on the case. Post-hearing briefs will be due 30 days upon
receipt of the transcript.

4. Additional Period of Public Comment
No public comment was offered.

5. Adjournment
There being no additional business to conduct, Chair Eckersley adjourned the
meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner





		Director

		Commissioner

		Executive Assistant

		RELATIONS BOARD



		MINUTES OF THE MEETING OF THE GOVERNMENT

		EMPLOYEE-MANAGEMENT RELATIONS BOARD




“»n B W N

© 00 1 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

OFFICE OF THE GENERAL COUNSEL
CLARK COUNTY SCHOOL DISTRICT E.LiJi
JON M. OKAZAKI, ESQ. (NV Bar No. 4710) e
CRYSTAL J. HERRERA, ESQ. (NV Bar No. 12396)
okazajm(@nv.ccsd.net

herrec4(@nv.ccsd.net

5100 West Sahara Avenue

Las Vegas, Nevada 89146

Phone: (702) 799-5373

Attorney for Respondent,

Clark County School District

BEFORE THE
EMPLOYEE-MANAGEMENT RELATIONS BOARD

OF THE STATE OF NEVADA
CLARK COUNTY EDUCATION
ASSOCIATION and DAVITA CASE NO.: 2020-008
CARPENTER,
Complainants,
JOINT STATUS REPORT

\2
CLARK COUNTY SCHOOL DISTRICT,
Respondent,

and

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, CLARK COUNTY
ASSOCIATION OF SCHOOL
ADMINISTRATORS AND
PROFESSIONAL-TECHNICAL
EMPLOYEES,

Intervenors.

Pursuant to the State of Nevada, Government Employee-Management Relations Board’s
(“Board) Order dated February 23, 2021, Complainants Clark County Education Association and
Davita Carpenter; Respondent Clark County School District; and Intervenors Education Support

Employees Association, Clark County Association of School Administrators and Professional-
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Technical Employees (collectively, “Parties), by and through their respective attorneys of record,
hereby submit the following Joint Status Report. The Parties state as follows:

1. On February 23, 2021, the Board stayed this case pending the Eighth Judicial District
Court’s decision in Case No.: A-20-822704-P and arbitration proceedings between Complainants
and Respondent.

2. On May 20, 2021, the Eighth Judicial District Court in Case No.: A-20-822704-P,
filed a minute order dismissing the Clark County Association of School Administrators and
Professional-Technical Employees” Petition for Writ of Prohibition, Or in the Alternative, Writ of

Mandamus. See Minute Order attached hereto as Exhibit A. A formal written order is pending.

3. As for the arbitration proceedings, Complainants presented Respondent a settlement

agreement, which is being evaluated.

Dated: June 1, 2021

CLARK COUNTY SCHOOL DISTRICT
OFFICE OF THE GENERAL COUNSEL

By: _ /s/Crystal J. Herrera

JON M. OKAZAKI, ESQ.
Nevada Bar No. 4710
CRYSTAL J. HERRERA, ESQ.
Nevada Bar No. 12396

5100 West Sahara Avenue

Las Vegas, NV 89146
Attorneys for Respondent,

Clark County School District

Dated: June 1, 2021
BROWNSTEIN HYATT FARBER
SCHRECK, LLP

By: /s/ Christopher M, Humes

CHRISTOPHER M. HUMES, ESQ.
Nevada Bar No. 12782

100 North City Parkway, Suite 1600
Las Vegas, NV 89106

Attorney for Intervenor,

CCASAPE

Dated: June 1, 2021

LAW OFFICE OF DANIEL MARKS

By:  /s/Adam Levine

DANIEL MARKS, ESQ.
Nevada Bar No. 002003
ADAM LEVINE, ESQ.
Nevada Bar No. 004673

610 South Ninth Street

Las Vegas, NV 89101
Attorneys for Complainants,
CCEA and Davita Carpenter

Dated: June 1, 2021
DYER LAWRENCE, LLP

By:__/s/ Francis C, Flaherty

FRANCIS C. FLAHERTY, ESQ.
Nevada Bar No. 5303

2805 Mountain Street

Carson City, NV 89703
Attorneys for Intervenor,

ESEA
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A-20-822704-P DISTRICT COURT
CLARK COUNTY, NEVADA
Other Civil Filings (Petition) COURT MINUTES May 20, 2021
A-20-822704-P In the Matter of the Petition of
Clark County Association of School Administrators and Professional-technical
Emp
May 20, 2021 03:00 AM  Minute Order

HEARD BY: Barisich, Veronica M. COURTROOM: Chambers
COURT CLERK: Jackson, Carolyn

RECORDER:

REPORTER:

PARTIES PRESENT:

JOURNAL ENTRIES

The Court notes that (1) Respondent Clark County Education Association's ("CCEA") Motion
to Dismiss Writ Petition, (2) Respondent Education Support Employees Association's
("ESEA") Motion to Dismiss, or Make Non-Returnable, the Petition for Writ of Prohibition, or in
the Alternative, Writ of Mandamus, and (3) Respondents Clark County School District
("CCSD") and Dr. Jesus Jara's ("Jara") Motion to Dismiss Petition for Writ of Prohibition, or in
the Alternative, Writ of Mandamus were heard on April 22, 2021. After hearing the oral
arguments, the Court took the matter UNDER ADVISEMENT. After carefully considering the
evidence and arguments submitted, and good cause appearing, COURT ORDERS that all
motions shall be GRANTED.

The case involves the petition for writ of prohibition, or in the alternative, mandamus, by the
Clark County Association of School Administrators and Professional-Technical Employees
("CCASAPTE") over the interpretation of NRS 388G.610 in conjunction with NRS 288.150 and
the decision of the Employee-Management Relations Board of the State of Nevada ("EMRB").
Specifically, the CCASAPTE seeks to suspend and prohibit the "teacher lottery” system
implemented by the CCSD in the middle of 2020. CCASAPTE represents school
administrators. CCEA represents school teachers. ESEA represents school support staff.
CCASAPTE's main position appears to be that NRS 388G.610 gives the principals an
absolute right to select teachers for their schools irrespective of other statutory provisions
and/or collective bargaining agreement restrictions.

The facts of the case evolved throughout the course of this case. However, underlying facts of
the case involves the use of the teacher lottery. In the summer of 2020, there were open
positions in several school precincts. Furthermore, there were licensed teachers, who are
subject to collective bargaining agreements between CCSD and CCEA, who were not selected
by those schools. Instead of selecting the unassigned licensed teachers, the schools
precincts utilized, or planned to utilize, substitute teachers to fill the vacant teaching positions.
On or about July 2020, the CCSD implemented the teacher lottery system that is in
controversy. The licensed teachers who were not selected were placed into a list and the list
was then offered to the school precincts with vacant teacher positions. The school precincts
were instructed to fill their vacant teacher positions from the said list. If the school precincts
failed to select a licensed teacher from this list, CCSD assigned the licensed teacher from the
list to the school precincts.

In the motions and the hearing, it was brought to the court's attention that the teacher lottery
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A-20-822704-P
system was no longer in use as of December 11, 2020, when the CCSD voluntarily withdrew it
from use.

The relevant provisions of the NRS 388G.610(1) states "the superintendent [Respondent Jara]
shall TRANSFER authority to each local school precinct to carry out responsibilities in
accordance with this section and the plan of operation approved for the local school precinct.”
(Emphasis added.) In addition, NRS 388G.610(2) states "the superintendent shall transfer to
each local school precinct the authority to carry out the following responsibilities:

(@) SELECT for the local school precinct the:
(1) Teachers;

(2) Administrators other than the principal; and
(3) Other staff.

(Emphasis added.)

Moreover, NRS 388G.610(4) states "To the greatest extent possible, the principal of a local
school precinct SHALL SELECT teachers who are licensed and in good standing before
selecting substitutes to teach at the local school precinct. The principal, in consultation with
the organizational team, shall make every effort to ensure that effective licensed teachers are
employed at the local school precinct." (Emphasis added.)

In addition, NRS 388G.700(2) states "The principal of the local school precinct hall select staff
for the local school precinct as necessary to carry out the plan of operation from a list provided
by the superintendent.”

NRS 288.150, states, in relevant provisions, as follows:

(1) Every local government employer shall negotiate in good faith concerning the mandatory
subjects of bargaining set forth in subsection 2.

(2) The scope of mandatory bargaining is limited to:

(0) Grievance and arbitration procedures for resolution of disputes relating to interpretation or
application of collective bargaining agreements.

(u) Transfer and reassignment of teachers.

However, the EMRB has the exclusive jurisdiction to hear any dispute over the interpretation
of, or performance under, NRS Chapter 288. NRS 288.110(2).

Allegation of breach of the collective bargaining agreement falls within the NRS 288 and thus,
the exclusive jurisdiction of the EMRB. Generally, failure to exhaust administrative remedies
generally deprives district court of subject matter jurisdiction. Rosequist v. International Ass'n
of Firefighters Local 1908, 118 Nev. 444, 49 P.3d 651 (2002).

The Nevada Attorney General was asked to opine on the extent of the collective bargaining
rules limit the principal's autonomy to make teacher placement decisions for a local school
precinct within a large school district. The Nevada Attorney General acknowledged that
although NRS 388G granted significant autonomy for local school precincts, it did not
expressly modify or amend the collective bargaining rules set forth in NRS 288.150,
particularly, subsection (2)(u), which deals with transfer and reassignment of teachers.
Nevada Attorney General's Opinion, No. 2017-13, 2017 Nev. Op. Atty. Gen. No. 13, 2018 WL
1061279 (Feb. 20, 2018). Furthermore, the Nevada Attorney General opined that the granting
of limited autonomy to the school precinct does not conflict with the collective bargaining
responsibilities of the school district so long as teachers are employed by the school district in
positions other than assignment to a local school precinct. Id. It was recognized that the
school district retained some of its collective bargaining responsibilities under NRS 288.150,
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but the local school precinct acquires the ability to select the teachers who will be assigned
directly to the precinct. Thus, a school district does not have the authority to assign a teacher
to a local school precinct without the consent of the local school precinct. The authority to
select teachers for assignment to those precincts is delegated to the local school precinct. Id.
Thus, the Nevada Attorney General concluded that any provision in a collective bargaining
agreement executed after NRS 388.610 was enacted (in 2017) which would waive or modify a
local school precinct's authority to select teachers for assignment to the precinct would be
unenforceable against the precinct.

In its ruling dated December 7, 2020, the EMRB ruled that it "does not have the jurisdiction to
find a violation of NRS Chapter 388G, breach of contract/collective bargaining agreement, or
determine if NRS 388G.610 impacted the parties' negotiated settlements.” However, it
concluded that NRS 388G.610 "does not appear to conflict with [NRS] Chapter 288 and can
be read to render a harmonious result." NRS 288.150(2) provides that the policies for the
transfer and assignment of teachers are within the mandatory subjects of bargaining. It
concluded that "[h]ad the Legislature intended to exempt NRS 388G.61 0(2)(a) from the
provisions of NRS 288.150, it could have stated so." The EMRB also added "should the
Legislature want[ed] to create a specific exception or carve out, they are free to do so."
However, because the Legislature failed to do so, the EMRB concluded that it cannot
"presume the Legislature intended to do so and instead must follow the plain and
unambiguous language of [NRS Chapter 288]." The EMRB opined that NRS 388G.610(2)(a)
is plain and unambiguous: the authority to select teachers, administrators and other staff was
TRANSFERRED from the superintendent of the CCSD to the each local school precinct. This
was interpreted as "transferring that authority [i.e. authority to select the teacher] in all respects

including still being subject to bargaining obligations." Thus, NRS 388G.610(2)(a) was
interpreted as the transfer of the existing authority, which was subject to negotiations the
rights were not "meant to be stropped upon that transfer." Citing to NRS 388G.700(2), where
the principal is required to select staff from a list provided by the superintendent, the EMRB
ruled that it was "clear the Legislature did not provide for the local school precincts to have
unlimited authority and an unfettered right."

In its ruling date December 23, 2020, the EMRB stayed the case pending this Courts review
and analysis of NRS 388G.

Under NRS 34.1670, writ of mandamus shall be issued "where there is not a plain, speedy and
adequate remedy in the ordinary course of law." Mandamus is an extraordinary remedy and
cannot control discretionary action, unless the discretion is manifestly abused or exercised
arbitrarily or capriciously. Mineral Cnty. v. State, Dept' of Conserv., 117 Nev. 235, 20 P.3d 800
(2001). Similarly, under NRS 34.330, writ of prohibition shall only be issued "where there is
not a plain, speedy and adequate remedy in the ordinary course of law." Prohibition is to
prevent courts from transcending the limits of their jurisdiction in the exercise of judicial power.
Mineral Cnty. v. State, Dept' of Conserv., 117 Nev. 235, 20 P.3d 800 (2001).

The Court FINDS and CONCLUDES that the CCASAPTE's argument that NRCP 12(b)(5)
motions are procedurally defective cannot be accepted. NRCP 12(b)(5) motion must be filed
before a filing the responsive pleading. The CCASAPTE cites to NRCP 7(a), which defines
"pleadings” as (1) complaint, (2) answer to a complaint, (3) answer to a counterclaim, 4)
answer to a crossclaim, (5) third-party complaint, (6) answer to a third-party complaint, and (7)
if the court orders one, a reply to an answer. Thus, technically, petition for writ of prohibition or
writ of mandamus and response to the petition does not fall under NRCP 7(a). However, the
Advisory Committee Note to 2019 Amendment to Rule 3 states that the term "complaint"
includes "a petition or other document that initiates a civil action." Thus, it reasons that a
response to petition would also be defined as a pleading under NRCP 7(a). Thus, the Court
has the jurisdiction to rule on the NRCP 12(b)(5) motions.
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The Court FINDS and CONCLUDES that although the CCSD and Jara argue that the petition
is now moot because the teacher lottery is no longer in use, this argument cannot be
accepted. Placement of teachers from the disputed teacher lottery in the current school
precincts makes the purported harm from the disputed teacher lottery ongoing. Furthermore,
the teacher lottery system was voluntarily withdrawn, not ordered to be discontinued. Thus,
matter is not moot.

The Court FINDS and CONCLUDES that the argument that the CCASAPTE should be
required to exhaust the administrative remedies also cannot be accepted. The applicable
administrative agency, the EMRB, has already ruled that its jurisdiction is limited to hearing,
determining, or interpreting the disputes that arises out of NRS 288. Thus, the EMRB cannot
make a determination as to whether there was a violation of NRS Chapter 388G or if NRS
388G.610 impacted the collective bargaining agreements between the CCSD and
CCASAPTE, CCEA or ESEA. Thus, the EMRB correctly deferred the ruling as to NRS
388G.610 to this Court. Thus, the CCASAPTE has the standing to seek a writ of prohibition or
mandamus.

The Court FINDS and CONCLUDES that the argument that the CCASAPTE must also
exhaust its contractual remedies under its own collective bargaining agreement is irrelevant to
the dispute over NRS Chapter 388G.

The Court FINDS and CONCLUDES that this Court is not bound by the analysis and
conclusions by the EMRB or the Nevada Attorney General as to whether NRS 388G.610 and
NRS 288.150 can be read harmoniously. However, a review of the statutes and relevant case
laws also indicates to this Court agrees with their analysis that NRS 388G.610 and NRS
288.150 can indeed be read harmoniously.

The Court FINDS and CONCLUDES that even if the Court reviews NRS 388G.610in a
vacuum, as the CCASAPTE urges, without considering its impact on NRS 288.150, there is
insufficient rationale to grant its petition.

The Court FINDS and CONCLUDES that the declarations submitted in support of the petition
are deficient. Declaration of Lori Sarabyn, Jennifer Jaeger, Antonio Rael, and Tam Larnerd
(who were principals at various school precincts) all showed that they refused to make a
selection from the teacher lottery system and instead wished to fill the vacant position with
unlicensed substitute teachers. However, the declarations failed to sufficiently show how the
declarants planned to meet their obligation under NRS 388G.610(4), which states "to the
greatest extent possible, the principal shall select teachers who are licensed and in good
standing before selecting substitutes to teach at the local school precinct.”

The Court FINDS and CONCLUDES that the declaration of Kent Roberts, who is the principal
at the Green Valley High School, shows that his school precinct was not impacted by the
teacher lottery. The teacher who was placed for the school via teacher lottery retired before
the school began. Thus, he could not articulate a cognizable current harm which impacted his
school precinct. :

The Court FINDS and CONCLUDES that the local school precincts were indeed were given
the authority to select teachers, administrators and other staff under NRS 388G.610(2)(a).
However, this authority was not unlimited. Each local school precinct only enjoys authority
that was transferred from the superintendent of the CCSD. NRS 388G.610(2)(a) uses the
word "select”. The memorandum to the school principals from Nadine Jones, Chief Human
Resources Officer for the CCSD, dated July 13, 2020, gave the principals with vacant
positions within their local school precincts a list of licensed teachers, provided the principals
with a notice and opportunity to interview and select teachers for their vacant positions and the
principals were to SELECT the teacher for the vacant position. Thus, the teacher lottery used
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did not violate the plain language of NRS 388G.610(2)(a).

The Court FINDS and CONCLUDES that at the hearing, the CCASAPTE's counsel appeared
to have argued that the choice offered in the teacher lottery was a Hobson's choice. However,
there was insufficient evidence presented in the pleadings in support of such allegation. Thus,
even at a motion to dismiss stage, the Court cannot accept this argument.

The Court FINDS and CONCLUDES that based on the allegations made in the Petition, the
CCASAPTE failed to make a sufficient showing under NRS 34.1670 and 34.330 that there is
not a plain, speedy and adequate remedy in the ordinary course of law. Specifically, there
was insufficient showing that Respondents CCSD and Jara manifestly abused or exercised
their discretion arbitrarily or capriciously in the use of the teacher lottery or that they
transcended the limits of their authority. Petitioner failed to meet the heavy burden of NRS
34.1670 and 34.330. Accordingly, Respondents and Intervenors' respective motions to
dismiss should be granted. However, the Court must note that the facts of the Petition evolved
tremendously over the course of this case and should the Petitioner, based on the recent
factual allegations, seeks to file a complaint for declaratory relief and/or injunction, it is free to
do so.

The COURT ORDERS that Respondents' and Intervenors' respective motions shall be
GRANTED.

Counsel for the Respondents CCSD and Jara is directed to submit a proposed Order
consistent with this Minute Order and the submitted briefing. Counsel may add language to
further supplement the proposed Order in accordance with the Court's findings and any
submitted arguments. All other counsels are to review and countersign as to form and
content. Counsel is directed to have the proposed Order submitted to chambers within 14
days consistent with AO 21-03 and EDCR 7.21.

CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Carolyn
Jackson, to all registered parties for Odyssey File & Serve. /cj 05/20/21
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May 28, 2021

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 21-09)

A meeting of the Board sitting en banc, as well as that of Panel C, Panel D, and Panel E, of
the Government Employee-Management Relations Board, properly noticed and posted
pursuant to the Nevada Open Meeting Law, was held on Thursday, May 27, 2021. The
meeting was held via WebEXx, pursuant to Governor Sisolak’s March 22, 2020 Declaration of
Emergency Directive 006, as amended.

The following Board members were present: Brent C. Eckersley, Esq., Chair
Sandra Masters, Vice-Chair
Gary Cottino, Board Member
Brett Harris, Esq., Board Member
Michael J. Smith, Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Donald Bordelove, Esq., Attorney General’s Office

Members of the Public Present: Rick McCann, J.D., NAPSO
Thomas J. Donaldson, Esq., Dyer Lawrence LLP
Fernando Colon, Esq., AFSCME
Anita Curtis, DHRM Labor Relations Unit
Matthew Lee, DHRM Labor Relations Unit
Marisu Rodriguez, City of North Las Vegas
Daniel Ivey, City of North Las Vegas
Milan Chatterjee, Clark Hill
Chris Cannon, North Las Vegas Police Dept.
Chad Mena, Battle Born Fire Fighters Assoc.
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The agenda:

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 2 items were for consideration by the full Board:

1. Call to Order & Roll Call
The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll
call all members were present.

2. Public Comment
No public comment was offered.

Panel C
Presiding Officer Gary Cottino

The following 1 item was for consideration by Panel C:

3. Approval of the Minutes
Upon motion, the Panel approved as presented the minutes of the meeting held March
16-18, 2021, as presented.

Panel D
Presiding Officer Brent C. Eckersley, Esq.

The following 1 item was for consideration by Panel D:

4. Case 2019-022
Veronica Howard v. Teamsters Local 14
Upon motion, the Panel granted the Stipulation of Dismissal of Complaint, as
presented.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 9 items were for consideration by the full Board:

5. Approval of the Minutes
Upon motion, the Board approved as presented the minutes of the meeting held April
15, 2021.
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6.

10.

11.

Report of the Deputy Attorney General

Deputy Attorney General Donald Bordelove gave an oral report as to the status of
cases on judicial review or at the Nevada Supreme Court, and other matters related
thereto.

Report of the Commissioner

A. Status of Bills in the Legislature

Commissioner Snyder gave an oral report as to the status of bills pending in the
legislature that would affect the agency or public sector collective bargaining.

B. Vacant Administrative Assistant |l Position

Commissioner Snyder mentioned that the position has been vacant since July 11,
2020 and that the process to fill the position must start by the end of June 2021 or else
the position would be eliminated. Commissioner Snyder then mentioned the reasons
why the position has remained vacant, as well as the workload of the office, and then
asked for input about filling the position. It was the consensus of the Board to fill the
position because of workload in the future remains uncertain. Upon motion, the Board
also appointed Board Member Cottino to work with staff in the hiring process as was
done last time.

Setting of the Annual Assessment Rates

Commissioner Snyder went through the memorandum regarding the agency’s
reserves and how that might affect future fee levels. Based on the above, the Board
set the local government assessment rate at $3.00 per local government employee
and the State of Nevada government assessment rate at $6.00 per State government
employee.

Case 2020-005

John Abel, Bryan Yant and Las Veqgas Police Protective Association v. Las
Vegas Metropolitan Police Department

Upon motion, the Board granted the Stipulation and Order for Dismissal With
Prejudice, as presented.

Case 2020-020

AFSCME, Local 4041 & Shari_Kassebaum v. State of Nevada, ex rel its
Department of Corrections

The Board reviewed the Joint Status Report but took no action at this time, thus
keeping the stay in effect.

Case 2021-001

Nevada Police Union v. Steve Sisolak, in his capacity as Governor of the State of
Nevada, Aaron Ford, in his capacity as the Attorney General of the State of
Nevada

Upon motion, the Board granted the Stipulation and Order, as presented.
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12. Case 2020-029
In re: Battle Born Firefighters Association’s Petition to Expand Bargaining Unit
K Pursuant to NRS 288.515
Upon motion, the Board granted the Stipulation and Order, as presented.

13. Case 2021-002
Nevada Association of Public Safety Officers v. Las Vegas Metropolitan Police
Department and Las Vegas Police Protective Association
The Board deliberated on Respondent Las Vegas Police Protective Association’s
Motion to Dismiss but arrived at no decision at this time.

Panel C
Presiding Officer Gary Cottino

The following 1 item is for consideration by Panel C:

14. Case 2019-010
Leonard Cardinale v. City of North Las Vegas
The Panel deliberated on the hearing previously held, and upon motion, found in favor
of the Respondent.

Panel E
Presiding Officer Brent C. Eckersley, Esq.
The following 1 item is for consideration by Panel E:

15. Case 2020-025
Nye County Law Enforcement Association v. Nye County
The Panel deliberated on the hearing previously held, and upon motion, found in favor
of the Respondent.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 3 items are for consideration by the full Board:

16. Future Board Meetings
Commissioner Snyder mentioned that the Governor has rescinded the emergency
exception to the Open Meetings Act, effective as of May 31, 2021. After that date,
absent a change in law, meetings would have to therefore be in person with or without
videoconferencing. However, AB 253, which would allow for virtual meetings in the
future even absent an emergency, is progressing in the legislature and appears it will
soon be on the Governor’s desk.
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17.

18.

He then mentioned that the June 8-10, 2021 meeting will technically be in-person in
that members of the public would have the ability to come to the EMRB office and
watch the hearing, which will be held with videoconference using WebEx. He further
mentioned that should AB 253 be signed into law, then agencies within the
Department of Business & Industry have been told to continue their board meetings
using WebEXx until further notice. He also reviewed policies related to the reopening of
the building, including policies related to mask wearing. It was the consensus of the
Board to continue using WebEx for Board meetings through at least September 2021.

Finally, Commissioner Snyder presented a list of potential Board meeting dates for

July through September. he Board approved the list of dates with a change in dates in
September.

Additional Period of Public Comment
No public comment was offered.

Adjournment
There being no additional business to conduct, Chair Eckersley adjourned the
meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner
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BRYAN K. SCOTT FILED

City Attorney

Nevada Bar No-. 4381 JUN O {201
By: MORGAN DAVIS AVADA
Assistant City Attorney A

Nevada Bar No. 3707

495 South Main Street, Sixth Floor
Las Vegas, NV 89101

(702) 229-6629

(702) 386-1749 (fax)

Email: mdavis@lasvegasnevada.gov
Attorneys for City of Las Vegas

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Complainant,

Vs. CASE NO. 2021-005

CITY OF LAS VEGAS
495 S. Main Street
Las Vegas, NV 89101

Respondent.

RESPONDENT’S ANSWER TO COMPLAINT

Respondent City of Las Vegas (hereinafter referred to as “CITY™), by and through its
attorneys of record Bryan K. Scott, City Attorney, by Morgan Davis, Assistant City Attorney,

and hereby answers Complainant’s Complaint as follows:

PARTIES
1. Answering Paragraphs 1, 2, 3, 13, 14, 15 and 16 of Complainant’s Complaint on
file herein, CITY admits the allegations in these paragraphs.
GENERAL ALLEGATIONS
2. Answering Paragraph 4 of Complainant’s Complaint on file herein, CITY admits
the first sentence. As to the second sentence, the CITY admits it denied the grievance. It denies

the remaining allegations contained therein.
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3. Answering Paragraph 5 of the Complainant’s Complaint on file herein, the CITY
admits the Arbitrator initiated a telephone conference prior to the scheduled hearing to discuss
the issues involved in the upcoming hearing, and during that discussion the CITY did inform the
Arbitrator that there was an issue over arbitrability as the CITY had denied the grievance as
being untimely and was continuing to assert that, As to the remaining allegations contained
therein, the CITY denies them.

4. Answering Paragraph 6 of the Complainant’s Complaint on file herein, the CITY
does not recall the comments made by the Association during the telephone conference, and as a
result is without current knowledge of the allegations contained therein and denies them. The
CITY is of the opinion it is likely the Association asserted it was arguing theories of actual
knowledge and “continuing violations” as responses to the timeliness issue, and would be
arguing the clear language of the longevity article as support for its position on the merits if the
Arbitrator assumed jurisdiction.

s. Answering Paragraph 7 of the Complainant’s Complaint on file herein, the CITY
admits the arbitration hearing was vacated based on a belief the parties had resolved the issue.

6. Answering Paragraph 8 of the Complainant’s Complaint on file herein, the CITY
denies the conclusory allegation that other employees would be affected by the hearing. The
CITY admits the parties believed they had reached an agreement in principal that would have
resolved the grievance as filed, and the framework for that pbtential settlement was premised on
neither side acknowledging liability or precedential impact. The settlement included a one-time
nominal payment from the CITY in an amount that approximated the costs the CITY would have
expended on an arbitrator and court reporter if the hearing proceeded. That nominal payment
could be allocated among the five named grievants in a variety of methods as directed by the
Association, The CITY admits that when the Association attempted to include language
preserving the issue for future challenges, the parties could not reach agreement. The CITY
admits the arbitration hearing has been reset for February 2022.

7. Answering Paragraph 9 of the Complainant’s Complairit on file herein, the CITY

admits that the Association has filed additional grievances or has solicited and supported






additional grievances in recent weeks. The CITY denies the remaining allegations in paragraph
9.

8. Answering Paragraph 10 of the Complainant’s Complaint on file herein, the CITY
admits it has asserted timeliness issues in the new grievances, and that it is well within its rights
to do so. It denies the remaining allegations in that paragraph.

9. Answering Paragraph 11 of the Complainant’s Complaint on file herein, the CITY
denies each and every allegation in this paragraph in its entirety.

FIRST CAUSE OF ACTION

(Unilateral Change to the CBA)

10.  Answering Paragraph 12 of the Complainant’s Complaint on file herein, the CITY
hereby incorporates the admissions, denials and allegations of paragraphs 1 through 11 as if fully
set forth herein.

11, Answering Paragraphs 19, 20, 21, 22 and 23 of Complainant’s Complaint on file
herein, CITY denies each and every allegation in these paragraphs in their entirety.

12, Answering Paragraph 17 of Complainant’s Complaint on file herein, the CITY
denies that that it refused to accept a grievance or that it severed any issues. The CITY asserted
grievances were untimely, and further indicated that the denial of the grievances on grounds of
timeliness would be processed through the grievance mechanism and that after response on the
last internal step set forth in the grievance process the denials based on timeliness issues would
be appropriate issues to be decided by an arbitrator, just as being done in current and past cases.

13.  Answering Paragraph 18 of Complainant’s Complaint on file herein, the CITY
denies it unilaterally changed the CBA. Further, this allegation does not reference a specific
section of NRS 288 and speaks to an “unfair labor practice,” which the CITY assumes was
meant as an assertion of a “prohibited practice,” which the CITY denies.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
Complainant’s Complaint fails to state a claim upon which relief can be granted.

i
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SECOND AFFIRMATIVE DEFENSE

Complainant’s Complaint and each cause of action therein is barred by the doctrine of
| waiver.
THIRD AFFIRMATIVE DEFENSE
Complainant’s Complaint and each cause of action therein is barred by the doctrine of
estoppel.
FOURTH AFFIRMATIVE DEFENSE

.Complainant has failed to exhaust its administrative remedies.

FIFTH AFFIRMATIVE DEFENSE

The Complaint as filed simply reflects the CITY asserted issues of timeliness as set forth
in the Grievance Adjustment mechanism of the CBA. Those issues reflect at best questions of
interpretation of the CBA and/or issues of procedural arbitrability that are to be decided by an
Arbitrator and are outside the jurisdiction of this Honorable Board. As a result, the matter should
be dismissed or deferred under the Limited Deferral Doctrine.

SIXTH AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, all possible affirmative defenses may not have been alleged
herein insofar as sufficient facts were not available after reasonable inquiry upon the filing of
Respondent’s Answer, therefore, this answering Respondent reserves the right to amend its
Answer to allege additional affirmative defenses if subsequent investigation so warrants.

WHEREFORE, answering Respondent City of Las Vegas prays for judgment, as follows:

1. That Complainant take nothing by way of its Complaint on file herein;

2. For reasonable attorney’s fees and costs incurred in defending this action; and

/11
1
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3. For such other and further relief as this Board may deem just and proper.

DATED this 1st day of June, 2021.
BRYANK. SCOTT

City Attorney /)
/\/\/}< S \ [

By: e

MORGAN\DAVIS

Assistant City Attorney

Nevada Bar No. 3707

495 South Main Street, Sixth Floor
Las Vegas, NV 89101

Attomneys for City of Las Vegas

CERTIFICATE OF SERVICE

[ hereby certify that on June 1, 2021, I served a true and correct copy of the foregoing
Respondent’s Answer to Complaint through email and/or by United States Mail at Las Vegas,

Nevada, postage fully prepaid upon the following;:

David Roger, Esq.

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200

Las Vegas, NV 89134

Email: droger@lvppa.com

Attorneys for Complainant

Las Vegas Police Protective Association

ahse_

AN E]MPLOY‘@_E})F THE CITY OF LAS VEGAS
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BRYANK. SCOTT

City Attorney FILED
Nevada Bar No. 4381 June 22, 2021
By: MORGAN DAVIS State of Nevada
Assistant City Attorney EMRB
Nevada Bar No. 3707 T
495 South Main Street, Sixth Floor 10:54 a.m.

Las Vegas, NV 89101

(702) 229-6629

(702) 386-1749 (fax)

Email: mdavis@lasvegasnevada.gov
Attorneys for City of Las Vegas

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Complainant,

vs. CASE NO. 2021-005

CITY OF LAS VEGAS
495 S. Main Street
Las Vegas, NV 89101

Respondent.

RESPONDENT CITY OF LAS VEGAS’ PRE-HEARING STATEMENT
Respondent City of Las Vegas (hereinafter referred to as “CITY”), by and through its
attorneys of record Bryan K. Scott, City Attorney, by Morgan Davis, Assistant City Attorney,

and hereby submits the following Pre-Hearing Statement pursuant to NAC 288.250.

A. Statement of Issues of Fact and Law:

The CITY and the Las Vegas Police Protective Association (hereinafter referred to as
“LVPPA?”) are parties to a series of successor CBAs, which include a grievance procedure for
both non-disciplinary and disciplinary procedures. The grievance provision contains time limits
for filing and processing grievances and consequences for the failure to timely file or advance a
grievance. The LVPPA filed the instant action alleging the CITY committed a prohibitive

practice by refusing to bargain in good faith, alleging a unilateral change to the CBA. The
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complaint stems from a grievance filed by the LVPPA in 2019, which is currently pending

before an Arbitrator. The crux of the complaint is set forth in paragraphs 8-11 of the complaint,

which allege:
8. Because other employees will be affected by the outcome of the hearing,
the Association attempted to obtain a global settlement, which was
rejected by the City. A new hearing is set for February 2022.
9. Since that time, other employees have filed similar grievances. The City

reversed course and refused to accept the grievances. The CBA does not
give the option to not process grievances.

10.  Additionally, the City stated that it would only arbitrate the timeliness
issue. Again the CBA does not allow the City to sever issues to be
presented to an arbitrator.

11. The effect of the City’s unilateral decision is that the Association must pay
for and prevail at arbitration concerning the timeliness issue. If the
Association is successful in the first arbitration, the Association must pay
for a second arbitration in front of a different arbitrator.

The primary issue of law to be decided in this case is whether this Board has jurisdiction to
interpret the CBA grievance provisions, or whether those matters are the exclusive domain of an
arbitrator. Additionally, assuming this Honorable Board has jurisdiction, the factual questions
that are presented include whether the CITY refused to accept the grievances. The legal
questions that are presented include whether the CITY unilaterally changed a term of the CBA
by asserting timeliness as a defense to a grievance.

B. Legal Points and Authorities:

In the grievance process, the CITY has asserted a timeliness defense. It is well within its
rights to do so. There is absolutely nothing wrong with the CITY asserting those issues, and
there is nothing novel about it. The CBA contains time limits, and when they are not adhered to
the CITY has and will continue to rely on the express language of the grievance mechanism. At

its core, the LVPPA is simply presenting issues of CBA interpretation of the grievance article of

the CBA, specifically the time limits section. Interpretation of the express terms of the CBA is a
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matter to be decided by an arbitrator. NRS 288.375(2) makes clear that dismissal is appropriate
“. .. if the parties have not exhausted their contractual remedies, including all rights to
arbitration. Procedural questions of arbitrability, like timeliness questions under a grievance
procedure are to be decided by an Arbitrator. The complaint makes reference to one arbitration
that is set for February, and it alludes to other possible arbitrations. Yet none of those
arbitrations have been concluded. The timeliness issue is clearly pending in front of an
Arbitrator. Exhaustion of the contractual remedies have not occurred, which should bar, or at a
minimum defer this matter. In International Association of Firefighters, Local #2905, and Casey
Micone v. Reno-Tahoe Airport Authority, Case No. 2020-013, Item 867 (April 2018) this
Honorable Board re-asserted its consistent rulings, stating:

This Board has repeatedly emphasized that the preferred method for resolving

disputes is through the bargained-for processes, and the Board applies NAC

288.375 liberally to effectuate that purpose. (Citations omitted). Moreover, the

Board generally may defer to arbitration proceedings in consideration with its

exclusive jurisdiction and, in such cases, it is the practice of the Board to stay

matters during the arbitration process. (Citations omitted).

Should this Honorable Board hear the matter, it is anticipated that L VPPA will attempt to
rely on Michelle Yu, individually and Las Vegas Police Managers and Supervisors Association v.
Las Vegas Metropolitan Police Department, Case No 2017-025, Item 829 (April 2018).
Attempts to do so would merely present a round peg, square hole exercise in futility. Based on
the opinion in that case, it is clear there were no issues of timeliness. In fact, the opinion clearly
states in part “As such, based on the facts of this case, the Department was obligated to accept
Sgt. Yu’s timely filed submitted grievance.” (/d. pg. 5, In 6-9) (Emphasis added) In this case,
it is clear the CITY is asserting the grievance(s) were NOT timely, and as a result, the failure to
timely file resulted in the withdrawal with prejudice according to the express terms of the CBA.

Further, the CITY has not refused to accept the grievances or submit that timeliness issue to the

Arbitration process. It is undisputed that the CITY has agreed to submit the timeliness issue to
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arbitration. This Honorable Board has long since recognized that an employers’ refusal to
proceed to arbitration pursuant to an untimely filed grievance did not constitute an unfair labor
practice under NRS 288.270. Nevada Classified School Employees Association, Chapler One,
Clark County vs. Clark County School District, Case No. A1-045336, Item 105 (November
1980).

C. List of Witnesses and Brief Summary of Expected Testimony:

Richard Hunt, Human Resources Administrator, City of Las Vegas. Mr. Hunt was involved
in the processing of the grievances mentioned in the Complaint and may testify as to steps taken
and the status of those matters.

Jocelyn Azarcon, Human Resources Analyst II, City of Las Vegas. Ms. Azarcon was
involved in the processing of the grievances mentioned in the Complaint and may testify as to
steps taken and the status of those matters.

Tim Hacker, Chief Public Safety Officer, City of Las Vegas. Mr. Hacker serves as the City
Manager Designee in hearing and responding to grievances. He may testify as to the responses
issued in the grievances mentioned in the Complaint.

That CITY reserves to the right to supplement its witness list after receipt of the LVPPA
witness list as well as add rebuttal witnesses.

D. Estimate of Time:

The CITY estimates it will require 3-4 hours to present testimony supporting its position.
This does not include cross-examination of LVPPA witnesses or rebuttal witnesses.

DATED this 22nd day of June, 2021.

BR’
City

Nevada Bar No. 3/0/
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CERTIFICATE OF SERVICE

[ hereby certify that on June 22, 2021, I served a true and correct copy of the foregoing

Respondent City of Las Vegas’ Pre-Hearing Statement through email and/or by United States

Mail at Las Vegas, Nevada, postage fully prepaid upon the following:

David Roger, Esq.

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

9330 W. Lake Mead Blvd., Ste. 200

Las Vegas, NV 89134

Email: droger@lvppa.com

Attorneys for Complainant

Las Vegas Police Protective Association

ANEN

AS VEGAS
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David Roger, Esq. FILED
Nevada State Bar No. 2781

Las Vegas Police Protective Association June 2f2’ 202;
9330 W. Lake Mead Blvd., Ste. 200 State of Nevada
Las Vegas, NV 89134 E.M.R.B.
(702) 384-8692 1:01 p.m.

(702) 824-2261 - fax
Attorney for Complainants

KB3ZXIXGOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION, 9330 W, Lake Mead Blvd.,, Case No.: 2021-005
Ste. 200, Las Vegas, NV 89134
Complainants,

V8.

CITY OF LAS VEGAS, 495 S. Main Street,
Las Vegas, NV 89101

Respondent.

COMPLAINANT’S PRE-HEARING STATEMENT
COMES NOW Complainant LAS VEGAS POLICE PROTECTIVE ASSOCIATION, by
and through its attornéy of record, David Roger, hereby files its Pre-Hearing Statement to the
Employee-Management Relations Board pursuant to Nevada Administrative Code 288.250. This
i
i
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Statement is made and based upon the attached Memorandum of Points and Authorities,

all papers and pleadings on file herein, and any oral argument allowed at the time of the hearing.

Dated this ay of June, 2021

LAS VEGAS POLICE PROTECTIVE ASSOC.

By

Da..v cevimuny sy

Nevada Bar No. 2781

9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Attorney for Complainants

INTRODUCTION

This is complaint alleges that the City of Las Vegas (hereinafter “City” or “CLV”) has
committed a prohibited labor practice by unilaterally changing the governing collective

bargaining agreement regarding the arbitration process.

RELATED LITIGATION

The Association has filed a declaratory relief action in District Court regarding the
interpretation of the longevity pay article in the collective bargaining agreement. The case

number is A-21-835584-C.

ISSUES OF FACT AND LAW

Complainant alleges the following issues of fact and laws are before this board:
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1. Did the City of Las Vegas engage in a prohibited practice, in violation of NRS
288.270(1)(e), when it unilaterally changed the terms of the collective bargaining agreement by
refusing to allow the Association to grieve timeliness and contract interpretation issues before a
single arbitrator.?

2. Is the Complainant entitled to damages, fees and costs because of the City violated

NRS 288.270.

STATEMENT OF FACTS

The City of Las Vegas and the Association have negotiated a collective bargaining
agreement (CBA), which covers both Deputy City Marshals and Municipal Court Marshals. In
October 2019, the Association submitted a grievance alleging the City failed to comply with the
longevity pay article of the CBA. The City denied the grievance and set the matter for arbitration
on all issues as required by Article 14(C) of the CBA.

During a pre-hearing meeting with the Arbitrator, the City alleged the grievance was
untimely and that the longevity article was modified by a previous MOU. The Association
responded that the employees filed grievances when they had actual knowledge of the City’s
actions as required by the grievance article. Additionally, the Association explained that the City’s
breach of the CBA is a “continuing violation” and under such principle the grievances are timely.
Finally, the Association stated the longevity article is clear and unambiguous and that employees
must be paid the full amount of longevity pay.

The hearing was vacated based upon the City and Association’s belief that they could resolve

the matter. Because other employees will be affected by the outcome of the hearing, the
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Association attempted to obtain a global settlement, which was rejected by the City, A new
hearing is set for February 2022,

Since that time, other employees have filed similar grievances. The City reversed course
and initially refused to accept the grievances. The CBA does not give the City the option to not
process grievances. Thereafter, the City stated that it would only arbitrate the timeliness issue.

Again, the CBA does not allow the City to sever issues to be presented to an arbitrator.

POINTS AND AUTHORITIES

L THE DEPARTMENT UNILATERALLY CHANGED THE TERMS OF THE

COLLECIVE BARGAINING AGREEMENT.

NRS 288.150(2)(0) declares that “grievance and arbitration procedures for resolution of
disputes relating to interpretation or application of collective bargaining agreements” are
mandatory subjects of bargaining. Additionally, the Nevada Supreme Court in Truckee
Meadows Fire Protection District v. IAFF Local 2487, 109 Nev. 367, 849 P.2d 343 (1993), held
that subjects not enumerated in NRS 288 are nevertheless subjects of mandatory bargaining if
the matter bears a significant relationship to working conditions.

Article 14(C) addresses the grievance procedure for the application or interpretation of
the CBA as follows:

Non-Discipline. A non-disciplinary grievance shall be defined as a dispute
regarding the application or interpretation of an expressed provision of this

Apgreement, departmental rules and regulations or City policy and procedures that
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violate a provision of this Agreement or are applied in an unfair or inconsistent
manner. A grievant may file a grievance with Human Resources within 30
calendar days of the knowledge of the grievance and shall specify the Collective

Bargaining Agreement and/or rule, regulation, policy or procedure alleged to

be violated. A meeting will be scheduled with the Department Director and the
employee within 15 calendar days of receiving the grievance. If the grievance is
not resolved in this meeting, the Department Director will respond in writing
within 15 calendar days of the meeting. If the employee or Association wishes to
pursue the matter further, they may make a request for arbitration within 30
calendar days of the written response. A grievant may have two representatives
of his/her choice at any or all steps.
(Emphasts added.)

The article provides that an employee may file a grievance within 30-days of having actual
knowledge of a grievance. The CBA does not allow the City to refuse to accept a grievance it
deems to be untimely. Likewise, the article does not allow the City to limit the scope of arbitration.
Because the CBA is silent concemning the arbitration process to contest a grievance the City
believes to be untimely, the entire grievance must be submitted to an arbitrator.

In the 2019 grievance, which was set for arbitration, the City denied the grievance stating,
“The 2010 MOU agreement has been followed by the City and we have paid steps and longevity
based on this model since 2012. There was never an intent to pay differently once the two-year

freeze was completed. Thus, this grievance by nature, untimely.” (Emphasis added.)
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The City properly set the matter for arbitration on the timeliness issue and the contract
interpretation matter as required by the CBA. When negotiations failed, the City retaliated by
refusing to arbitrate all issues before a single arbitrator in subsequent grievances.

Thereafter, three employees filed grievances regarding longevity pay. The City responded
that the prievances were not timely and that it would, “allow for presentation on the issue of
timeliness,”

In denying a fourth prievance, the City wrote, “As a result the CITY asserts your grievance
on those issues is untimely as well. As has been done in other cases, the CITY will schedule
next level grievance meeting and you may explain your position on timeliness. The CITY
reserves the right to continue to asserting issues of arbitrability based on waiver and untimely
filing. Scheduling of the next level meeting does not represent an agreement that the issues you
allege are timely or arbitrable.”

While the City is entitled to assert timeliness as a defense, it must also submit to arbitration
on the contract interpretation issue. The City’s unilateral change to the CBA is extremely
prejudicial to the Association. The Association must spend resources litigating the timeliness
issue before an Arbitrator. If the Association is successful on the first arbitration, the Association
must present the contract interpretation issue to a second arbitrator. Thus, the Association must
litigate and win both issues before two different arbitrators.

In addition to the waste of money and resources, based upon the backlog of cases
arbitrators must resolve, the Association’s cases may not be resolved for years. As an example,

the arbitrator chosen to hear the first case set the matter for hearing in February 2022.
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Another benefit to the City is that few arbitrators award interest on monetary damages.
By prolonging the arbitration process, the City delays paying longevity to marshals without threat

of paying interest on the award.

WITNESSES
1. Kelly Sweeney will testify about the facts and circumstances alleged in the complaint
including her communications with the City of Las Vegas Human Resources

representatives.

2. President Steve Grammas will testify about the Association’s collective bargaining

agreement with the Department and damages.

ANTICIPATED LENGTH OF HEARING
The Association anticipates that it will take approximately three (3) hours to present its
case-in-chief.

DATED this ty of June, 2021.

LAS VEGAS POLICE PROTECTIVE ASSOC.

By

Da. . _ ..., ...
Nevada Bar No. 2781
9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134

Attorney for Complainants
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an envelope with postage affixed thereto then sealed and deposited with the U. S. Postal

Service for first-class Postage fully prepaid, and addressed to:
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Rick Hunt

HR Administrator
City of Las Vegas
495 S. Main Street
Las Vegas, NV 89101

Morgan Davis
Assistant City Attomey
City of Las Vegas

495 S. Main Street

Las Vegas, NV 89101

Bryan Scott

City Attorney

City of Las Vegas
495 S. Main Street
Las Vegas, NV 89101
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