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The Board Sitting En Banc

The following 10 items are for consideration by the full Board:

1.

2.

Call to Order & Roll Call

Public Comment

The Board welcomes public comment. Public comment must be limited to matters
relevant to or within the authority of the Government Employee-Management
Relations Board. No subject may be acted upon unless that subject is on the agenda
and is scheduled for possible action. If you wish to be heard, please introduce
yourself at the appropriate time and the Presiding Officer will recognize you. The
amount of discussion on any single subject, as well as the amount of time any single
speaker is allowed, may be limited. The Board will not restrict public comment based
upon viewpoint. However, the Board may refuse to consider public comment prior to
the commencement and/or conclusion of a contested case or a quasi-judicial
proceeding that may affect the due process rights of an individual. See NRS
233B.126.

Approval of the Minutes
For possible action on the minutes of the meeting held March 8-10, 2022.

Settina of Future Meetina Dates

For approval of meeting dates for July through December 2022. The proposed dates
are July 19-21, 2022 (with alternate dates of July 12-14, 2022; August 16-18, 2022
(with alternate dates of August 9-11, 2022; September 13-15, 2022; October 11-13,
2022; November 8-10, 2022; and December 6-8, 2022. Included herein is also the
recommendation to move the case set for hearing in May to August due to the
request of the parties.

Report of the Deputy Attorney General
A report by the Nevada Attorney General’s Office as to the status of cases on judicial
review or at the Nevada Supreme Court, and other matters related thereto.

Case 2021-019

Service Employees International Union, Local 1107 v. Clark County
Deliberation and decision on the status and progress of the case, including, but not
limited to, dismissal of the case, the granting of a hearing for the case, whether to
stay the case pursuant to the limited deferral doctrine, and/or whether to order a
settlement conference for the case. If a hearing is granted, then the case shall also
be randomly assigned to a hearing panel.




10.

11.

12.

13.

Case 2020-019
Susan Finucan v. City of Las Vegas
Deliberation and decision on the Joint Status Report.

Case 2020-020

AFSCME, Local 4041 & Shari Kassebaum v. State of Nevada ex rel. its
Department of Corrections

Deliberation and decision on the Joint Status Report.

Case 2020-031
Henderson Police Supervisors Association v. City of Henderson et al.
Deliberation and decision on the Joint Status Report.

Cases 2021-008: 2021-012: 2021-013: 2021-015

Las Veqgas City Employees’ Association & Julie Terry v. City of Las Veqgas; Las
Vegas City Employees’ Association & Jody Gleed v. City of Las Vegas; Las
Vegas City Employees’ Association & Marc Brooks v. City of Las Vegas; and
International Association of Fire Fighters, Local 1285 v. City of Las Vegas
Deliberation and decision on the Joint Status Report.

Panel C

Case 2020-008

Clark County Education Association & Davita Carpenter v. Clark County
School District with Intervenors Education Support Employees Association &
Clark _County Association of School Administrators and Professional-
Technical Employees

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-
Chair Masters to fill the vacancy at the time on the panel. Deliberation and decision
on the Joint Status Report.

Panel A

Case 2021-005
Las Vegas Police Protective Association v. City of Las Vegas
Deliberation and decision on the Joint Status Report.

Panel D

Case 2018-017

Las Vegas Metropolitan Police Department v. Las Vegas Police Protective
Association

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-
Chair Masters to fill the vacancy at the time on the panel. Deliberation and decision
on the Joint Status Report.




14.

15.

16.

17.

The Board Sitting En Banc

Case 2022-004

Service Employees International Union, Local 1107 v. Southern Nevada
Regional Housing Authority

Deliberation and decision on Respondent Southern Nevada Regional Housing
Authority’s Motion to Dismiss.

Case 2022-003

International Association of Fire Fighters, Local 2487 v. Truckee Meadows Fire
Protection District

Deliberation and decision on the Motion to Dismiss.

Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

Adjournment
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JEFFREY F. ALLEN, ESQ.
Nevada Bar No. 9495

857 N. Eastern Avenue

Las Vegas, NV 89101

Phone: (702) 595-1127
Email: jeffreyfallen@aol.com

Attorney for Complainants,

Las Vegas City Employees’ Association,
Julie Terry, Jody Gleed, Marc Brooks, and

International Association of Firefighters Local 1285

FILED
March 28, 2022
State of Nevada

E.M.R.B.

6:01 p.m.

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

LAS VEGAS CITY EMPLOYEES’
ASSOCIATION and JULIE TERRY

Complainants,
VS.
THE CITY OF LAS VEGAS,

Respondent.

* %k ¥ 3k

LAS VEGAS CITY EMPLOYEES’
ASSOCIATION and JODY GLEED

Complainants,
Vs.
THE CITY OF LAS VEGAS,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.: 2021-008

CONSOLIDATED WITH

CASE NO.: 2021-012
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FILED
March 28, 2022
State of Nevada
E.M.R.B.
6:01 p.m.
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LAS VEGAS CITY EMPLOYEES’ CONSOLIDATED WITH
ASSOCIATION and MARC BROOKS
CASE NO.: 2021-013
Complainants,
VS.
THE CITY OF LAS VEGAS,
Respondent.

INTERNATIONAL ASSOCIATION OF FIRE CONSOLIDATED WITH
FIGHTERS, LOCAL 1285
CASE NO.: 2021-015
Complainant,
Vs.
THE CITY OF LAS VEGAS,
Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

The Las Vegas Employees Association (“LVCEA”), Julie Terry (“Terry”), Jody Gleed
(“Gleed”), Marc Brooks (“Brooks”) and the International Association of Fire Fighters, Local
1285 (“IAFF 1285"), by and through their counsel of record, Jeffrey F. Allen, Esq., along with
the City of Las Vegas (“City”), by and through its counsel of record, Morgan Davis, Esq., hereby
submit the following Joint Status Report for the above captioned consolidated matter:

For the lead case of LVCEA and Julie Terry vs. City of Las Vegas, EMRB Case Number
2021-008, the related grievance was submitted to arbitration. The first day of the arbitration was
held on February 1, 2022 but the parties did not complete the proceedings. The matter is
scheduled to resume for day two of the arbitration on April 12, 2022. Assuming that the matter
can be completed on that day, it would be anticipated that a decision from the arbitrator would be
forthcoming in approximately July 2022.

For the cases of LVCEA and Jody Gleed vs. City of Las Vegas, EMRB Casc Number

2021-012, and LVCEA and Marc Brooks vs. City of Las Vegas, EMRB Case Number 2021-013,
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the related grievances have not been scheduled for arbitration. Due to the fact that the monetary
amounts in dispute for these cases isn’t significantly high, the LVCEA may decide to continue to
hold off on pursuing the matter through arbitration. Rather, the LVCEA is hopeful that they can
secure relief for their claims through this Board via the consolidated action herein. The City
continues to reserve arguments of mandatory exhaustion of contractual remedies in the context of
the “limited deferral doctrine” in those matters.

For the case of IAFF 1285 vs. City of Las Vegas, EMRB Case No. 2021-015, the related
grievance was withdrawn by the individual David Lewis who no longer wanted to be involved in
any litigation over the matter. IAFF 1285 is hopeful that it can secure relief for its claim through
this Board via the consolidated action herein. The City continues to reserve arguments of

mandatory exhaustion of contractual remedies in the context of the “limited deferral doctrine™ in

that matter.

Dated: March 28, 2022 Dated: March 28, 2022

By: % By: vV A e T
JEFFREY F. ALLEN, ESQ. MORGAN DAVIS, ESQ.
Nevada Bar No. 9495 Nevada Bar No. 3707
Attorneys for Complainants, Attorney for Respondent,
Las Vegas City Employees’ Association, City of Las Vegas

Julie Terry, Jody Gleed, Marc Brooks and
International Assoc. of Firefighters Local 1285
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David Roger, Esq. FILED
Nevada State Bar No. 2781 March 25, 2022
Las Vegas Police Protective Association

9330 W. Lake Mead Blvd., Ste. 200 StatEe '(\)/If gerada
Las Vegas, NV 89134 SR
(702) 384-8692 8:32.am.

(702) 824-2261 - fax

Attorney for Complainants

XOCXL. GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION, 9330 W. Lake Mead Blvd., Case No.: 2021-005
Ste. 200, Las Vegas, NV 89134
Complainants,

VS.

CITY OF LAS VEGAS, 495 S. Main Street,
Las Vegas, NV 89101

Respondent.

JOINT STATUS REPORT

Complainant, LAS VEGAS POLICE PROTECTIVE ASSOCIATION, by and through its
attorney of record, David Roger, Esq: Respondent, the City of Las Vegas (hereinafter “City" or
“CLV™), by and through its attorney of record, Morgan Davis, Esq. hereby submit their Joint
Status Report pursuant to the Commissioner’s email dated January 13, 2022 in the above
referenced matter.
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This case was stayed by the Board on November 5, 2021. The Association has filed two
complaints for declaratory relief in District Court.

In case no. A-21-835584-C, the Court is asked to decide whether the collective bargaining
agreement requires the City to pay longevity benefits to officers. A trial date is set for February
6, 2023,

A related case has been filed in case no. A-21-845029-C, which asks the court to
determine whether the collective bargaining agreement allows the City to refuse to arbitrate
longevity benefit claims when the City believes the grievances are untimely. A joint case
conference is set for March 27, 2022. No trial date is set.

Additionally, the original arbitration hearing, which included the first grievants, was
vacated pending negotiations. The parties have been unable to resolve the matter and a new date

has not been set.

LAS VEGAS POLICE PROTECTIVE

ASSOC

/s/ Morgan Davis
By: By:
David Roger, Esq. Morgan Davis, Esq.
Nevada Bar No. 2781 Assistant City Attorney
9330 W. Lake Mead Blvd., Ste. 200 Nevada Bar No. 3707
Las Vegas, NV 89134 495 S. Main Street
Attorney for Complainants Las Vegas, NV 89101

Attorney for Respondents

o







10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816
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Marquis Aurbach

Nick D. Crosby, Esq.

Nevada Bar No. 8996 FILED
10001 Park Run Drive March 15, 2022
Las Vegas, Nevada 89145 State of Nevada
Telephone: (702) 382-0711 EMRB
Facsimile: (702) 382-5816 R
ncrosby@maclaw.com 3:28 p.m.

Attorneys for LVMPD
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

LAS VEGAS METROPOLITAN POLICE Case No.: 2018-017
DEPARTMENT, 400 S. Martin L. King, Blvd.,
Las Vegas, Nevada 89106

Petitioner,
Vs.
LAS VEGAS POLICE PROTECTIVE
ASSOCIATION, INC., 9330 West Lake Mead
Blvd., Ste. 200, Las Vegas, Nevada 89134,

Respondent.

JOINT STATUS REPORT

Petitioner, the Las Vegas Metropolitan Police Department (“LVMPD” or the
“Department”), by and through its counsel of record, Nick D. Crosby, Esq., of the law office of
Marquis Aurbach, and Respondent, Las Vegas Police Protective Association, Inc., by and
through its counsel of record, David Roger, Esq., of the Las Vegas Police Protective Association,
hereby submit the following Joint Status Report pursuant to the Government Employee-
Management Board Commissioner’s email request dated January 13, 2022.

/11
117
/117
/11

/117

Page 1 of 2
MAC:14687-149 4636620_1 3/15/2022 3:19 PM






10001 Park Run Drive
Las Vegas. Nevada 89145
(702) 382-0711 FAX: (702) 382-3816

MARQUIS AURBACH
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The Parties appeared before the District Court on May 7, 2021 for the continuation of the |
preliminary injunction hearing. Upon the close of the hearing, the parties submitted closing "
briefs to the District Court on July 15, 2021. Thereafter, the parties appeared before the District
Court on July 22, 2021 for a status check. The District Court advised the parties that it received ‘
the parties’ briefs and that the matter was submitted for ruling by the Court.

On December 1, 2021, the District Court signed and filed its order denying Respondent’s ‘
Motion for Preliminary Injunction and dismissed Respondent’s claims for declaratory relief and

injunctive relief. Notice of Entry of Order was filed December 2, 2021. On December 14, 2021,

Respondent filed its Notice of Appeal and Case Appeal Statement regarding the District Court’s

Order denying its Motion for Preliminary Injunction and dismissal of all claims.

|
On December 21, 2021, the Nevada Supreme Court filed the Appeal (case no. 83960). ‘
On January 13, 2022, Appellant (LVPPA) filed its Docketing Statement, the matter was then ‘

removed from the settlement program on January 19, 2022, and the Court ordered the appeal to ‘

have its briefing reinstated. As such, Appellant’s opening brief is now due by April 20, 2022. |

Dated this 15th day of March, 2022. Dated this 15th day of March, 2022.
MARQUIS AURBACH LAS VEGAS POLICE PROTECTIVE
ASSOCIATION |
|
By:_/s/ Nick D. Crosby, Esq. By:_/s/ David Roger, Esq. |
Nick D. Crosby, Esq. David Roger, Esq. |
Nevada Bar No. 8996 Nevada Bar No. 2781
10001 Park Run Drive 9330 W. Lake Mead Blvd., Suite 200
Las Vegas, Nevada 89145 Las Vegas, Nevada 89134 ,
Telephone: (702) 382-0711 Telephone: (702) 384-8692 ‘
Attorneys for LVMPD Attorneys for LVPPA
|
‘
!
|
Page 2 of 2 |
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THEODORE PARKER, III, ESQ.
Nevada Bar No. 4716
MAHOGANY TURFLEY, ESQ.
Nevada Bar No. 13974

PARKER NELSON & ASSOCIATES, CHTD.

2460 Professional Court, Suite 200

Las Vegas, Nevada 89128

Telephone:  (702) 868-8000

Facsimile: (702) 868-8001

Email: tparker@pnalaw.net
mturfley@pnalaw.net

Attorneys for Respondent,

Southern Nevada Regional Housing Authority

FILED
February 23, 2022
State of Nevada

E.M.R.B.
10:25 a.m.

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

SERVICE EMPLOYEES
INTERNATIONAL UNION, LOCAL 1107,

Complainant,

V.

SOUTHERN NEVADA REGIONAL
HOUSING AUTHORITY,

Respondent.

EMRB CASE NO: 2022-004

RESPONDENT SOUTHERN NEVADA
REGIONAL HOUSING AUTHORITY’S
MOTION TO DISMISS

COMES NOW Respondent, SOUTHERN NEVADA REGIONAL HOUSING AUTHORITY

(“SNRHA”™), by and through its counsel, THEODORE PARKER, III, ESQ. and MAHOGANY

TURFLEY, ESQ., of the law office of PARKER, NELSON & ASSOCIATES, CHTD., and hereby

files its Motion to Dismiss pursuant to NRS 288.375.

"
"
"
"
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This Respondent’s Motion is based on the attached Points and Authorities, exhibits and all

relevant rules of law.

Dated this 23" day of February, 2022.

PARKER NELSON & ASSOCIATES, CHTD.

[s/Mahogany Turfley

THEODORE PARKER, III, ESQ.

Nevada Bar No. 004716

MAHOGANY TURFLEY, ESQ.

Nevada Bar No. 013974

2460 Professional Court, Suite 200

Las Vegas, NV 89128

Attorneys for Respondent,

Southern Nevada Regional Housing Authority

POINTS AND AUTHORITIES
I.
BACKGROUND

In its Complaint, SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1107
(“SEIU Local 1107” or “Union”) alleges that SNRHA made unilateral changes to the terms and
conditions of employment by allegedly failing, pursuant to Article 14 (Grievance and Arbitration
Procedure) of the CBA, to properly process a grievance.

The Union’s claims are unsubstantiated. SNRHA has not made any changes to the terms and
conditions of employment governing grievance and arbitration procedures. Accordingly, the Union’s
Complaint is baseless and should be dismissed.

IL.
LEGAL AUTHORITY AND ARGUMENT

A. THE COMPLAINT SHOULD BE DISMISSED BECAUSE THE ARTICLE 14 OF
THE CBA GRIEVANCE AND ARBITRATION PROCEDURES DOES NOT
APPLY TO PROVISIONAL EMPLOYEES (NICOLE SEEBERG)

The collective bargaining agreement between SNRHA and SEIU Local 1107 (“CBA”), Article
14 Grievance and Arbitration Procedures, does not apply because Nicole Seeberg (“Seeberg”) was a

Provisional Employee, defined in the CBA Article 4 as “an employee, either a Full-Time employee or

-
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Part-Time employee, who has not yet completed the initial provisional period as defined in this
Agreement, including any approved extension of the provisional period.” (See CBA between SNRHA
and SEIU Local 1107, Articles 4, 11, and 14, attached hereto as Exhibit “A”.) Pursuant the
nonsupervisory CBA between SNRHA and SEIU Local 1107, Article 11, a “initial Provisional
Employees may be disciplined or discharged with or without cause and without recourse to the
grievance procedure.” Id. (Emphasis added). Accordingly, the Union’s Complaint is baseless and

should be dismissed.

B. THE COMPLAINT SHOULD BE DISMISSED BECAUSE SNRHA DID NOT
MAKE ANY CHANGES TO THE TERMS AND CONDITIONS OF
EMPLOYMENT OR THE GRIEVANCE AND ARBITRATION PROCEDURE IN
THE CBA

In its Complaint, the Union alleges that SNRHA has unilaterally changed the terms and
conditions for processing grievances under the terms of the Collective Bargaining Agreement and past
practices. There is absolutely no truth to this allegation. It is well known by the Union that Provisional
Employees may be discharged without recourse to the grievance procedure. (See CBA between
SNRHA and SEIU Local 1107, Article 11, attached hereto as Exhibit “A”.) At the time that
Seeberg was discharged from SNRHA on August 10, 2021, she was a provisional employee. (See
SNRHA Personnel Action Form for Seeberg, attached hereto as Exhibit “B”.)

SNRHA challenges the Union to prove that it has made any changes to CBA Article 14
Grievance and Arbitration Procedures. The Union’s allegation is based on one large misrepresentation.
Since there were NO changes to the Grievance and Arbitration Procedure, the Union’s allegation is

moot and the claim should be dismissed.

C. THE COMPLAINT SHOULD BE DISMISSED BECAUSE PURSUANT TO
ARTICLE 11 OF THE CBA PROVISIONAL PERIODS MAY BE EXTENDED FOR
NO MORE THAN THIRTY (30) DAYS

Pursuant to the nonsupervisory CBA between SNRHA and SEIU Local 1107, provisionary
periods may be extended for not more than 30 days. (See CBA between SNRHA and SEIU Local
1107, Article 11, attached hereto as Exhibit “A”.) Seeberg was a nonsupervisory employee of
SNRHA. Seeberg’s Provisional Period was extended on August 3, 2021 for not more than 30 days
from August 3, 2021 through September 2, 2021. (See SNRHA Personnel Action Form for Seeberg,

3-
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attached hereto as Exhibit “B”.) Since Seeberg was a Provisional Employee, she was without
recourse for the Grievance and Arbitration Procedures, the Union’s allegation is moot and the claim

should be dismissed.

D. THE COMPLAINT SHOULD BE DISMISSED BASED UPON THE STATUTE OF
LIMITATIONS BECAUSE MORE THAN SIX MONTHS HAVE PASSED SINCE
SNRHA’S EXTENSION OF NICOLE SEEBERG’S PROVISIONAL PERIOD

Employee-Management Relations Board (“EMRB™) lacks jurisdiction to hear any complaint
regarding the extension of Seeberg’s Provisional Period because the Union’s complaint was filed more
than six months after Seeberg’s Provision Period was extended. Nev. Rev. Stat. § 288.110(4) provides
that the EMRB may not consider any complaint or appeal filed more than 6 months after the

occurrence which is the subject of the complaint or appeal. City of N. Las Vegas v. State Local Gov't

Emple.-Mgmt. Rels. Bd., 127 Nev. 631, 638, 261 P.3d 1071, 1076, (2011). The Nevada Supreme

Court has described, without discussion, Nev. Rev. Stat. § 288.110(4)'s six-month deadline as a statute
of limitations. Under this statute of limitations, claims accrue when the violation or injury occurs.
Seeberg’s Provisional Period was extended for not more than 30 days on August 3, 2021. (See SNRHA
Personnel Action Form for Seeberg, attached hereto as Exhibit “B”. See Complaint at § 9) The
Union filed the instant complaint on February 8, 2022, more than 6 months after Seeberg’s Provisional
Period was extended. Accordingly, EMRB lacks jurisdiction to hear any complaint by the Union
regarding the extension of Seeberg’s Provisional Period and Seeberg is a Provisional Employee. Since
Seeberg was a Provisional Employee, she was without recourse for the Grievance and Arbitration

Procedures, the Union’s allegation is moot and the claim should be dismissed.

E. THE COMPLAINT SHOULD BE DISMISSED BECAUSE PURSUANT TO
ARTICLE 11 OF THE GRIEVANCE AND ARBITRATION PROCEDURES
PROVISIONAL EMPLOYEES ARE WITHOUT RECOURSE TO THE
GRIEVANCE PROCEDURE

Article 4 of the CBA defined a Provisional Employee as “an employee, either a Full-Time
employee or Part-Time employee, who has not yet completed the initial provisional period as defined
in this Agreement, including any approved extension of the provisional period.” At the time of
Seeberg’s termination on August 10, 2021, Seeberg was a Provisional Employee because on August

3, 2021 her Provisional Period was extended to September 2, 2021; therefore, she had not yet

4.






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

completed the extension of her Provisional Period. The extension of Seeberg’s Provisional Period did
not expire until September 2, 2021. (See SNRHA Personnel Action Form for Seeberg, attached
hereto as Exhibit “B”.) Pursuant to Article 11 of the CBA initial provisional employees may be
disciplined or discharged with or without cause and without recourse to the grievance procedure. (See
Collective Bargaining Agreement between SNRHA and SEIU Local 1107, attached hereto as
Exhibit “A”.) Seeberg was terminated on August 10, 2021 for failure to satisfactorily complete her
Provisional Period. (See SNRHA Personnel Action Form for Seeberg and Termination of
Employment Letter to Seeberg, attached hereto as Exhibit “C”.) Plaintiff was not granted a
grievance because she was a Provisional Employee as defined in the CBA at the time of her
termination and without recourse to the grievance procedure. Id. (See Complaint at § 21). As such,
SNRHA did not violate NRS 288.150 and this claim should be dismissed.
I11.
CONCLUSION

SNRHA did not engage in prohibited practices. Further, SNRHA has not unilaterally made
changes to conditions of employment by allegedly failing pursuant to Article 14 (Grievance and
Arbitration Procedure) of the CBA, to properly process a grievance because Seeberg was a Provisional
Employee without recourse for the grievance procedure. For these and the foregoing reasons, SNRHA
respectfully requests the Union’s Complaint be dismissed.

Dated this 23" day of February, 2022.

PARKER NELSON & ASSOCIATES, CHTD.

[s/Mahogany Turfley

THEODORE PARKER, III, ESQ.

Nevada Bar No. 004716

MAHOGANY TURFLEY, ESQ.

Nevada Bar No. 013974

2460 Professional Court, Suite 200

Las Vegas, NV 89128

Attorneys for Respondent,

Southern Nevada Regional Housing Authority
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CERTIFICATE OF SERVICE

I certify that I am an employee of the LAW OFFICE OF PARKER, NELSON &

ASSOCIATES, CHTD., and that on this 23" day of February, 2022, I filed an original of the forgoing

RESPONDENT SOUTHERN NEVADA REGIONAL HOUSING AUTHORITY’S MOTION

TO DISMISS via email as follows:

Department of Business and Industry
Employee Management Relations Board
3300 W Sahara Ave #260,

Las Vegas, NV 89102

(702) 486-4504

Fax No.: (702) 486-4355

Email: emrb@business.nv.gov

I also served a copy of the foregoing RESPONDENT SOUTHERN NEVADA REGIONAL

HOUSING AUTHORITY’S MOTION TO DISMISS on the party(s) set forth below:

X

By E-mail: by electronic mail delivering the document(s) listed above to the e-mail address(es)
set forth below on this date before 5:00 p.m.

Placing an original or true copy thereof in a sealed envelope placed for collection and mailing
in the United States Mail, at Las Vegas, NV, postage prepaid, following ordinary business
practices.

SEIU LOCAL 1107

MARCOS E. CARDENAS, JD
2250 S. Rancho Drive, #165
Las Vegas, Nevada 89102
Telephone: (702) 533-6077
Email: mcardenas@seiunv.org

/s/ Staci D. Ibarra
An employee of Parker, Nelson & Associates, Chtd.
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COLLECTIVE BARGAINING AGREEMENT

BY AND BETWEEN

SOUTHERN NEVADA REGIONAL HOUSING AUTHORITY
AND

SERVICE EMPLOYEE INTERNATIONAL UNION LOCAL 1107

NON-SUPERVISORY UNIT

SEPTEMBER 1, 2018 to AUGUST 31, 2021






will be rescheduled unless his or her right to a Union representative is waived.

A Union representative has the right to (1) speak privately with an employee before, during,
and after an interview; (2) assist and counsel an employee during an interview; (3) interrupt an
interview to clarify a question; and (4) provide information supporting an employee’s case.

The employee has the right to (1) remain silent at the interview meeting until Union
representation is present; (2) consult with the Union representative prior to the meeting with
management; and (3) know the topic of the meeting/investigation.

ARTICLE 6
UNION RIGHTS AND OBLIGATIONS

SNRHA and the Union acknowledge the rights, obligations, and prohibited practices
expressly provided by federal law, state statutes and/or local ordinances. In addition, the parties
agree:

1. SNRHA and the Union recognize and agree that the activities conducted on behalf of the
Union by its Officers, Stewards, Bargaining Committee members and Union Representatives
are essential in fostering and promoting a positive and productive relationship between the
Parties. SNRHA agrees that it will not in any manner or form, impose restrictions upon or
subject such Union members to disparate treatment, discrimination or retaliation. SNRHA
and the Union agree that employees eligible for membership in the Union shall be protected
in the exercise of rights freely and without fear of penalty and reprisal, to form, join and
participate in authorized and appropriate Union functions. SNRHA reserves the right to make
necessary adjustments to schedules of Union Representatives to ensure the operational
needs of SNRHA are maintained. Union Representatives will be designated by the Union.
The Union is entitled to nine (9) Stewards, including a Vice President and a Chief Steward.
Representation should be spread equally amongst departments. These Representatives can
perform normal Union representative duties and shall be allowed reasonable time necessary
to investigate grievances, attend grievance hearings or conduct Union business. It is agreed
that investigations of grievances and attendance at grievance hearings shall be conducted
during normal working hours and those employees involved shall be compensated at their
normal rate of pay. The Union shall notify SNRHA Human Resources Department in writing
of the names of the Representatives who are appointed to represent it, which information
shall be kept up to date at all times. Only persons so designated will be accepted by the
Employer as representatives of the Union. Grant employees are not allowed to work on non-
grant related work or work on Union related activities.

2. Non-employee Representatives of the Union shall be admitted to the premises of SNRHA
upon reasonable notice to the Executive Director, Deputy Executive Director or Human
Resources Manager of SNRHA, to check on working conditions, assist in grievances and
post notices regarding lawful Union activities in a manner that does not interfere with
employees' performance of assigned duties. SNRHA agrees to provide an area where Union
Stewards and representatives can meet in private with employees regarding grievances or
consultation to determine if justification exists for a grievance. Union Representatives shall
be allowed to post notices and communications on existing bulletin boards or areas used to






the employee, histher supervisor, the appropriate Department Head, and the Executive
Director. A copy shall be furnished to the Human Resources Department for placement in the
employee's personnel file. Suspensions shall not exceed three (3) days depending on the
seriousness of the offense, for infractions of written work place rules and/or policies for
exempt and non-exempt employees as defined in the Fair Labor Standards Act, unless
otherwise stipulated in this Agreement, ie. Article 28. Suspensions will take effect
immediately after the imposition of the suspension, approval of the Executive Director or
designee and the period of suspension shall run consecutively from that point. In the event
of a work performance related suspension of an exempt employee as defined in the Fair
Labor Standards Act, said suspension shall not exceed five (5) days and shall take effect the
immediate following week o maintain the exempt status pursuant to the Fair Labor
Standards Act. This suspension will not deprive the employee of any pay or benefits other
than the period of the suspension and will not include holidays. Except in cases involving
theft, fraud, violence, harassment or a threat to others, a suspension by SNRHA shall be with
pay until a complete investigation is done by SNRHA.

5. DEMOTION: The Executive Director or his/her designee shall also be authorized to demote
an employee to a lower classification or to discharge the employee when other forms of
disciplinary or corrective action have proven ineffective or when the seriousness of the
offense or condition warrants.

The employee has the right to resign their employment at any time. Consistent with the
provisions of this Article, an employee will be subject to the disciplinary/discharge process which will
include the following:

An employee who is disciplined, demoted or discharged shall have the right to file a
grievance under the Grievance and Arbitration Article of this Agreement. If a grievance is filed by the
Union or on behalf of an employee who has been disciplined, demoted or discharged, SNRHA and
the Union will exchange copies of any and all documents or statements regarding the disciplinary
action within five (5) working days following the issuance of the discipline.

If it is deemed advisable by SNRHA to suspend an employee without pay pending discharge
prior to a thorough investigation, said employee shall be paid administrative leave for all days
missed, if reinstated.

In such event, however, SNRHA shall conclude the investigatory process within ten (10)
working days from the date the employee is suspended pending discharge, unless the employee
being investigated fails to submit documentation in their possession pertinent and/or material to the
investigation when such documentation or information would be indicative as to the guilt or innocence
of the employee, or if SNRHA is unable to conclude the investigation as a result of extenuating and
unforeseen circumstances clearly and conclusively beyond the control of SNRHA. In the event the
investigation is not concluded in the prescribed time period, the employee shall be paid
administrative leave beginning after the tenth working day so long as the delay is not caused by the
employee.
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6. REMOVAL OF DISCIPLINE FROM EMPLOYEE PERSONNEL FILE:

Upon written request of employee to the Human Resources Department, any written
warnings, documented oral warning, coaching and counseling reports, and/or
disciplinary conference notes, except for those concerning Last Chance Agreements, theft, fraud,
workplace violence, misconduct, dishonesty, and Title VII, shall be removed from the employee’s
personnel file and shall not be used in future disciplinary matters. The following timeline will be used
as a guide to implement removal of records from employee’s personnel file:

1. Coaching and Counseling records 12 months
2. Documented Oral Warnings 12 months
3. Written Warning 36 months
4, Suspension 36 months

In accordance with this guide, once requested by the employee, (1) issues related to the
guide prior to the request will be null and void, and (2) will not be used or referenced in any future
disciplinary matters. In the event an employee fails to make a written request as referenced above,
the expired discipline(s) may not be used in any future disciplinary proceedings.

Although Coaching/Counseling records and Documented Oral Warmnings are not subject to
the full disciplinary procedure, an employee who receives Coaching/Counseling or a Documented
Oral Warning may, within five (5) days of receipt of the Coaching/Counseling or Documented Oral
Warning, may submit a rebuttal in writing, which shall be attached to the Coaching/Counseling
records or Documented Oral Warning. Such rebuttal comments must be restricted to the specific
Coaching/Counseling or Documented Oral Warning in question.

Any discipline related to Last Chance Agreements, theft, fraud, workplace violence,
misconduct, dishonesty, and Title VII discrimination will remain in their file.

The permanent file which is maintained in the Human Resources Department is recognized
as the employee’s “personnel file” for the purpose of this Aglreement.

ARTICLE 14
GRIEVANCE AND ARBITRATION PROCEDURE

The purpose of this grievance procedure is to provide a method to resolve a dispute between
the parties as to the interpretation or application of the express terms of this Agreement. Discipline
subject to the grievance procedure is defined as a written reprimand, suspension, demotion, or
involuntary termination.

Step1: PRE-GRIEVANCE PROCEDURE
Before a formal grievance is filed, and within ten (10) calendar days after the grievant

receives notice (written or verbal) of the written reprimand, suspension, demotion, involuntary
termination, or other grievable issue, the grievant and/or the Union shall notify SNRHA of the dispute.
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against any employee, up to and including discharge, in circumstances where SNRHA deems
disciplinary action appropriate.

ARTICLE 15
EMPLOYEE WORK SCHEDULE

The normal workweek shall be Monday through Friday. The normal workweek shall be forty
(40) hours exclusive of a lunch period. The normal workday shall be eight (8) hours and shall
commence at 8:00 a.m. and end at 5:00 p.m. Normal lunch hours shall be between 11:00 a.m. and
2:00 p.m. unless otherwise pre-assigned by the Department Director/Manager or designee to ensure
‘coverage. Salaried/FLSA exempt employees are not restricted to the normal workweek schedule.

SNRHA reserves the right to adjust the schedules of all employees or certain job positions to
reflect seasonal differences and hours of daylight or operational needs of SNRHA.

SNRHA shall give, at minimum, five (5) calendar days advance notice to employees of
changes in starting and quitting times.

Where a two-thirds (2/3) majority of employees in the same work area desire a change in the
work schedule, and make such desire known in writing, including the reasons for the change,
SNRHA will consider the change in the work schedule, but reserves the right to retain the existing
work schedule where operational conditions and circumstances exist which prevent the
implementation of the change. Where it is determined by SNRHA that conditions and circumstances
in the same work area allow for such an adjustment in the work schedule, SNRHA shall effect such
change. SNRHA may institute a trial period for work schedule changes for the purpose of evaluating
same. Where it is determined by SNRHA that operational conditions and circumstances exist which
prevent the implementation of the change, SNRHA shall provide the Union with the specific reasons
in writing.

Alternative work schedules may include nine (9) hour or ten (10) hour workdays. The
alternative workweek schedule would allow SNRHA to establish a basic workweek schedule to
comply with the Fair Labor Standards Act definition of workweek, Section 778.105, and to define the
workday and/or workweek. (Located in FLSA Regulations, 29 CFR, July 1985).

Employees working alternative schedules shall utilize annual and sick leave at the same rate
normally applicable for the day(s) scheduled to be worked. For example, if an employee is scheduled
to work nine (9) hours, the employee shall utilize nine (9) hours of annual or sick leave.

With respect to holidays which fall on a nine (9) or ten (10) hour workday, an employee
working an alternative work schedule will be credited with nine (9) or ten (10) hours pay accordingly.
The pay for each holiday shall be equal to the employee’s work shift (8, 9, or 10 hours) at the
employee’s regular straight time hourly rate.

Employees shall receive consecutive days off unless an alternative work schedule is
voluntarily agreed to by the employee and SNRHA.
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SNRHA maintenance employees shall be allowed one (1) five (5) minute cleanup period
prior fo the lunch break and one (1) ten (10) minute cleanup period at the end of the work day.

SNRHA reserves the right to set the lunch schedules of employees and shall give employees
advance notice of their lunch schedules. SNRHA reserves the right to designate lunch facilities and
to regulate employee usage of SNRHA facilities that are generally used as lunch facilities.

Employees shall be granted two (2) fifteen (15) minute work breaks during the normal
workday. Unless there is an emergency, such breaks shall not be scheduled by SNRHA within one
(1) hour of the employee's starting time, quitting time or lunch periods.

ARTICLE 16
PAY PERIODS

SNRHA pay year will consist of twenty-six (26) biweekly pay periods. The biweekly pay
period will begin on Sunday at 12.01 a.m. and end at 12:00 midnight on the second Saturday
following the pay period start. Paychecks will be distributed the first Thursday following the end of the
preceding pay period. The paycheck will include the regular and overtime eamings of the employee
for the preceding pay period, plus or minus adjustments.

Employees who have been approved to be off work on annual leave may request paychecks
in advance for all wages earned plus the annual leave time accrued up to and including the annual
leave period approved, except that the annual leave advance shall not exceed the time period of the
annual leave approved.

In the event the parties mutually agree, in writing, SNRHA may convert to a weekly pay
period at any time during the duration of this Agreement. The Union will be notified in writing sixty
(60) days in advance of any changes to pay periods and/or pay days.

Any changes to time cards submitted after the deadline for payroll will be reflected on
subsequent paychecks.

ARTICLE 17
EQUIPMENT, TOOLS, SUPPLIES AND UNIFORMS

Equipment

SNRHA agrees to provide employees with the adequate tools, instruments, equipment, keys
and maintenance vehicles which SNRHA determines are necessary to satisfactorily accomplish their
assigned duties. Tools, instruments, equipment, master and security keys, and vehicles which are
lost, missing or damaged due to employee negligence are replaced by SNRHA and the replacement
cost up to a maximum of one thousand dollars ($1,000.00) will be charged to the employee.
Uniforms

It is agreed that maintenance staff uniforms are a SNRHA identity requirement. For this
reason each field employee shall be provided with uniforms by SNRHA. Each employee agrees to
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report to work with a clean uniform. Uniforms that are lost, missing or damaged due to employee
negligence shall be replaced by SNRHA with the cost of such replacement charged to the employee.
SNRHA agrees to pay the cost for uniform cleaning and uniform replacement for normal wear and
tear.

All Employees must wear credentials while working. Employees may not wear SNRHA
badges or uniforms when conducting off-duty activities in public.

For those employees exposed to the elements during the course of discharging their
assigned duties, SNRHA hereby agrees to make available to such employees uniforms made of
fabrics appropriate for those elements (i.e., summer and/or winter).

Employees shall not be responsible for items that are issued to them but that are damaged,
lost or stolen through no fault of their own.

Employees experiencing problems with equipment and/or supplies should follow the proper
procedures, proper chain of command to alert their supervisor and or management of any persistent
problems in writing.

ARTICLE 18
ACTING PAY

An employee who is temporarily assigned with prior approval of the Department Head, the
duties of a position in a higher class for a period of four (4) or more consecutive working days shall
be paid at a rate two (2) steps above his/her regular hourly rate in his/her current salary range or five
percent (5%) if at the top of the salary range, retroactively to the first such date. Any employee
receiving acting pay must have written approval of the Executive Director or his/her designee. Acting
pay is not paid when the employee acting in a higher class is in a leave status. Acting pay for periods
up to thirty (30) calendar days requires the written approval of the Department Head or his/her
designee and may not exceed thirty (30) calendar days without the approval of the Executive Director
or his/her designee. No acting pay will be given without the appropriate written approval. A copy will
be provided to the Human Resources Department for inclusion in the employee’s personnel file. No
temporary acting assignment shall extend beyond one hundred and eighty (180) calendar days,
unless written agreement is made between SNRHA and the Employee. This information will be
included in the monthly Union report. The employee has the right to refuse the acting assignment.

ARTICLE 19
MILEAGE

Any employee who uses his/her personal vehicle to conduct SNRHA business at the request
of SNRHA, shall be reimbursed, upon the written approval of his/her Department Head, at the IRS
rate. An employee using his/her personal vehicle to conduct SNRHA business must possess a valid
Nevada Driver's License and provide the Human Resources Department with evidence of current
liability insurance.
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ARTICLE 20
TRAVEL PROVISIONS

Authorized travel is made available for the benefit of SNRHA and designated to attend
meetings with HUD or professional organizations in the field of subsidized or assisted housing. No
employee has a vested right or interest in any proposed travel, even though specific travel may be
included in one or more approved budgets.

Travel within and outside the jurisdiction of SNRHA shall be in accordance with SNRHA’s
Travel Policy included in the Employee Handbook. Such required/covered travel will be paid
according to provisions of the Fair Labor Standards Act and the Portal to Portal Act. Required travel
during an employee’s normal workday, hours to and from work locations, or while on designated
SNRHA business will be paid time. Travel time outside an employee’s normal workday and time
commuting back and forth to work will not be paid time.

ARTICLE 21
WAGES/HOURLY WAGE RATES

Effective September 1, 2018, all steps in the classification and salary ranges shall be
increased by three percent (3.0%) for all SNRHA employees.

Effective September 1, 2019, all employees actively employed with SNRHA (excludes initial
provisional employees) will receive a three percent (3.0%) cash-out one-time lump sum payment of
his/her base salary

Effective September 1, 2020 all steps in the classification and salary ranges shall be
increased by zero percent (0%) for all SNRHA employees.

ARTICLE 22
PERFORMANCE EVALUATIONS

For the complete term of the Collective Bargaining Agreement, all merit increases based on
performance evaluations shall be suspended.

The primary purposes of the performance appraisal system are to inform the employee what
is expected of them, to inform the employee how they are performing their duties. Written
performance plans contain criteria for measuring performance, including previous disciplinary actions
that comply with this Agreement as long as a copy of the action has been provided to the employee
and the Human Resources Department at the time of the infraction and prior to the evaluation.

To be eligible for a performance evaluation rating, an employee must have completed at
least one (1) year of regular service, and served at least ninety (90) working days during the rating
period under the performance plan for his/her position. The one (1) year of qualifying service begins
with the regular hire date, last promotion, demotion date or the extended performance date. If an
employee has served in two (2) positions whose duties are essentially the same, then the employee's
supervisors shall jointly evaluate the employee.
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The annual performance evaluations are due on the employee's anniversary date. A copy of
the written annual performance evaluation shall be provided to the employee and Human Resources
Department within fitteen (15) business days of the anniversary date.

If, due to an extended absence of the supervisor, the time frames for performing the rating
are not met, the employee's evaluation may be postponed; however, the rating must be completed
within thirty (30) days after the supervisor returns to work.

If, due to an employee's extended absence, the supervisor cannot properly evaluate the
employee's performance on the anniversary date, the rating period may be extended up to an
additional ninety (90) days in an amount of time equal to the employee’s absence to allow the
supervisor sufficient time to observe the employee's performance. If the employee is not in a duty
status on his/her anniversary date, the performance evaluation must be completed within thirty (30)
days after the employee returns to work. If this situation occurs, the employee and the Union will be
notified in writing of the extension. If the employee has worked ten (10) months of the evaluation
period the employee shall be evaluated as if they had worked the entire evaluation period.

If the employee's regular supervisor has not had sufficient opportunity to evaluate the
employee due to the employee's extended acting assignment to duties unrelated to the regular
position, the evaluation must be completed within thirty (30) days of termination of the acting
assignment and return to their regular position. If the employee’s regular supervisor has not
observed the employee for at least ten (10) months of the evaluation period, or the employee has not
been observed by two (2) different regular supervisors during the evaluation period wherein both
supervisors have each observed the employee for six (6) months in which case the evaluation will be
done jointly by said supervisors, then the Executive Director or his/her designee will perform the
evaluation.

When it is necessary to extend rating periods, the employee's anniversary date will not be
changed.

Performance plans will be communicated to employees no later than thirty (30) days after the
beginning of the rating period. If the prior year's performance plans are to remain unchanged that
should also be communicated to the employee with a copy of the performance plan for the new rating
year.

At least one (1) formal “interim" performance review is required during the rating year of new
employees. Such reviews shall be conducted at the completion of six (6) months of continuous
service, but no later than the ninth (9t) month. Such reviews shall be documented on the cover sheet
of the performance plan.

Whenever the supervisor has evidence of changed work habits or performance on the part of
the employee, the change in performance shall be documented, in writing, and reviewed with the
employee.

The supervisor shall discuss each employee's evaluation with that employee and explain the
reasons for the rating given. The employee shall be allowed the opportunity to submit written
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outhern chada chional HousingAuthoritg

| August 10,2021
Post Office Box 1897
Las Vegas, NV 89125

(7O2) 477-3170

TTY (702) 387-1898

Scoﬂ: 5'3:1:.
Chai rperson

Olivia Disz
Vice Cf-:airpcrson

Cheryl Davis

C ommissioner

Sharon Davis

C ommissioner

Valerc Craig

Commt’ssioncr

William McCurdg i

 ommissioner

Richard “Ticks
Segerblom

Commissfoncr

Dan K Shaw

Commfssioncr

{ ul hana T umer

(Commissioncr

Jor! Grcsl:g
fnterim Exccutive

Pirector

Lo

Nicole Secherg
6424 West Bircherest Court

{ Las Vegas, NV 89108

Re: Termination of Employment with the Southern
Nevada Regicnal Housing Authority (SNRHA)

Dear Ms. Seeberg,

This letter is to officially inform you and to make a matter of record your termination
from employment with the Southern Nevada Regional Housing Authority effective
at the close of business today, August 10, 2021. You are being terminated for
failure to satisfactorily complete your introductory period.

1 Your final check will include monies owed plus any vacation time that you have

acerued.

Benefits:

You can expect a separate benefits letter that will outline the status of your benefits
upon termination. The letter will include information about eligibility of
Consolidated Omnibus Budget Reconciliation Act (COBRA) continuation of group
health coverage.

Company, Property:
"At this time, you must turn in your security/access badge, your office keys,
company-owned property, or any other company equipment, tools,

manuals/materials/etc. to your Department Head.

Unemployment Benefits:
Upon separation of employment you may immediately file an unemployment

| insurance claim, online or by calling the nearest Nevada Telephone Claim Center,
{ for full or partial unemployment benefits. The enclosed Ul claim document provides

additional information.

Sincerely,

&

enise Watson

Director of Housing Programs

4 Cc: Personnel file
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CHRISTOPHER J. HICKS

Washoe County District Attorney FILED
February 25, 2022

WADE CARNER (Bar No. 11530) State of Nevada

Deputy District Attorney EMRB

wearner(@da.washoecounty.gov

3:27 P.M.

JENNIFER L. GUSTAFSON (Bar No. 12589)
Deputy District Attorney

One South Sierra Street

Reno, Nevada 89501

(775) 337-5700
jgustafson@da.washoecounty.gov

ATTORNEYS FOR TRUCKEE MEADOWS FIRE PROTECTION DISTRICT
BEFORE THE X®XXK GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

*kk

INTERNATIONAL ASSOCIATION OF

FIRE FIGHTERS, LOCAL #2487,
Complainant, Case No. 2022-003

V.

TRUCKEE MEADOWS FIRE
PROTECTION DISTRICT

Respondent.

MOTION TO DISMISS

Respondent Truckee Meadows Fire Protection District [“TMFPD”], by and through its
undersigned legal counsel, moves the Employees Management Relations Board [“EMRB” or
“Board”], pursuant to NRCP 12(b)(5) to dismiss the instant Complaint lodged by the
International Association of Fire Fighters, Local #2487 [“Association’’] based upon the

Complainant’s failure to State a Claim Upon Which Relief Can Be Granted, and to dismiss the
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instant Complaint pursuant to Nevada Administrative Code [“NAC”] 288.240, NAC 288.375,
and the parties’ Collective Bargaining Agreement [“CBA”].
I. OVERVIEW

The Association’s Complaint alleges that TMFPD’s decision to decline to enter into
negotiations with the Association regarding TMFPD entering into an agreement with REMSA,
a local ambulance franchisee, to provide ambulance services to specific portions of REMSA’s
franchise area was a violation of NRS 288.150(2). See Complaint, paragraph 17. The
Association alleges generally that TMFPD’s agreement with REMSA “impacts and
significantly relates to the mandatory subjects of bargaining enumerated in NRS 288.150(2).”
Id at paragraph 21. However, the Association does not allege which of the 23 separate subjects
of mandatory bargaining it is referring to, nor does the Association allege any facts as to how
this agreement may implicate any of those subjects of bargaining. In fact, the Complaint fails to
allege any facts indicating how TMFPD’s agreement with REMSA affected any of the
association members, aside from the general unsupported allegation that the agreement caused a
“change in working conditions.” How so? The Complaint alleges nothing to answer that
question. Therefore, the allegations in the Complaint fail to state a cause of action, as the facts
as alleged support TMFPD’s argument that it was merely exercising its management rights
under NRS 288.150(3).

II. STATEMENT OF RELEVANT FACTS

1. The Association is an employee organization as defined in NRS 288.040, and is
comprised of firefighting and paramedic professionals. See Complaint, paragraph 2.

2. TMFPD is a Fire Protection District formed pursuant to NRS Chapter 474, and is a
local government employer as defined at NRS 288.060. Id. at paragraph 3.

3. TMFPD and the Association entered into a collective bargaining agreement effective

from July 1, 2019 through June 30, 2022. Id. at paragraph 5.
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. For the last decade up until late 2020, TMFPD has operated ambulance services in a

limited capacity, and primarily in the Washoe Valley area. Id. at paragraph 7.
In or around November 2020, REMSA approached TMFPD about assuming
expanded ambulance transport services to include the Sun Valley area of Washoe

County. Id. at paragraph 8.

. As aresult of those expanded services, TMFPD and the Association engaged in

negotiations regarding staffing of those ambulances. This resulted in the parties
reaching a Memorandum of Understanding (“MOU”’), which was approved on
December 15, 2020, and which amended the existing CBA. See Association’s
Complaint, paragraph 9 [referencing MOUJ; see also MOU approved December 15,
2020, attached hereto as Exhibit 1.

The December 15, 2020, MOU specifically addresses ambulance staffing levels, the
classification of those employees staffing the ambulances, and issues related to
overtime pay. See Exhibit 1. The MOU also states that it is applicable through the
expiration of the current CBA unless extended or modified in writing by both
parties. Id. No modification has occurred.

On September 7, 2021, TMFPD and REMSA entered into an Agreement for
Services whereby TMFPD agreed to provide ambulance services within certain areas
of REMSA’s franchise area in Washoe County (to include Spanish Springs in
addition to Sun Valley and Washoe Valley, as well as to include portions of the
Galena Forest). The agreement has a term of five years, with automatic renewal for
an additional five years. See Complaint, paragraph 11.

There are no allegations in the Complaint which identify how the REMSA
Agreement for Services constitutes a change in working conditions that implicates

any of the subjects of mandatory bargaining contained in NRS 288.150(2), or that
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identifies any subjects of mandatory bargaining that were not already addressed in
the MOU.

III. STANDARDS FOR DISMISSAL

The Board must dismiss the Complaint if it determines that no probable cause exists for
the Complaint, NAC 288.375(1), and may do so if the parties have not exhausted their
contractual remedies, including any rights to arbitration, unless there is a showing of special
circumstances or extreme prejudice, NAC 288.375(2), or if a complainant files a spurious or
frivolous complaint. NAC 288.375(5).

Here, TMFPD asserts the Complaint lacks probable cause and therefore seeks dismissal.
The standard for a motion to dismiss is the same as that applied in the Courts. The Board
reviews the Complaint to determine whether, viewed in a light most favorable to the non-
movant, the Complaint states a claim upon which relief may be granted. NRCP 12(b)(5). The
test for determining whether the allegations of a complaint are sufficient to assert a claim for
relief is whether the allegations give fair notice of the nature and basis of a legally sufficient
claim and the relief requested. Ravera v. City of Reno, 100 Nev. 68, 70, 675 P.2d 407, 408
(1984); see also Breliant v. Preferred Equities Corp., 109 Nev. 842, 858 P.2d 1258
(1993); Western States Constr. v. Michoff, 108 Nev. 931, 840 P.2d 1220 (1992). Further, the
Board is not required to accept as true allegations that are merely conclusory. See Sprewell v.
Golden State Warriors, 26 F.3d 979, 988 (9 Cir. 2001).

The Board is to look solely to the allegations of the Complaint and must convert the
motion to dismiss into one for summary judgment if matters outside the complaint are presented
and not expressly excluded by the Board. NRCP 12(b). However, the Board may refer to
matters outside the pleadings without converting the motion to dismiss into one for summary
judgment if documents are attached to the Complaint, Breliant v. Preferred Equities Corp., 109
Nev. 842, 847, 858 P.2d 1258, 1261 (1993), or if the documents are incorporated by reference

into the Complaint and the Complaint refers to them extensively or they form the basis of the
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claim. /d. (citing Hollymatic Corp. v. Holly Sys., Inc., 620 F.Supp. 1366, 1367 (D.C.111.1985)
(contract attached to complaint and admissions in answer and in reply to counterclaim); Berk v.
Ascott Inv. Corp., 759 F.Supp. 245, 249 (D.C.Pa.1991) (court may consider document
incorporated by reference into the complaint)).

If the motion to dismiss is converted to a motion for summary judgment, the Board must
dismiss the Complaint if there are no genuine issues of material fact and the moving party is
entitled to judgment as a matter of law. Thomas v. Las Vegas Metro. Police Dept., Item No.
588, Case No. A1-045804 (Feb. 23, 2005) (citations omitted). TMFPD must first demonstrate
an absence of evidence supporting one or more elements of the Associations’ claims. /d.
(citations omitted). The burden then shifts to the Association to demonstrate the existence of a
genuine issue of fact which would require a hearing. /d. (citations omitted).

IV. ARGUMENT

In bargaining with TMFPD, both TMFPD and the Association are directed by the
Nevada Revised Statutes [“NRS”], specifically in NRS 288.150, to bargain in good faith
concerning the mandatory subjects of bargaining set forth in subsection 2 of that enactment.
Because the Association’s Complaint fails to identify which subjects of mandatory bargaining
are implicated here, TMFPD is left to speculate. NRS 288.150(2) discloses that the only
mandatory subjects that could even remotely be construed as applicable to the gravamen of the
Complaint on file herein to be (1) safety of the employee (staffing of the ambulances), (2) hours
of work required of an employee, and (3) salary or wage rates. However, all of these subjects
have either been addressed in the CBA or were addressed in December of 2020 when TMFPD
and the Association negotiated over expanded ambulance services and reached an MOU. That
MOU addressed the staffing levels of the ambulances, the employee classifications of those
staff, and overtime procedures. The September 7, 2021, agreement with REMSA did nothing to
change any of those factors, and as the MOU is valid through the end of the current CBA (June

30, 2022), it still applies to ambulance services staffed by Association members. Therefore, it
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was appropriate for TMFPD to decline to reopen bargaining as to items that were already
bargained for and agreed to by the parties, and TMFPD was merely exercising its management
rights as discussed below.

NRS 288.150(3) sets forth the subjects of bargaining which are not within the scope of
mandatory bargaining and which are reserved to the local government employer without
negotiation. These exceptions to mandatory bargaining have been embraced by both TMFPD
and the Association in Article 5 of the CBA which establishes that: “It is understood between
the parties that nothing in this Agreement (the CBA) shall be construed or interpreted to
infringe upon any management rights of the District as set forth in NRS 288.” These
fundamental management rights are enumerated in NRS 288.150(3) as follows:

3. Those subject matters which are not within the scope of
mandatory bargaining and which are reserved to the local
government employer without negotiation include:

(a) Except as otherwise provided in paragraph (u) of
subsection 2, the right to hire, direct, assign or transfer an
employee, but excluding the right to assign or transfer an
employee as a form of discipline.

(b) The right to reduce in force or lay off any employee
because of lack of work or lack of money, subject to paragraph
(v) of subsection 2.

(c) The right to determine:

(1) Appropriate  staffing levels and work
performance standards, except for safety considerations;

(2) The content of the workday, including without
limitation ~workload factors, except for safety
considerations;

(3) The quality and quantity of services to be
offered to the public; and

(4) The means and methods of offering those
services.

(d) Safety of the public.

TMFPD’s agreement with REMSA merely sets forth a time period in which TMFPD
will provide ambulance services to specified areas. Entering into this agreement had no effect

on the day-to-day responsibilities, certifications, wages or safety of any employees. Any effect
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would be limited to the number of ambulance call responses made, which falls squarely within
TMFPD’s right to make decisions regarding workload factors, the quality and quantity of
services offered to the public, and the means and methods of offering those services. It is also
telling that the Association makes no factual allegations as to how this agreement effects any of
their members, instead making the conclusory allegation that the agreement somehow effects
one of the 23 subjects of mandatory bargaining.

Lastly, because TMFPD in good faith bargained with the Association over ambulance
staffing issues in 2020, it cannot be argued that TMFPD is not bargaining in good faith. It is not
bad faith for TMFPD to exercise its enumerated management rights under NRS 288.150(3), and
to find otherwise would render that section moot.

V. CONCLUSION

The Association fails to make any factual allegations to support its contention that the
REMSA agreement effected one of the subjects of mandatory bargaining set forth in NRS
288.150(2). TMFPD and the Association already bargained over ambulance staffing, making
further bargaining unnecessary because the REMSA agreement did nothing to change the day-
to-day responsibilities, training, wages or any other of the subjects of mandatory bargaining.
Entering into an agreement with REMSA fell squarely within TMFPD’s management rights to
make decisions regarding workload factors, the quality and quantity of services offered to the
public, and the means and methods of offering those services. Therefore, TMFPD declining to
again enter into bargaining was neither a violation of NRS 288.150 nor a failure to bargain in
good faith. Therefore, it is requested that this Complaint be dismissed with prejudice.

//
/1
//
/1
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GOOD CAUSE APPEARING THEREFORE, TMFPD respectfully requests the Board to

afford the following rulings in this matter:

1.

An Order that the Complainants have, by virtue of their averments, failed to State
A Claim Upon Which Relief Can Be Granted and which Dismisses the Complaint
With Prejudice on that basis.
An Order that the Respondent be reimbursed for all its fees and costs, including
attorneys’ fees, incurred in responding to the improperly pursued Complaint on file
herein.
An Order for such other and further relief as to the Board deems just in the
premises.

DATED February 25, 2022.

CHRISTOHPER J. HICKS
Washoe County District Attorney

By__/s/Wade Carner
Wade Carner, Esq.
Deputy District Attorney
One South Sierra St.
Reno, NV 89501
ATTORNEYS FOR TRUCKEE MEADOWS
FIRE PROTECTION DISTRICT
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.070(1)(d), I certify that [ am an employee of the Office of the
District Attorney of Washoe County, over the age of 21 years and not a party to nor interested
in the within action. I certify that on this date, I deposited for mailing in the U.S. Mails, with
postage fully prepaid, a true and correct copy of the foregoing Answer to Complaint in an
envelope addressed to the following:

Thomas J. Donaldson

Dyer Lawrence, LLP

2805 Mountain Street
Carson City, Nevada 89703

I further transmitted a copy of the foregoing Answer to Complaint by electronic email to:

tdonaldson@dyerlawrence.com

Dated: February 25, 2022.

/s/ S. Haldeman
S. Haldeman
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EXHIBIT 1

EXHIBIT INDEX
MEMORANDUM OF UNDERSTANDING

EXHIBIT INDEX
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Carson City, Nevada 89703

(775) 885-1896

Dyer Lawrence, LLP
2805 Mountain Street -

BEFORE THE STATE OF NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

FILED
INTERNATIONAL ASSOCIATION OF ) March 7, 2022
FIRE FIGHTERS, LOCAL 2487, ) Case No. 2022-003 Staté’ |$/|f S%"ada
Complainant, ) Panel: 1:27p.m.
)
vs. ) COMPLAINANT’S OPPOSITION TO
) RESPONDENT’S MOTION TO DISMISS
TRUCKEE MEADOWS FIRE )
PROTECTION DISTRICT, )
)
Respondent. )
)

COMESNOW, Complainant International Association of Fire Fighters (“IAFF”), Local 2487
(“Local 2487”), by and through its attorneys, Dyer Lawrence, LLP, and Thomas J. Donaldson, Esq.,
and hereby opposes the Motion to Dismiss (“Motion™) filed by Respondent Truckee Meadows Fire
Protection District (“District”). The instant Opposition is made pursuant to NAC 288.240 and based
upon the following memorandum of points and authorities.

DATED this 7" day of March, 2022.

DYER LAWRENCE, LLP

[#6mas J. Donaldson

Nevada State Bar No. 5283

2805 Mountain Street

Carson City, Nevada 89701

(775) 885-1896 telephone

(775) 885-8728 facsimile
tdonaldson@dverlawrence.com

Attorneys for Complainant, IAFF Local 2487

Memorandum of Points and Authorities

The District contends in its Motion that Local 2487 fails to state a claim in its Complaint
upon which relief can granted. Motion, p. 1. However, based upon Local 2487's Complaint, the
documents referenced therein and attached hereto, the District’s Answer to Complaint (“Answer”)

filed herein and Nevada law, the Motion must be denied.
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Dyer Lawrence, LLP
2805 Mountain Street
Carson City, Nevada 89703
(775) 885-1896

Facts

Local 2487 is the recognized exclusive negotiating agent for purposes of establishing salaries,
wages, hours and other conditions of employment for all non-supervisory, supervisory, and
emergency support services personnel engage in the fire prevention, suppression and fire
equipment/apparatus repair and maintenance in the District. Local 2487 and the District engage in
collective bargaining pursuant to NRS Chapter 288. As a result of the parties’ negotiations,
Local 2487 and the District have entered into a negotiated Agreement (“Agreement”) effective
July 1, 2019, through June 30, 2022, which is on file with the Employee-Management Relations
Board (“Board™).

Since approximately 1986, REMSA has had the exclusive ambulance franchise in Washoe
County (excluding Incline Village and Gerlach), which as been operated by REMSA’s wholly-owned
subsidiary called RASI (Regional Ambulance Services, Inc.). REMSA and RASI utilize a “system
status management” ambulance deployment plan, which moves the ambulances throughout Washoe
County depending on coverage and anticipated Emergency Medical Services (EMS) response needs.
REMSA and RASI’s ambulance deployment plan tends to shift resources towards the core urban
areas, which results in longer response times to the peripheral/suburban areas of Washoe County.

The District has operated rescues (ambulances) in a limited fashion for the last decade with
infrequent responses primarily in Washoe Valley. In late 2020, due to the impacts of the COVID-19
Pandemic, REMSA asked the District to assume ambulance transport responsibilities (taking patients
to local hospitals) in the Sun Valley area as well through a mutual aid agreement.

As a result of the District’s expanded ambulance transport operations, on or about

December 15, 2020, Local 2487 and the District entered into a Memorandum of Understanding
(MOU) to amend their Agreement regarding ambulance staffing. Exhibit 1 hereto. The District’s
expanded ambulance transports were intended to be a short-term arrangement.! However, this

arrangement subsequently proved to be mutually advantageous for both the District and REMSA as

! The District attempts to clarify this fact in paragraph 10 of its Answer. However, the

statement was taken directly out of the “Emergency Medical Services [‘EMS’] Service Level Improvements
and Pro Forma Analysis for Ambulance Transport” (“EMS Analysis™) prepared by the District in
August, 2021. Exhibit 2 hereto, p. 4.

_2-
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well as members of the community, who benefit from shorter and more efficient ambulance
responses. Exhibit 2 hereto, p. 4.

On or about September 7, 2021, the District and REMSA entered into an Agreement for
Services (“REMSA Agreement”) for the District to provide ambulance transports in the Sun Valley,
Spanish Springs and Washoe Valley areas for five (5) years, with an automatic renewal for an
additional five (5) years. Exhibit 3 hereto. The District is in the process of hiring twelve (12)
additional Firefighter/Paramedic positions and purchasing two (2) new paramedic ambulances.
Exhibit 2 hereto, pp. 8-9.

The District will receive additional revenue from the ambulance transports and Ground
Emergency Medical Transport (GEMT) funds from the State Medicaid Program, which is anticipated
to result in cost-neutral program. The District denies this allegation in paragraph 13 of its Answer.
However, once again, this statement was taken directly out of the Staff Report dated
August 24, 2021, prepared by the District. Exhibit 4 hereto, p. 2.

On or about October 5, 2021, Local 2487 formally requested negotiations with the District
regarding the impact of the REMSA Agreement for Services. Exhibit 5 hereto. By letter dated
November 4, 2021, the District notified Local 2487 that it “does not agree that [the Agreement for
Services] constitutes a ‘change in working conditions’ which requires negotiations under NRS 288,
and therefore declines [Local 2487's] request to enter negotiations at this time.” Exhibit 6 hereto.
The District concluded the letter with “[t]he only difference now is that the ambulance personnel will
continue those same roles and functions through the duration of the transport,” i.e., from the scene
of the EMS call to the hospital ten (10) to fifteen (15) miles away. Id. at 2.

By letter dated December 7, 2021, undersigned counsel provided the District with a legal
opinion regarding the negotiability of the impact of the Agreement for Services, identified the
four (4) mandatory subjects of bargaining pursuant to NRS 288.150(2) and again requested the
District to commence negotiations by December 17, 2021. Exhibit 7 hereto. On January 11, 2022,
the District simply responded, “[tJhe District’s position on the matter you reference has not changed,
and we do not believe the issue is subject to mandatory bargaining[,]” which prompted Local 2487

to file Complaint herein. Exhibit 8 hereto.
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Finally, Local 2487 gave the District timely notice pursuant to NRS 288.180(1) to negotiate
a successor Agreement, which expires on June 30, 2022. The parties promptly commenced
negotiations. Nearly three (3) weeks before the District filed the instant Motion, on or about
February 8, 2022, Local 2487 submitted a bargaining proposal to the District regarding staffing and
compensation for employees assigned to ambulances.” However, the District has not yet formally
responded to the proposal.

Legal Authority

Except as otherwise specifically provided by NRS Chapter 288 and NAC Chapter 288, a
complainant shall not attach any document, including, without limitation, an exhibit, to a complaint.
NAC288.200(3). Itis well recognized that pleadings before an administrative agency are to be very
liberally construed. Glenn v. Ormsby Cty. Teachers Ass’n, et al., EMRB Case No. Al-045277,
Item #17, p. 2 (August 16, 1974) (citations omitted). If the pleadings give the parties fair notice of
the issues involved they are deemed sufficient. Id (citation omitted).

NAC 288.100, entitled “[d]etermination of negotiability” states:

1. If amatter is significantly related to the subjects enumerated in subsection

2 of NRS 288.150, a local government employer, upon written request by an

appropriate employee organization, shall negotiate the matter unless, in the

determination of the employer, the proposed matter to be negotiated would be

reserved to the local government employer pursuant to subsection 3 of NRS 288.150.

2. If the employer determines that the proposed matter would be reserved to

him or her pursuant to subsection 3 of NRS 288.150, the employee organization

may request the Board to review that determination. Ifthe Board, after reviewing

the determination of the employer, agrees that the controversy is a contested matter

within the meaning of chapters 233B and 288 of NRS, it may conduct a hearing.
(Emphasis supplied.)

The Employee-Management Relations Board (“Board”) may dismiss a matter if the Board
determines that no probable cause exists for the complaint. NAC 288.375(1). The Board has
repeatedly held, cases involving factual disputes, and credibility determinations, require a hearing

and cannot be disposed of by a motion to dismiss. Davis v. Las Vegas Metro. Police Dep’t, et al.,

EMRB Case No. 2019-003, Item No. 845, pp. 1-2 (August 19, 2019). An evidentiary hearing is

2 The parties' bargaining ground rules prevent Local 2487 from publically releasing the

proposal at this time.

-4 -
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required in order to determine the issues presented including the proper submission and presentation
of evidence as well as credibility determinations in accordance with NRS and NAC 288. Id.
Argument

A. The District has admitted to Local 2487's First Cause of Action.

The First Cause of Action set forth in paragraphs 19 through 21 of Local 2487's Complaint
filed herein is for a determination of negotiability pursuant to NAC 288.100. In paragraphs 19
through 21 of the District’s Answer, the District admits paragraphs 19 through 21 of Local 2487's
Complaint and specifically reiterates “that Local 2487 has requested a determination of negotiability
by the Board.” Answer, p. 4 at lines 9-10.

Not surprisingly, the District’s Motion does not mention the admissions contained in the
District’s Answer. Further, the Motion does not cite NAC 288.100 or attempt to allege how or why
a determination of negotiability by the Board is inapplicable or unwarranted in this case. Therefore,
the Motion should be denied, the Board should review the District’s determination (Exhibit 6 hereto)
and Local 2487's response (Exhibit 7 hereto), determine that the controversy is a contested matter
within the meaning of NRS Chapters 233B and 288 and conduct a hearing in accordance with
NAC 288.100(2).

B. The District is not negotiating in good faith.

Every local government employer shall negotiate in good faith through one or more
representatives of its own choosing concerning the mandatory subjects of bargaining set forth in
NRS 288.150(2) with the designated representatives of the recognized employee organization for
each appropriate bargaining unit among its employees. NRS 288.150(1). Whenever an employee
organization desires to negotiate concerning any matter which is subject to negotiation pursuant to
NRS Chapter 288, it shall give written notice of that desire to the local government employer.
NRS 288.180(1). Except as otherwise provided in NRS 288.180, if the subject of negotiation
requires the budgeting of money by the local government employer, the employee organization shall
give notice on or before February 1%. Id. The parties shall promptly commence negotiations.
NRS 288.180(3).

/17
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Incredibly, the District claims in its Motion, “[b]ecause [Local 2487's] Complaint fails to
identify which subjects of mandatory bargaining are implicated here, [the District] is left to
speculate.” Motion, p. 5 at lines 16-17. Clearly, nothing could be further from the truth.

Local 2487's Complaint includes the following specific allegations:

*k sk ok

14, On or about October 5, 2021, Local 2487 formally requested
negotiations with the District regarding the impact of the REMSA Agreement for
Services. [Exhibit 5 hereto.]

15. By letter dated November 4, 2021, the District notified Local 2487
that it “does not agree that [the Agreement for Services] constitutes a ‘change in
working conditions’ which requires negotiations under NRS 288, and therefore
declines [Local 2487's] request to enter negotiations at this time.” [Exhibit 6 hereto.]
The District concluded the letter with “[t]he only difference now is that the
ambulance personnel will continue those same roles and functions through the
duration of the transport,” i.e., from the scene of the EMS call to the hospital ten (10)
to fifteen (15) miles away. [/d. ]

16. By letter dates December 7, 2021, undersigned counsel provided the
District with a legal opinion regarding the negotiability of the impact of the
Agreement for Services and again requested a response commence negotiations by
December 17, 2021. [Exhibit 7 hereto.]

17. On January 11, 2022, the District simply responded, “[t]he District’s
position on the matter you reference has not changed, and we do not believe the issue
1s subject to mandatory bargaining[,]” which prompted the instant Complaint.
[Exhibit 8 hereto.]

k ok ok

The District substantially admits to paragraphs 14 through 17 of Local 2487's Complaint in
paragraphs 14 through 17 of the District’s Answer. Answer, p. 3. Although Local 2487 was
prohibited by NAC 288.200(3) from attaching any documents or exhibits to its Complaint,
Local 2487 referenced the legal opinion dated December 7, 2021, provided by undersigned counsel
to the District in paragraph 16 of the Complaint, which the District completely admitted in paragraph
16 of its Answer.

Clearly, given the District’s admissions and the lack of any substantive response to
Local 2487's legal opinion, the District cannot credibly claim that it was unaware of Local 2487's
legal position and the four (4) mandatory subjects of bargaining under NRS 288.150(2)(a), (g), (k)
and (r) specifically identified on page 2 of Local 2487's legal opinion. Exhibit 7 hereto. Not
surprisingly, the District acknowledges three (3) of those mandatory subjects on page 5 of its Motion.

Further, the District received Local 2487's bargaining proposal related to ambulance

personnel on or about February 8, 2022. Thus, there clearly was no reason whatsoever for the

-6 -
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District to “speculate” about anything in this matter in light of undersigned counsel’s detailed legal
opinion and the pending bargaining proposal.

Therefore, the District’s contention that Local 2487 “fails to make any factual allegations to
support its contention that the REMSA [A]greement effected [sic] one of the subjects of mandatory
bargaining set forth in NRS 288.150(2)” completely lacks merit and, hence, the Motion should be
denied. Motion p. 7 at lines 12-14.

C. The parties have not already negotiated the impact of the REMSA Agreement.

The District even resorts to arguing that the parties have already negotiated the impact of the
REMSA Agreement dated September 7, 2021, when they negotiated the MOU solely addressing
ambulance staffing in December, 2020. Motion, pp. 6-7; Exhibits 1 and 3 hereto. Not only is this
utterly illogical, but the District’s own documents prove otherwise.

The District’s EMS Analysis dated August, 2021, provides in pertinent part:

The Washoe Valley and Sun Valley ambulance response through the pandemic was

initially accomplished via the established mutual aid agreement and was intended

to be a short-term arrangement. However, this arrangement has since been

mutually advantageous for both [the District] and REMSA and the community, who

benefit from shorter and more efficient responses. Staff is now evaluating a long-

term rescue transport program for [the District] in coordination with REMSA.
Exhibit 2 hereto, p. 4. Of course, this lead to the instant REMSA Agreement, which prompted
Local 2487's timely request for negotiations. Exhibits 3 and 5 hereto. Thus, certainly the parties did
not and could not have negotiated the impact of the REMSA Agreement approximately nine (9)
months before the REMSA Agreement even existed, and, once again, the District’s Motion should

be denied.

D. Local 2487's Complaint is not frivolous or improper.

Local 2487 did everything it could to facilitate the parties’ negotiations regarding the impact
of the REMSA Agreement on the members of its bargaining unit. After the District entered into the
REMSA Agreement on or about September 7, 2021, Local 2487 requested negotiations on
October 5,2021. Exhibits 3 and 5 hereto. After receiving the District’s refusal to negotiate dated
November 4, 2021, Local 2487 sent a detailed legal opinion to the District identify the mandatory

subjects of bargaining and the reasons that those subjects needed to be negotiated. Exhibits 6 and 7

-7 -
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hereto.  Rather than rebutting anything in the legal opinion, the District simply reiterated its
unjustified position that “we do not believe the issue is subject to mandatory bargaining.” Exhibit 8
hereto. Then, after admitting in its Answer to the existence of the parties’ correspondence, the
District incredibly claims that it “is left to speculate which subjects of mandatory bargaining are
implicated by Local 2487's Complaint. Thus, not only should the District’s disingenuous Motion
be denied, but Local 2487 should be awarded attorney’s fees and costs in accordance with
NAC 288.373.
Conclusion

In good faith, Local 2487 timely requested negotiations with the District after the District
entered into REMSA Agreement in September, 2021. Local 2487 exhausted its efforts to explain
which mandatory subjects of bargaining were impacted by the REMSA Agreement and why the
parties needed to negotiate these items. Yet, the District continued to refuse to negotiate, which
prompted the instant Complaint. The District completely fails to advance any legitimate legal basis
for the Board to grant its Motion. Instead, the District has already admitted in its Answer filed herein
that the First Cause of Action in Local 2487's Complaint is accurate and appropriate under the
circumstances. Further, the District claims ignorance as to the mandatory subjects of bargaining
impacted by the REMSA Agreement, which is clearly rebutted by Local 2487's legal opinion and
bargaining proposal. Similarly, the parties did not and could not have negotiated the impact of the
REMSA Agreement nearly a year prior to the existence of the REMSA Agreement. Finally,
Local 2487's Complaint is not frivolous or improper by any means given the District’s bad faith
actions in this case.

Therefore, in light of the improper conduct of the District over the past six (6) months,
Local 2487 respectfully requests an order from the Board denying the District’s Motion, setting this
matter for hearing, if appropriate, directing the District to negotiate with Local 2487 in good faith,
117
11/
/17
/17
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as required by NRS 288.150(1), and awarding Local 2487 reasonable attorney’s fees and costs
pursuant to NRS 288.110(6) and NAC 288.373.

DATED this 7" day of March, 2022.
DYER LAWRENCE, ,'v

ThogtasF Donaldson

Nevada State Bar No. 5283

2805 Mountain Street

Carson District, Nevada 89703

Telephone: (775) 885-1896

Facsimile: (775) 885-8728

Attorneys for Complainant IAFF Local 2487
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VERIFICATION

I, Thomas J. Donaldson, declare that I am an attorney licensed to practice law in the State of
Nevada, I am over the age of eighteen (18) years, I have reviewed the attached Complainant’s
Opposition to Respondent’s Motion to Dismiss, and except as to those matters stated upon
information and belief, and as to those matters, I believe them to be true.

[ declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

DATED this 7" day of March, 2022.

Thomas J. Donaldson, Esq.

-10 -
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.070, I certify thatI am an employee of DYER LAWRENCE, LLP, and
that on the 7" day of March, 2022, I sent via electronic mail a true and correct copy of the within

COMPLAINANT’S OPPOSITION TO RESPONDENT’S MOTION TO DISMISS addressed to:

Wade Carner
Washoe County Deputy District Attorney

One S. Sierra St.
“ . m

Reno, NV 89501
wearner(@da.washoecounty.gov____
*Thomas J. Donaldson

Fi\cases\cases2 1\21077\EMRB pleadings\220228mot.opp.wpd -11-
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2 TMFPD EMS Service Level Improvements and Pro Forma 17
Analysis dated August, 2021.
3 REMSA Agreement for Services dated September 7, 2021. 11
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6 TMFPD’s response dated November 4, 2021. 2
7 Local 2487's legal opinion dated December 7, 2021. 4
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MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (*MOU”) is made and entered into this 15" day of
December 2020, by and between the Truckee Meadows Fire Protection District (“District”) and
Truckee Meadows Fire Fighters Association IAFF 2497 (“Union™)

WHEREAS, the DISTRICT and UNION have entered into a Collective Bargaining
agreement dated August 17, 2020, which agreement expires June 30, 2022 (LABOR
AGREEMENT); and

WHEREAS, the DISTRICT has recently expanded its operations to include
additional ambulance transports; and

WHEREAS, the UNION requested additional options for staffing those
ambulances UNION; and

WHEREAS, the Parties have mutually agreed to amend certain articles and
provisions of the LABOR AGREEMENT to reflect the agreed upon changes, which
amended provisions shall apply during the term of the LABOR AGREEMENT

NOW THEREFORE, the Parties hereby agree as follows:
Ambulance Staffing:

Any in-service ambulance that is staffed for the purpose of responding independently to
emergency incidents shall be staffed with two (2) personnel as follows:

* One of the positions shall be a qualified Firefighter/Paramedic.
* The second position shall be either a Firefighter, Firefighter/Paramedic, Engineer, or
Captain.

A “blended overtime list” from Telestaff shall be used to fill the second position. This list will be
comprised of all the aforementioned ranks, with the personnel having the fewest total overtime hours
offered first. Mandatory overtime shall be assigned based on a similar blended list.

An ambulance that is not specifically staffed in advance of an emergency may be transported to the
scene of an emergency with one person, so that a second person can be assigned to the ambulance
upon determination of the need for transport of the patient.

Any ambulance staffing overtime hours that are accrued for special events or standby assignments may
be taken for either overtime or comp time. This includes ski area assignment staffing.





This Memorandum will expire at the conclusion of the current collective bargaining agreement
unless extended or modified in writing by both Parties, or if included in future CBA’s.

Josh Kutz, President Date
Truckee Meadows Fire Fighters Association

IAFF Local 2487

Bob Lucey, Chair Date

Truckee Meadows Fire Protection District
Board of Fire Commissioners
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Service Level Improvements and
Pro Forma Analysis
for Ambulance Transport






Executive Summary

This proposal recommends a contract between REMSA and TMFR to provide ambulance
transport in the Sun Valley and Spanish Springs areas (Stations 45 and 46) and other
areas that may benefit the parties. If approved and implemented, this proposal will increase
the service level for Truckee Meadows Fire and Rescue (TMFR) constituents with a cost-
neutral financial impact.

The current ambulance system in Washoe County was designed in 1986 and has largely
remained unchanged for thirty-five years. Except for Incline Village and Gerlach, REMSA
provides ambulance operations in Washoe County under a franchise agreement between
Washoe County Health District and REMSA. By way of a mutual aid agreement, there are
responses provided by TMFR when the system demand is high. TMFR has operated
ambulances for 10 years, giving surge capacity and mutual aid support to the current EMS
system.

The Sun Valley & Spanish Springs area generate approximately 55% of the District’s call
volume. The north battalion accounts for 75% of the total call volume District-wide. This
proposal recommends twelve additional staff to place two paramedic ambulances in service,
24/7 at the Sun Valley and the Spanish Springs fire stations. The Board could authorize
future locations for TMFR ambulance operations. Calls for EMS service in the area have
substantially increased since the beginning of the COVID-19 pandemic. The pandemic has
put pressure on resources for both REMSA and TMFR, and this program will have mutually
beneficial results for both agencies.

Staff extensively studied expenditures and revenues. In addition to revenues derived from
transports, the District can apply for Ground Emergency Medical Transport (GEMT) funds
from the State Medicaid Program. A complex formula calculates GEMT funds, but the
District would receive reimbursement for a portion of its documented EMS costs across
many EMS program cost centers. The GEMT funds are expected to make this proposal a
cost-neutral program.

TMFR staff completed its financial analysis and has also contracted with a nationally
recognized consultant to estimate the amounts available to the District. Staff will present
the consultant’s findings at the September 7 regular Board Meeting.
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Background

The current ambulance system in Washoe County was designed in 1986 and is essentially
unchanged. Except for Incline Village and Gerlach, the ambulance operations in Washoe
County fall under the District Board of Health (DBOH) purview. In 1986, the DBOH
awarded an exclusive ambulance franchise to REMSA. REMSA is a “not-for-profit”
organization comprised of a Board that
oversees the franchise. Since its inception,
REMSA has chosen to award the
ambulance operations of that franchise to
its wholly-owned subsidiary called RASI
(Regional Ambulance Services Inc.). Most
of the employees and functions of the
ambulance system belong to RASI. REMSA
has the option of awarding that franchise to
alternative providers if it chooses. REMSA
must also conform to various performance
standards to maintain its franchise. The
DBOH monitors compliance. This exclusive
franchise arrangement was last renewed in
2014 for a 16-year term (expiration in
2030). During the tenth year of this period,
a “review of operations” shall be conducted.
If operations meet performance standards,
the term shall automatically extend an
additional six years (to then expire in 2036).
The DBOH can then extend the franchise

| REMTA Zors 8

for one more 6-year term if the DBOH is ‘ S s S ] oz o
p 1 T 3 = [:]REM?A“_ZOM;D
satisfied with operations (to then expire in R S g R L e e e

2042).
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REMSA & RASI currently operate what is called a “system status management” ambulance
deployment plan. This means that ambulances generally do not have fixed posts or
stations and are moved throughout the system during the day depending on coverage
needs and anticipated EMS response needs. This model tends to shift resources towards
the core of urban areas, where most of the service needs exist. Furthermore, the franchise
has different response time compliance requirements in differing geographic regions of the
County, dependent upon population density. Therefore, REMSA has a longer allowable
response time to the peripheral/suburban areas of the County and shorter response times
in the urban centers.

TMFR has operated rescues (ambulances) in a limited fashion for the last decade. The
response has predominantly been an infrequent occurrence. Still, TMFR had one rescue
available in Washoe Valley that could respond when REMSA was distant and in need of
surge capacity to reduce long wait times for residents in that area. However, in late 2020,
due to the impacts of the COVID-19 Pandemic, TMFR was asked to assist REMSA by
assuming transport responsibilities in the Sun Valley area as well.

The Washoe Valley and Sun Valley ambulance response through the pandemic was initially
accomplished via the established mutual aid agreement and was intended to be a short-
term arrangement. However, this arrangement has since been mutually advantageous for
both TMFR and REMSA and the community, who benefit from shorter and more efficient
responses. Staff is now evaluating a long-term rescue transport program for TMFR in
coordination with REMSA. »





Challenges and Opportunities

Throughout the era of the REMSA franchise period, the suburban /rural areas of the
County have experienced evolving levels of ambulance availability. For many years, REMSA
ambulances primarily responded to outlying incidents from a post within the cities. Due to
public concern over extended ambulance response times, several “fixed posts” were
established closer to the peripheral areas. These recently included an ambulance on Mt.
Rose Highway, one in Spanish Springs, and one in the North Valleys. Although these
ambulances were often there, they too would be drawn into the urban core when call
volume and demand required it. During the COVID-19 Pandemic, staffing shortages, staff
quarantines/illnesses, and an increase in EMS demand caused REMSA to shift its
resources again to concentrate them in the urban core. In April 2021, REMSA noticed
TMFR that an ambulance would no longer regularly post in the locations mentioned above.
A noticeable increase in response times to TMFR incidents resulted which delayed definitive
care at hospitals and extended TMFR fire engines on-scene time. TMFR has been staffing a
rescue in Sun Valley since December 2020, and that rescue has been instrumental in
reducing ambulance response times in that area. It is also regularly used to respond into
Spanish Springs when it is the closest available unit. 75% of the District’s call volume
occurs in the North Battalion (roughly split by I-80). Approximately 55% of the District’s
total call volume occurs in Sun Valley & Spanish Springs. For that reason, the staff is
recommending an additional rescue that would be staffed and deployed in Spanish Springs
while continuing operations of the rescue in Sun Valley.

In years past, operating a rescue for TMFR would have resulted in a budget deficit because
the standard billing mechanisms would not cover related expenses. In 2015 the State of
Nevada Medicaid program adopted provisions that allowed for government-owned
ambulance providers to recover additional costs through what is known as the Ground
Emergency Medical Transport Program (GEMT). GEMT requires a complex calculation of
direct and indirect costs related to providing ambulance transport and EMS responses.
These GEMT offsets will allow TMFR to operate rescues in a cost-neutral way. In that
respect, the ability to provide a better service to the community while enhancing firefighter
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staffing and suppression capabilities at relatively no additional cost to the District, has now
made this program viable and attractive.

In addition to the benefits to TMFR and its residents, the program would have mutually
beneficial outcomes for REMSA and the region. With TMFR assuming transport
responsibilities in portions of its District, REMSA can better focus its finite resources on
other areas within the County and predominantly within the cities. REMSA’s system status
management model is better designed for that, while TMFR’s fixed stations better serve the
outlying County areas.






Benefits of the Proposal

TMFR staffs its ambulances with cross-trained Firefighters/Paramedics. Two personnel
assigned to those rescues can fulfill all of the EMS functions equivalent to a REMSA crew
and also provide fire & rescue responses when needed. For example, if there is a fire,
motor vehicle accident, or other rescues in Sun Valley, the response from that station
includes three personnel on the engine and two personnel from the rescue (total of 5). The
staffing complement is advantageous for fast & efficient initial fire attacks or more effective
rescue & extrication operations.

Additionally, this deployment plan allows personnel to shift to other apparatuses, resources
or other assignments depending on the unique demands of each incident. During many
fires in the rural setting, water tenders are needed to support water supply needs.
Currently, the 3-person engine will have to use one firefighter to cross-staff and respond to
the water tender, leaving only two firefighters on the engine, limiting their operational
capability. Where the rescues are in-service, the rescue personnel can shift onto water
tenders, leaving the engine crew staffing intact for fire attack operations. This dynamic
staffing model allows for versatility during evolving emergency incidents.

Another benefit of TMFR staffing its own rescues is the ability to better triage incidents and
match response needs accordingly. In lower acuity EMS emergencies, a response of the
engine and the rescue is not required. The engine can remain in-service and available for
other calls or fires instead of committing to all EMS responses. Furthermore, when there
are simultaneous incidents in a respective area, the rescue and engine can split their
response and respond to those incidents separately.

Because this endeavor is being done collaboratively with REMSA, it allows the system to
operate in a hybrid fashion where REMSA focuses on the urban core, and TMFR focuses on
much of the suburban/rural areas of the County. However, there are occasionally times
where simultaneous incidents occur or heavy demand overtaxes either agency’s resources.
TMFR would continue to rely on REMSA to provide a secondary response when closest and
TMFR is unavailable. Conversely, when REMSA’s system is overloaded and does not have
available resources for pending EMS incidents, TMFR can provide a mutual aid response to
other areas within the County and region.
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Capital Needs

The District currently owns three rescues, with two of them in-service at any given time.
The two front-line rescues are now in service in Washoe Valley (2018 model) and Sun Valley
(2021 model). The third rescue (2005 model) is kept in reserve status if either of the front-
line units needs mechanical service or is otherwise unavailable. Staff recommends that the
District agree with REMSA to provide ambulance services in Spanish Springs, Sun Valley,
and Washoe Valley. Additional areas could be considered in the future if mutually
agreeable to TMFR & REMSA.

The District has submitted a sub-grant funding request to Washoe County for its
consideration that would fund the purchase of two additional rescues, as well as the first
year’s staffing costs. If approved, funds from the American Rescue Plan (ARP) would allow
the District to add one rescue in Spanish Springs and retire the older reserve rescue. The
requested grant funds would also help offset the first year’s rescue staffing costs while
awaiting reimbursements that can take a considerable amount of time.

The staff has conducted a preliminary assessment of the stations where three rescues
would be located. In Sun Valley, there is already adequate space for all personnel, including
the rescue staff, so there are no additional needs there.

In Washoe Valley, the rescue is currently cross-staffed by the 3-person engine crew, so
there is adequate space for all of them there. Future alternatives include relocating the
rescue to the East Lake fire station or designing the consolidated Washoe Valley fire station
with sufficient space for the engine staff and rescue crew.

In Spanish Springs, modifications are needed to the existing station. There is currently
only room for four personnel (need a minimum of S5). Short-term and long-term plans are
being considered. In the short term, minor modifications can be made to interior space
that will allow for two additional bedrooms. A temporary garage space can be added at the
- rear of the station to house the rescue or possibly construct a small addition for that
purpose. Long-term plans would require more significant renovations but should be
considered in the District’s master planning process.
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Personnel (Firefighter/Paramedics)

Each rescue that the District operates requires six full-time employees (Two per shift, with
three shifts). The proposed deployment plan would phase in additional staffing by starting
with Sun Valley & Spanish Springs staff. The Washoe Valley rescue would continue to be
cross-staffed with engine personnel until next year when the District could hire extra staff
The Sun Valley rescue is already operational and will continue operating with existing staff
until new employees are hired and trained. Spanish Springs would require six new
employees before the rescue becomes operational. The projected timeline to hire and train
the staff for Spanish Springs would result in that rescue being active at the beginning of
2022. In total, the District would
create 12 new Firefighter/Paramedic
positions now and potentially six
additional positions for Washoe
Valley in the future.

If approved, the District will hire
these additional 12 positions (in
addition to any other existing
vacancies) through a combination of
Lateral Firefighters (experienced
from other fire agencies) and new
EMTs and Paramedics (without fire
training). The Lateral Firefighters
can be trained in approximately four
weeks and begin assisting with
staffing needs in a short amount of
time. The non-fire trained EMTs and
Paramedics would attend the
District’s 14 week Fire Academy. It is tentatively scheduled to begin in mid-October and
would be complete by early February. For that reason, the Spanish Springs-rescue would
commence service in early 2022, around the same time that the newly hired personnel
complete the fire academy.






Expenditures

As previously stated, the substantial costs of operating the TMFR rescue program are with
the additional staffing needed for each rescue. Staffing of each rescue would consist of two
personnel comprised of either two Firefighter /Paramedics or one Firefighter /Paramedic and
one Firefighter/EMT. The District operates three shifts, requiring two personnel (6 total for
all three shifts). On average, the 6 FTE’s required to staff each rescue would cost the
District $742,719 for the first year (FY 21/22 salaries & benefits). Future costs would be
subject to step increases and COLA. The District is currently estimating operational
staffing costs at $800,000/year for each rescue, including salaries, benefits, and coverage
over time. Staff recommends operations and staffing of two rescues this year (Sun Valley &
Spanish Springs), for a total estimated staffing cost of $1,600,000 /year.

The other significant cost associated with the program is purchasing the rescue, gurney, &
equipment. The District already owns the necessary apparatus and equipment for the Sun
Valley & Washoe Valley stations, so there are no new costs anticipated for those stations.
As previously stated, the District has requested ARP sub-grant funds to purchase two
additional rescues and equipment that will allow for the operations of a unit in Spanish
Springs, plus one other reserve/special-event unit. Additional operational costs would
include routine fleet costs (fuel, tires, maintenance, etc.). With all of these units being
relatively new, maintenance/repair costs should be minimal and under warranty. Fuel,
tires, and routine costs are estimated at $8,000 /year for each unit.

The only other ongoing cost is EMS supplies that are utilized on incidents. TMFR has a.
resupply agreement in place with REMSA that leverages their higher volume purchasing to
minimize expenses. Those supply costs are also part of the fees that are billed to patients
during EMS incidents. On average, each rescue incurs approximately $6,000/year in
supply costs.

The total estimated operational cost of the TMFR rescue program is approximately
$814,000/rescue each year. With the recommendation of staffing two rescues for the first
year, the projected total cost is $1,628,000/year. When the Washoe Valley rescue is staffed
with dedicated personnel in future years, this total operational cost will increase to
approximately $2,442,000/year (with 18 additional firefighters).

10





Revenues

One of the many benefits of the TMFR rescue program is that it creates an additional
revenue stream outside ordinary tax revenues. Whether a patient is transported by TMFR,
REMSA, or another agency, they are billed for those services, which is customary in the
industry. TMFR’s rescue program would operate under the requirements outlined in the
REMSA franchise agreement. Part of that agreement details the “maximum average bill”
that is allowable for rescue transport services. The amount of each bill varies depending
upon the level of service provided, types of interventions and medications used, and
distance of the transport, amongst other things.

Ambulance transport fees are primarily billed to four sources, those being Medicare,
Medicaid, private insurance, and individuals. Every agency has a differing “payer mix,”
representing the total payer composition of the services patients receive. Furthermore, each
agency may have differing payer mixes within its geographic subset areas. This is mainly
due to different demographics, including access to healthcare, age, income, and other
contributing factors. As an example, the payer mixes and demographics are significantly
different in Sun Valley compared to Galena Forest. There is a much higher percentage of
Medicaid & uninsured population in Sun Valley, whereas Galena Forest comprises
Medicare and privately insured individuals. These differing payer mixes throughout
TMFR’s jurisdiction contribute to different collection rates for ambulance transport
services.

TMFR has begun to gather enough data from its ambulance operations in Sun Valley &
Washoe Valley to have preliminary estimates of what its average ambulance billings will be,
as well as its recovery rate on those bills. REMSA provided TMFR with the past three years’
worth of payer mix and actual revenues from each insurance category. The direct
ambulance billing revenues are estimated for each of TMFR’s districts in the table below.
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TMFR Rescue Transport Revenue Projections

Uninsured Medicaid Medicare Commercial Totals

WaShoe Valley Annual Transport Volume 18 36 137 60 251
Average Rate $161.00 $295.00 $459.00  $1,198.00

Revenue Estimate $2,898.00 $10,620.00 $62,883.00 $71,880.00 $148,281.00

Sun Va"ey Annual Transport Volume 132 552 693 263 1640
Average Rate 516100 $29500 $45900 $1,19800

Revenue Estimate $21,252.00 $162,840.00 $318,087.00 $3 15,074.00 $817,253.00

SpaniSh Springs Annual Transport Volume 25 47 466 163 701
Average Rate $161.00 $295.00 $459.00 $1,198.00

Revenue Estimate $4,025.00 $13,865.00 $213,894.00 $195,274.00 $427,058.00

Total Transports 2592

Total Projected Annual Transport Revenues  $1,392,592.00

One of the other significant revenue opportunities comes from creating Ground Emergency
Medical Transport (GEMT) revenues from Medicaid. Only governmental ambulance
providers that transport Medicaid patients are eligible for these funds. The methodology for
calculating what those revenues would be is somewhat complex, with several variables.
The premise behind the GEMT program is to provide additional funding that matches the
offset between what Medicaid pays directly for an ambulance transport bill and the
agencies actual cost of providing those services. Those costs include all of the direct costs
in staffing, equipment, and supplies related to the ambulance program, as well as indirect
costs associated with all other EMS functions and support services throughout the District.
Those indirect costs also include providing non-transport EMS services from all of TMFR’s
engines and personnel. Preliminary estimates of TMFR’s GEMT revenue allocation is $1.5
to $2 Million in additional revenues if transport services were provided in all three of the
proposed service areas.

TMFR has also contracted with AP Triton Consulting services to do a more detailed analysis
of projected revenues in the different portions of TMFR’s District, as well as the District as a
whole. This will also include a more detailed expense projection. Furthermore, REMSA is
considering an increase to the allowable “maximum average bill” that is approved by the
Health District, which, if approved, should increase private insurance collections going
forward.

Total anticipated revenues related to the rescue program including direct insurance billings
and GEMT revenues are:

Direct transport fees (Medicare; Medicaid, Private Insurance) ’ $1,392,592

GEMT Revenues 51,727,023

12






Non-transport fees (First responder fees, MVA fees, etc.) $150,000

TOTAL $3,269,615

Projected Net Cost

Based on the projected revenues and expenses analysis, TMFR’s rescue program will
generate slightly more revenue than the expenditures associated with the additional
staffing of the three rescues. At a minimum, the program can be expected to be cost-
neutral. The ability for the District to have 2-3 additional rescues staffed with 12-18
additional personnel is a tremendous benefit to the District. The cross-training of these
employees in both EMS & fire disciplines provides an efficient method of adding staffing
that benefits the community with additional firefighters when needed while giving an
ifnproved EMS /rescue response for people in the District. Adding these capabilities without
significantly impacting existing revenue sources provides valuable resources at little to no
cost.

Anticipated Revenues
‘Direct transport fees (Medicare, Medicaid, Private Insurance) $1,392,592
GEMT Revenues ) i . $1,727,023
Non-transport fees (First responder fees, MVA fees, etc.) $150,000

13






TOTAL

$3,269,615

Anticipated Expenses (2 Staffed Rescues)

Staffing (12 full-time employees) $1,600,000
Vehicle Maintenance and operational costs $16,000
‘Rescue Supplies $12,000
TOTAL $1,628,000

Anticipated Expenses (3 Staffed Rescues/Future Years)
Staffing (12 full-time employees) $2,400,000
Vehicle Maintenance and operational costs $24,000
Rescue Supplies $18,000
TOTAL $2,442,000
Net Revenue over Expense (2 Rescue Program) $1,641,615
Net Revenue over Expense (3 Rescue Program) $827,615
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Five Year Projections

Revenue & expense 5-year forecasts show increasing labor costs as new employees receive
step/COLA increases. Revenue projections also increase with District-wide call volume
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increases anticipated at 5% annual growth plus a 3% increase in inflation /CPI for transport

bills.

] Labor Cost Estimate [ Year1 | Year 2 ] Year3 i Year 4 | Year 5 j
Position FF/PM- 2912 FF/PM- 2912 FF/PM- 2912 FE/PM- 2912 FF/PM- 2912
Step 1 Reg Hr Rate 22,94 25.23 27.76 30.53 33.59
Incentive (9% average) 2.08 2.27 2.50 2.75 302
Medicare 1.45% 0.36 0.40 0.44 0.48 0.53
PERS Rate 44% 11.00 12,10 13,31 14.64 16.11
*Worker's Comp Rate 7.33% 1.83 2.12 233 2.56 2.82
Basic Life ER Amount (prorated per hr) 0.02 0.02 0.03 0.03 0.03
Vision ER Amount (Emp + Fam, prorated per hr) 0.06 0.07 0.07 0.07 0.08
Dental ER Amount (Emp + Fam, prorated per hr) 0.36 0.37 0.39 0.41 0.43
Medical ER Amount (Emp + Fam, prorated per hr) 5.86 6.15 6.46 6.78 7.12
PEHP 0.99 0.99 0.99 0.99 0.99
Uniform Pay 0.34 0.34 0.34 0.34 0.34
Reg Hr Rate Total Including Benefits $ 4583 | § 5007} $ 5461 |8 5959 |§ 65.06
[Total Yearly Salary i's 133,469.91 [ § 145,805.16 | § 159,034.54 | § 173,538.69 | 189,442.69 |

Position FF/EMT- 2912 FF/EMT-2912 FF/EMT- 2912 FF/EMT- 25812 FF/EMT- 2912

Step 1 Reg Hr Rate 20.05 22.06 24.26 26.69 29.36
Incentive (3% average) 0.60 0.66 0.73 0.80 0.88
Medicare 1.45% 0.30 033 0.36 0.40 0.44
PERS Rate 44% 5.08 10.00 10.99 12.09 13.30
*Worker's Comp Rate 7.33% 1.51 1.75 1.92 2.12 2.33
Basic Life ER Amount {prorated per hr) 0.02 0.02 0.03 0.03 0.03
Vision ER Amount (Emp + Fam, prorated per hr) 0.06 0.07 0.07 0.07 0.08
Dental ER Amount (Emp + Fam, prorated per hr) 0.36 0.37 0.39 0.41 0.43
Medical ER Amount {Emp + Fam, prorated per hr) 5.86 6.15 6.46 6.78 7.12
PEHP 0.99 0.99 0.99 0.99 0.99
Uniform Pay 0.34 0.34 0.34 0.34 0.34
Reg Hr Rate Total Including Benefits $ 39.181$ 4274 | § 4655 | $ 50.72 | § 55.30

[Total Yearly Salary B

114,103.17 | ¢

124,450.64 | §

147,699.72 | $

161,019.83 |

Assumptions:
3% COLAand 7% Step Annua! Increases until top stepreached

Medical and WC 5% Annual Increases

Annual Cost of 6 FF/PM's $
Annual Cost of 6 FE/EMT's S
Total Cost of Staffing 1 Ambulance {3 PM & 3 EMT) S
Total Annual Staffing Costs of 12 FTE's {2 Ambulances) §
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800,819.43 $
684,618.99 $
742,7119.21 $
1,485,438.42 $

874,83098 $
746,703.87 $
810,767.42 $
1,621,534.85 $

135,544.57 | §

954,207.21 §
813,267.39 $
883,737.30 S
1,767,474.60 $

1,041,232.13 $
886,198.32 $
963,715.22 §
1,927,430.45 $

1,136,656.14

966,118.96
1,051,387.55
2,102,775.10
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AGREEMENT FOR SERVICES

This AGREEMENT FOR SERVICES (this “Agreement”) is entered into effective as of
, 2021 (“Effective Date”) by and between the Regional Emergency Medical Services
Authority, a Nevad!a nonprofit corporation (“REMSA™) and the Truckee Meadows Fire Protection
District, a fire protection district created pursuant to NRS Chapter 474 (“IMFPD”). REMSA and TMFPD
are hereinafter collectively referred to as the “Parties.”

RECITALS

WHEREAS, REMSA holds an exclusive franchise pursuant to NRS 244.187 and 268.081 for
emergency and non-emergency ground ambulance transport within designated areas of Washoe County
pursuant to the Amended and Restated Franchise Agreement for Ambulance Service dated May 22,2014
between REMSA and the Washoe County Health District (“Franchise Agreement”).

WHEREAS, pursuant to the Franchise Agreement, REMSA may, in its discretion, enter
agreements with other licensed ambulance providers to provide emergency and non-emergency
ambulance services within the Franchise Service Area.

WHEREAS, TMFPD operates a fire department within its jurisdiction that provides emergency
response for fire, on-scene EMS and rescue services.

WHEREAS, TMFPD owns ambulance units (the “TMFPD Ambulances”) that are available for
operation by the Fire Department consistent with the Franchise Agreement.

WHEREAS, REMSA and TMFPD desire to enter into an understanding with respect to providing
and allowing TMFPD to use the TMFPD Ambulances within certain confined areas of REMSA s
Franchise Service Area on the terms and conditions set forth in this Agreement.

WHEREAS, the foundation of this agreement is a collaborative and cooperative relationship
between REMSA and TMFPD in which both parties commit to proactively communicate with one another
in a professional and collegial manner to achieve the shared goal of ongoing improvement of the
emergency response throughout our region.

NOW THEREFORE, in consideration of the mutual covenants and agreements hereinafter set
forth and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

Section 1. Authorized Limited Use of TMFPD Ambulances. During the term of this Agreement,
REMSA hereby consents to and authorizes TMFPD to use, and TMEPD agrees to use TMFPD
Ambulances and provide for and on behalf of REMSA 24 hour/day, 7 day/week ambulance services,
including ground ambulance transport (the “TIransport Services”), with respect to calls for emergency
medical service originating in those limited portions REMSA’s Franchise Service Area described in
Exhibit “A” attached hereto (the “Limited Response Zones”). In accordance with the Franchise
Agreement, TMFPD shall be responsible for funding all costs incurred by TMFPD in providing the
Transport Services hereunder and such Transport Services shall not deplete or negatively impact the
provision of services within REMSA’s Franchise Area. The provision of the Transport Services shall be
limited to the Limited Response Zones only, and nothing in this Agreement shall grant TMFPD any
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authority to provide Transport Services anywhere else in the Franchise Service Area. The Limited
Response Zones may be adjusted at any time during this agreement with the mutual consent of the parties.

Section 2. Operational Terms.

2.1 TMFPD shall, at its sole expense, equip, staff, operate, maintain and make available the
TMFPD Ambulances to respond on EMS calls within the Limited Response Zones.

2.2 TMFPD shall at all times staff each TMFPD Ambulance providing Transport Services with
the requisite the number of persons holding the certifications required to provide EMS Services under the
Franchise Agreement. TMFPD commits to provide such professional capabilities as will be required to
perform in a competent and professional manner under this Agreement. TMFPD shall perform its services
to the standard of care of a reasonable contractor that is performing the same or similar work, at the same
time and locality, and under the same or similar conditions faced by TMFPD. TMFPD shall provide the
supervisory and management personnel necessary to administer and oversee all aspects of the Transport
Services.

2.3 TMFPD shall receive and respond to calls for Transport Services from REMSA dispatch.
REMSA dispatch shall provide TMFPD information with respect to the nature and priority of the call,
however, this shall not exclude TMFPD from responding to calls in the Limited Response Zones from
their current contracted dispatch provider. TMFPD shall immediately notify REMSA dispatch if TMFPD
staffing, or equipment are unavailable to respond to any call for Transport Services, REMSA may
continue to dispatch ambulances and transport patients in the Limited Response Zones when appropriate
resources are closest, or to further supplement any response area within the Franchise Service Area to
ensure response time compliance. REMSA will work with TMFPD to ensure appropriate response times
and clinical quality standards are met and resources are used most efficiently, and efforts are not duplicated
and will collaborate and include TMFPD in discussions related to system enhancements affecting this
Agreement.

24  TMFPD will communicate with REMSA dispatch on the status of response to calls for
Transport Services through Mobile Data Computer or Radio as a back-up to include: En Route; On Scene;
Patient Contact; Transport to Destination; Arrival at Destination; Call Clear; Call Cancellations including
reasons; Hospital Delays (status 99); Destination diversions; Report Transport Mileage upon arrival at
destination.

2.5 TMFPD shall secure all required approvals of state or local agencies to operate the TMFPD
Ambulances and provide ambulance services in accordance with this Agreement, and REMSA agrees to
support such license applications for uses consistent with this Agreement.

2.6 TMFPD shall provide the Transport Services consistent with and in accordance with the
requirements under the Franchise Agreement, including response time compliance.

2.7 TMFPD shall dedicate TMFPD Ambulances for use on the Covered Services under this
Agreement, and such TMFPD Ambulances shall include REMSA branding as mutually agreed by the
. parties and the District Board of Health. . :

2.8 No Party shall be obligated to reimburse any other Party on account of any action taken or
aid rendered hereunder, for any use of material or personnel hereunder or, except where caused by the
negligent act or omission of the other party, for any damage to equipment incurred in the course of
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rendering use of their equipment or personnel for response to incidents included in this Agreement.
Nothing in this clause shall prohibit a Party that provides EMS services from billing the patient(s) that
received emergency medical care.

2.9  TMFPD shall comply with all applicable state, federal and local laws and regulations
applicable to medical care and patient services provided by TMFPD under this Agreement.

2.10  Billing and collections for Transport Services shall be the sole responsibility of TMFPD.
TMFPD shall honor the subscription benefits of the REMSA Silver Saver Program and is authorized to
bill patients, employers and insurers for Transport Services provided it does so in the same manner and
amount as authorized in the Franchise Agreement and in accordance with federal and state laws and
regulations, accreditation agencies, and payor agreements. Mileage charges may exceed those in the
Franchise Agreement due to longer distances of responses.

2.11 TMFPD shall investigate: i) all customer/patient complaints and provide investigatory
notes (to be used in monthly franchise reporting), and ii) late responses to identify late reasons
(preventable and non-preventable) and report them to REMSA for the purposes of ensuring system
efficiency and provide all follow-up and investigatory information for the incident no less seven after the
end of the previous month in which the incident occurs.

2.12 TMFPD will track and report any response delays to REMSA, including construction,
weather, traffic, equipment failure, etc., for Franchise Agreement response purposes.

2.13  TMFPD will participate with REMSA in joint continuous quality improvement (CQI)
meetings and activities as requested, including participating in and responding to complaint investigations;
investigating all late responses and utilizing response delay reporting procedures; providing data for CQI
purposes as reasonably requested; and participating in system changes/enhancements aimed at improving
patient outcomes, reducing healthcare costs, improving resource utilization, improving crew safety, etc.

Section 3. REMSA Franchise; TMFPD Limitations. TMFPD acknowledges that REMSA holds
exclusive franchise rights under the Franchise Agreement to provide emergency and non-emergency
ground ambulance transport with the REMSA Franchise Service Area. As a material inducement to
REMSA to consent to the limited rights granted in this Agreement, TMFPD agrees: 1) to provide support
as a mutual aid resource as directed by REMSA and not impair or interfere with REMSA’s rights under
the Franchise Agreement, including exclusive rights of patient transport; ii) to not operate, directly or
indirectly, or permit the operation or use of, any ambulance owned or operated by the TMFPD in violation
of this Agreement or the Franchise Agreement

Section 4. REMSA Responsibilities. REMSA shall provide and perform the following in connection
with this Agreement:

4.1 Collect and Report Response Times for reporting to the DBOH and EMS Oversight as
required by the REMSA Franchise

4.2 Provide nature and priority of EMS 911 calls in accordance with International Academies
of Emergency Dispatch (IAED) standards and Priority assignments.
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4.3 Provide call information including priority, nature of call, and scene safety information to
responding units via radio or mobile data computer.

4.4 Participate with TMFPD in joint continuous quality improvement (CQI) meetings and
activities as requested, including participating in and responding to complaint investigations; investigating -
all late responses and utilizing response delay reporting procedures; providing data for CQI purposes as
reasonably requested; and participating in system changes/enhancements aimed at improving patient
outcomes, reducing healthcare costs, improving resource utilization, improving crew safety, etc.

4.5  Perform services in compliance with requirements of the Franchise Agreement.

4.6 Dispatch TMFPD ambulances as first due ambulance transport in the agreed upon areas,
except when those resources are not available, out of position (not closest) or supplemental resources are
required to uphold the requirements of the Franchise Agreement.

Section 5. Contact Designation. The Parties shall each designate an individual from their organization
who will be responsible for periodically reviewing this Agreement, and undertaking other planning issues
considered essential in maintaining a cooperative mutual aid response system.

Section 6. Compliance.

6.1 Legal Compliance. TMFPD will at all times during the Term of this Agreement, comply
with all applicable laws, regulations and requirements of state, local and federal governmental authorities
pertaining to the Transport Services.

6.2 HIPAA. Each party may receive from the other party or may receive or create on behalf
of the other party, certain confidential health or medical information ("Protected Health Information" or
"PHI", as further defined below). This PHI is subject to protection under state and/or federal law, including
the Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 (HIPAA) and
regulations promulgated thereunder by the U.S. Department of Health and Human Services (HIPAA
Regulations). Each party represents that it has in place policies and procedures that will adequately
safeguard any PHI it receives or creates, and each party specifically agrees to safeguard and protect the
confidentiality of Protected Health Information consistent with applicable law. Without limiting the
generality of the foregoing, each party agrees that it shall have in place all policies and procedures required
to comply with HIPAA and the HIPAA Regulations prior to the date on which such compliance is
required. Subcontractor shall require employees to abide by the requirements of this section. For purposes
of this section, Protected Health Information means any information, whether oral or recorded in any form
or medium that relates to the past, present or future physical or mental health or condition of an individual;
the provision of health care to any individual; or the past, present or future payment for the provision of
health care to an individual, and (b) that identifies the individual or with respect to which there is a
reasonable basis to believe the information can be used to identify the individual. This section shall be
interpreted in a manner consistent with HIPAA, the HIPAA Regulations and other state or federal laws
applicable to PHI

6.3  Confidentiality. The Parties acknowledge that in the course of performing under this
Agreement, each Party may have access to confidential and proprietary information of the other Party,
including without limitation any information, technical data, concepts, ideas or know-how concerning a
disclosing Party or its business, whether prepared by the disclosing Party, its representatives or otherwise,
regardless of the form or format in which communicated, which is furnished to the receiving Party or its

Page 4 of 6
REMSA-TMFPD Transport Agreement





representatives, now or in the future, by or on behalf of the disclosing Party, and shall include, among
other things, all notes, analyses, compilations, studies, interpretations or other documents prepared by the
receiving Party or its representatives which contain, reflect or are based upon, in whole or in part, the
information furnished to the receiving Party or its representatives by the disclosing Party or its
representatives pursuant hereto (collectively, “Confidential Information”). The receiving party hereby
acknowledges and agrees that all Confidential Information shall constitute the sole and exclusive property
and proprietary information of the disclosing Party and that the receiving Party shall have no rights thereto.
The receiving Party and its employees, representatives, and agents shall maintain the confidentiality of the
Confidential Information and shall not sell, license, publish, display, distribute, disclose, or otherwise
make available the Confidential Information to any third party nor use such information except as
authorized by this Agreement or as expressly required by law. The receiving Party hereby acknowledges
and agrees that this obligation survives any expiration or termination of this Agreement. TMFPD
acknowledges that REMSA is not subject to the public records act and if public records requests come to
REMSA in connection with this Agreement and the Transport Services REMSA will forward them to
TMFPD.

6.4  BAA. The Parties agree to enter into a separate Business Associate Agreement regarding
the protection and use of protected health information (“PHI).

6.5 Change in Law. In the event of any material change in any federal or state law or regulation
or the interpretation or enforcement of any federal or state law or regulation that creates the significant
likelihood of sanction or penalty based on the terms of this Agreement or that impairs the ability of
Contractor to bill for the Services, upon the request of a Party, the Parties will enter into good-faith
negotiations concerning the affected provision(s) to remedy such terms or conditions. In the event the
Parties are unable to reach agreement concerning the affected provision(s), any Party will have the right
to immediately terminate this Agreement.

Section 7. Effective Date. This Agreement shall become effective upon the approval of REMSA and the
TMFPD Board.

Section 8. Term and Termination.

8.1 Term. The term of this Agreement shall commence upon the approval of REMSA and
TMFPD Board and unless sooner terminated pursuant to Section 8.2 shall expire at 11:59 p.m. on the date
which is five (5) years thereafter (together with any extensions, the "Term") on the terms and conditions
in this Agreement. A second term of 5 years shall automatically commence on the expiration of the initial
Term unless otherwise mutually agreed upon by both parties prior to the commencement date of the second
Term.

8.2  Termination. This Agreement will continue in effect until terminated or expiration.
This Agreement may be terminated by either Party with cause upon thirty (30) days written notice to the
other party, at which time that party shall have 90 days within which to cure whatever deficiency in
performance is being alleged. Any notice of termination under this Section shall be sent by certified mail
to the TMFPD Chief and CEO of REMSA, with copies to the Washoe County Health District EMS
Oversight Program.

Page 5 of 6
REMSA-TMFPD Transport Agreement






Section 9. Miscellaneous.

9.1.  Entire Agreement; Counterparts. This Agreement contains the entire understanding of the
Parties with respect to the subject matter hereof and supersedes all prior and contemporaneous agreements
and understandings, oral and written, between the Parties with respect to such subject matter. This
Agreement may be amended only by a written instrument executed by the Parties or their successors in
interest. This Agreement may be executed in multiple counterparts, each of which shall be an original and
all of which together shall constitute one agreement.

9.2 Governing Law. This Agreement shall be governed by and construed in accordance with
the laws of the State of Nevada without reference or regard to conflict of laws principles.

9.3 Severability. If any provision of this Agreement is held to be illegal, invalid, or
unenforceable by a court of competent jurisdiction, the parties shall, if possible, agree on a legal, valid,
and enforceable substitute provision that is as similar in effect to the deleted provision as possible. The
remaining portion of the Agreement not declared illegal, invalid, or unenforceable shall, in any event,
remain valid and effective for the term remaining unless the provision found illegal, invalid, or
unenforceable goes to the essence of this Agreement.

Section 10. Hold Harmless. Each party (“Releasing Party”) hereby indemnifies and releases and holds
the other party harmless from, and shall be solely responsible for, any claims, liabilities, or actions to the
extent arising from or caused by the acts or omissions of the Releasing Party, its employees, agents or
representatives in connection with the performance of rights or obligations under this Agreement,

Section 11. Limited Liability. TMFPD will not waive and intends to assert available NRS Chapter 41
liability limitations in all cases.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date written
below.

Regional Emergency Medical Services Authority  Truckee Meadows Fire Protection District

By: By:
Dean Dow Charles Moore
Chief Executive Officer Fire Chief
Dated: Dated:
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TRUCKEE MEADOWS FIRE PROTECTION DISTRICT

STAFF REPORT
Board Meeting Date: September 7, 2021

DATE: August 25, 2021
TO: Truckee Meadows Fire Protection District Board of Fire Commissioners

FROM: Alex Kukulus, Deputy Fire Chief
Phone: (775) 328-6125 Email: akukulus@tmfpd.us

THROUGH: Charles A. Moore, Fire Chief
Phone: (775) 328-6123 Email: cmoore@tmfpd.us

SUBJECT: Recommendation to approve a five-year agreement between REMSA and Truckee
Meadows Fire Protection District to allow Truckee Meadows Fire Protection District to
respond to and provide ambulance transport services within the REMSA Franchise
Service area. (All Commission Districts) FOR POSSIBLE ACTION

SUMMARY

Recommendation to approve a five-year agreement between REMSA and Truckee Meadows Fire
Protection District (TMFPD) to allow TMFPD to respond to and provide ambulance transport services
within the REMSA Franchise Service area.

PREVIOUS ACTION

December 9, 2014, the Board authorized the District to license, equip and operate an Advanced Life
support ambulance.

June 21, 2016, the Board approved a Mutual Aid Agreement between TMFPD and REMSA.
June 20, 2017, the Board approved a Mutual Aid Agreement between TMFPD and REMSA.

January 5, 2020, the Board approved revisions to the Mutual Aid Agreement between TMFPD and the
REMSA to include new provisions for the exchange of services.

BACKGROUND

Since 1986, Washoe County has had an exclusive franchise agreement with REMSA to provide
ambulance transport services throughout Washoe County, with the exception of Incline Village and
Gerlach. For many years, REMSA ambulances primarily responded to incidents in the outlying areas of
the County (predominantly TMFPD’s jurisdiction) from a post within the cities. Due to public concern
over extended ambulance response times, several “fixed posts” were established closer to the peripheral
areas. These most recently included an ambulance on Mt Rose Highway, one in Spanish Springs, and
one in the North Valleys. Although these ambulances were often there, they too would be drawn into
the urban core when call volume and demand required it. During the COVID-19 Pandemic, staffing
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shortages, staff quarantines/illnesses, and an increase in EMS demand caused REMSA to have to once
again shift its resources to concentrate them in the urban core, where there was a higher demand for
services. In April 2021, TMFPD was advised that REMSA would no longer be regularly posting
ambulances in the aforementioned fixed posts. This has led to observable increases in response times to
TMFPD incidents that results in delays in getting patients to definitive care at hospitals and also
commits TMFPD fire engines for extended periods of time.

TMFPD bhas been staffing an ambulance in Sun Valley since late 2020 and that ambulance has been
instrumental in reducing ambulance response times in that area. It is also regularly used to respond into
Spanish Springs when it is the closest available ambulance. 75% of the District’s call volume occurs in
the North Battalion (roughly split by I-80). Approximately 55% of the District’s total call volume
occurs in Sun Valley & Spanish Springs. For that reason, staff is recommending an additional
ambulance/rescue that would be staffed and deployed in Spanish Springs, while continuing operations of
the ambulance in Sun Valley. The District has also had an ambulance in Washoe Valley for several

years that has assisted REMSA with calls in that vicinity when it was the closest resource. The
ambulance in Washoe Valley would also continue to provide primary transport services to the areas of
East & West Washoe Valley, as well as portions of Galena Forest.

In years past, operating an ambulance for TMFPD would have resulted in a budget deficit due to the fact
that the normal billing mechanisms would not allow for the expenses to be covered. In 2015 the State of
Nevada Medicaid program adopted provisions that allowed for government owned ambulance providers

to recover additional costs through what is known as the Ground Emergency Medical Transport program
(GEMT). This involves a complex calculation of direct & indirect costs related to providing ambulance

transport and EMS responses. These GEMT offsets will allow TMFPD to now operate ambulances in a

more cost-neutral fashion. In that respect, the ability to provide a better service to the community while

enhancing firefighter staffing and suppression capabilities at relatively no additional cost to the District,

has now made this program viable and attractive.

In addition to the enhanced service delivery benefits to TMFPD and its residents, the program will have
mutually beneficial outcomes for REMSA and the rest of the County and region. With TMFPD
assuming transport responsibilities in portions of its District, REMSA can better focus its finite
resources on other areas within the County, and predominantly within the cities. REMSA’s system
status management model is better designed for that, while TMFPD’s fixed stations better serve the
outlying County areas.

If approved, TMFPD’s ambulance program would operate under the requirements set forth in the
REMSA franchise agreement. REMSA would continue to be ultimately responsible for compliance
with the franchise agreement, and its obligations to the District Board of Health. TMFPD would be
functioning in a similar manner as the relationship between REMSA & RASI (Regional Ambulance
Service Inc.- REMSA’s wholly owned subsidiary that operates the REMSA ambulances). The
performance requirements are fully outlined in the agreement for services, but some of the primary
obligations include response time requirements, reporting criteria, and operating within maximum
allowable rates set forth by the District Board of Health.

The biggest challenge with implementing this program is the initial years startup costs. The District has
been operating the Sun Valley ambulance for the past 9+ months with revenues from the District’s
general fund. Full estimates and projections of operating this program are outlined in the attached pro-
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forma. These projections estimate that the District will recover approximately 75% of its operational
costs through direct ambulance transport fees that are primarily paid by Medicare, Medicaid, and private
insurance. The District’s projections for GEMT reimbursements will cover the remaining portion of the
operational costs, and potentially provide for additional revenues that can be utilized for other portions
of the EMS program. These GEMT funds are only paid once per year, after a cost report is completed
for the previous fiscal year. Therefore, these funds can come up to a year or more in arrears. For that
reason, the District has submitted a request to Washoe County for a sub-grant of the current Federal
funding through the American Rescue Plan. If the County approves those requested funds to TMFPD, it
will allow the District to purchase two additional ambulances that are necessary to fully implement this
program, as well as fund the first year’s staffing costs of two ambulances. After that period of time,
transport billing revenues and GEMT reimbursements will generate enough revenue to make the
program self-sustaining into the future. The primary costs of this program are associated with additional
personnel and the purchase of the two additional ambulances. Both of those needs are addressed in
separate staff reports for consideration if this agreement with REMSA is approved.

The proposed agreement between REMSA and TMFPD is for a S-year term. This period was
recommended as an adequate timeframe to get the program established, while allowing time to refine
operations during the term of the agreement. The District will make a significant investment in capital
and personnel for this program, so a 5-year term was deemed to be adequate to allow for a return on that
investment. The agreement allows for termination at the end of the 5-year term, or for cause throughout
the duration of the agreement. There is also an automatic 5-year extension after the first term if neither
party objects to the extension. Lastly, the agreement defines the initial “zones” where TMFPD will have
primary ambulance transport responsibilities (Washoe Valley, Sun Valley, and Spanish Springs). The
agreement allows for the addition of other zones within TMFPD’s jurisdiction with mutual consent of
REMSA and TMFPD, if the District desires to expand services in the future.

FISCAL IMPACT

The estimated annual cost for 12 new positions is $1.6 million increasing annual by approximately 9%.
The Fiscal Year 2021-22 estimated cost $1.2 million, assuming new employees begin employment in
mid-October 2021 plus $560,00 for two new ambulances including equipment. Additional services and
supplies related to the program are estimated to be $28,000.

Preliminary estimates projections and data received from REMSA, direct ambulance transport fees‘are
expected to generate $1,392,952. Additional Ground Emergency Transport (GEMT) revenues are
estimated to result in an additional $1,727,023 of funds to the District.

Based on the preliminary revenues projections and estimated expenditures related to this program, the
net impact to the TMFPD District will be a net revenue of over $1.5 million. It is expected that revenues
may not be realized until up to one year after earned, therefore the District anticipates the need to fund
the Fiscal Year 2021-22 program costs upfront. If approved, the District will, at a subsequent date,
request that the BOFC approve a resolution to create a new ambulance fund.

The District has determined the following funding options for Fiscal Year 2021-22;

The District has applied for a subrecipient grant through the American Rescue Plan from Washoe
County to cover the first year of costs.






BOFC Mtg., September 7, 2021
Page 4 of 4

If the District is denied their grant application, the District may use current General Fund cash
balance to transfer funds to the new Ambulance Fund. Transfers out are exempt from NRS budget
violation reporting. The transfer may decrease ending fund balance lower than budgeted Fiscal
Year 2021-22 ending fund balance.

RECOMMENDATION

It is recommended that the Board approve a five-year agreement between REMSA and TMFPD to allow
TMFPD to respond to and provide ambulance transport services within the REMSA Franchise Service
area.

POSSIBLE MOTION

Should the Board agree with staff’ recommendation, a possible motion could be:

“I'move to approve a five-year agreement between REMSA and TMFPD to allow TMFPD fo respond to
and provide ambulance transport services within the REMSA Franchise Service area.”
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PRES;!DENT— JOsH KuTtz

VICE PRESIDENT- JAIME RIVERA
SECRETARY- RYAN WHITLOCK
TREASURER- PAT WALSH
TRUSTEE- BRIAN HALEY
TRUSTEE- PAT HUGHES
TRUSTEE- TRAVIS JOHNSON

18124 WEDGE PKWY.
STE. 143

RENO, NV. 8951 1
(775) 2337704
WWW.IAFF3B95.0RG

TRUCKEE MEADOWS FIREFIGHTERS ASSOCIATION
IAFF LOCAL 2487

Chief Moore:

IAFF Local 2487 is aware of the Agreement for Services entered into between REMSA and the
TMEFR on or about September 7, 2021. Given that the Agreement creates a new “long-term
rescue transport program for TMFR in coordination with REMSA,” Local 2487 is hereby
formally requesting negotiations with TMFR regarding the impact that providing these new
services will have on the members of the bargaining units exclusively represented by Local 2487
and the subjects of mandatory bargaining set forth in NRS 288.150(2). Please contact President
Kutz or me by October 15, 2021, to schedule a bargaining session. Thank you for your
anticipated attention to this matter.

Thomas J. Donaldson

Nevada State Bar No. 5283
Dyer Lawrence, LLP

2805 Mountain Street

Carson City, NV 89703

(775) 885-1896 office

(775) 885-8728 facsimile
tdonaldson@dyerlawrence.com
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November 4, 2021

Mr. Thomas J. Donaldson
Dyer Lawrence, LLP

2805 Mountain Street
Carson City, NV 89703

Re:  Ambulance Staffing
Dear Mr. Donaldson,

The District is in receipt of the Truckee Meadows Firefighters Association’s
request to enter negotiations regarding the recent agreement between TMFR and

REMSA for the provision of additional ambulance transport services within REMSA’s
franchise area. The District does not agree that this agreement constitutes a “change in
working conditions” which requires negotiations under NRS 288, and therefore declines

TMFA’s request to enter negotiations on this issue.

NRS 288.150 defines the mandatory subjects of bargaining and those subjects that
are reserved to the local government employer. The effects of the District entering into

this agreement with REMSA only affect the volume of ambulance transports that the
District will conduct. The management rights that are not subject to mandatory
bargaining are outlined in NRS 288.150:

NRS 288.150 Negotiations by employer with recognized employee
organization: Subjects of mandatory bargaining; matters reserved to employer
without negotiation; reopening of collective bargaining agreement during
period of fiscal emergency; termination or reassignment of employees of certain

schools.

3. Those subject matters which are not within the scope of mandatory
bargaining, and which are reserved to the local government employer without

negotiation include:

(a) Except as otherwise provided in paragraph (u) of subsection 2, the right to
hire, direct, assign or transfer an employee, but excluding the right to assign or

transfer an employee as a form of discipline.

Truckee Meadows Fire Protection District « 3663 Barron Way, Reno, NV 89511 « tmfpd.us « 775-326-6000






(b) The right to reduce in force or lay off any employee because of lack of work
or lack of money, subject to paragraph (v) of subsection 2.
(c) The right to determine:
(1) Appropriate staffing levels and work performance standards, except for
safety considerations.
(2) The content of the workday, including without limitation workload
factors, except for safety considerations;
(3) The quality and quantity of services to be offered to the public;
and,
(4) The means and methods of offering those services.
(d) Safety of the public.

The District’s decision to expand its provision of ambulance services clearly falls
under a management right to establish the “quality and quantity of services offered to
the public” as well as the “means and methods of offering those services”.

TMFPD has operated an ambulance for over a decade (dating back to Sierra Fire
operations). While the ambulance was operated infrequently before December 2020, the
staffing and operations of that ambulance had been previously negotiated with the
Local many years ago. Within Article 16 of the CBA, the staffing requirements of an
ambulance are clearly defined. Furthermore, the District and Local executed an MOU
in December 2020 to modify the ambulance staffing requirements. This was done ata
time during the Pandemic when TMFPD was beginning to assist REMSA with
increased ambulance transports. The duration of that MOU was tied to the term of the
current CBA (through June 30, 2022).

The increased ambulance transports that the District has agreed to does not
require any new training, certifications, or changes to employees’ job classification
requirements. Our personnel are already certified at the respective EMS levels, and
already conduct EMS on all calls within our District. The only difference now is that the
ambulance personnel will continue those same roles and functions through the duration
of the transport.

Cordia

Charles A. Moore, Fire Chief
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SANDRA G. LAWRENCE*
FRANCIS C. FLAHERTY
THOMAS J. DONALDSON

SUES. MATUSKA*

Of Counsel

* ALSO ADMITTED IN CALIFORNIA MICHAEL W. DYER

DYER ¢ LAWRENCE, LLP

Attorneys and Counselors at Law

December 7, 2021
Sent via email only to cmoore@tmfpd.us

Charles A. Moore, Fire Chief

Truckee Meadows Fire Protection District
3663 Barron Way

Reno, NV 89511

Re:  Agreement for Services between REMSA and TMFPD
Dear Chief Moore:

As you know, this law firm represents the Truckee Meadows Firefighters Association, IAFF Local 2487
(“Local 2487”). Contrary to your letter dated November 4, 2021, Local 2487 considers the Agreement for Services
(“Services Agreement”) entered into by the District with REMSA on or about September 7, 2021, to directly impact,
or significantly relate to, subjects of mandatory bargaining under NRS 288.150(2). The Services Agreement affects
Local 2487’s members’ working conditions and, hence, the District is required to negotiate with Local 2487 regarding
the impacts of “contracting in” those services. See, Truckee Meadows Fire Protection Dist. v. International Ass'n of
Firefighters, 109 Nev. 367, 849 P.2d 343 (1993), wherein the Nevada Supreme Court reiterated its determination that
a subject not specifically enumerated in NRS 288.150 as a nonnegotiable subject is nevertheless a mandatory subject
of bargaining if it bears a “significant relationship” to wages, hours, and working conditions.

The Nevada Government Employee-Management Relations Board (EMRB) has long held that the impacts of
subcontracting out work must be negotiated in good faith with the employees’ exclusive representative. See,
International Association of Firefighters, Local 2423 v. City of Elko, EMRB Case No. A1-045377, Item No. 160
(1984), in which the EMRB held that “the decision by the CITY OF ELKO to subcontract firefighting services is a
management prerogative; however, the impact and effect of such subcontracting agreement is the subject of mandatory
bargaining because it is significantly related to terms and conditions of employment.” Here, Local 2487 asserts that
just as the impact of a decision of “contracting out” ambulance services requires negotiations by the District, so too
would the converse decision of “contracting in” such services to be performed by the bargaining unit employees
require the District to negotiate the impact of that decision with Local 2487.

Local 2487 further asserts that the Services Agreement not only directly affects subjects listed in
NRS 288.150(2), but it also addresses subjects that significantly relate to wages, hours and working conditions. As
set forth above, both the Nevada Supreme Court and the EMRB have held that the governmental employer is obligated
to bargain with the recognized bargaining unit representative under these circumstances.

2805 Mountain Street +Carson City, Nevada 89703 4 (775) 885-1896 + (775) 885-8728 Fax + www.dyerlawrence.com





Chief Moore
December 7, 2021
page 2

The Services Agreement impacts directly or significantly the following mandatory subjects under
NRS 288.150(2):

(a) Salary or wage rates or other forms of direct monetary compensation.

(g) Total hours of work required of an employee on each workday or workweek.
(k) The method used to classify employees in the bargaining unit.

(r) Safety of the employee.

The Services Agreement affects salary and other forms of compensation such as, but not limited to, a pay incentive
or wage increase beyond the compensation that the employees currently receive based upon the employees’ increased
workload, responsibilities or required training.

Labor arbitrators and other labor boards in other states have recognized or addressed bargaining over paramedic
pay, which in the instant circumstances would take into consideration increased duties to be performed by paramedics.
See, In the Matter of the Interest Arbitration of a Dispute Between City of Elgin and International Association of
Firefighters, Local 439, 1992 ILRB Arb. LEXIS 2 (1992). During an interest arbitration, the union proposed to increase
the stipend firefighters and fire lieutenants, who were certified and assigned to work as paramedics, received monthly.
Id. *34-*42. The arbitrator held that the union’s final offer should be incorporated into the parties’ successor
agreement. In Roseburg Professional Firefighters Association v. City of Roseburg, 2014 OR PER LEXIS 97 Oregon
Employment Relations Board Decisions, Case No. UP-021-13 (201 4), the Oregon Employment Relations Board ruled,
“[a]fter considering all of the relevant circumstances, we conclude that the Department's decision to contract out
training services previously performed by lead EMS techs has a greater effect on bargaining unit work conditions than
on the Department's right to manage its enterprise. We particularly give great weight to the substantial effect of the
subcontracting decision on the two percent pay differential and loss of overtime. Consequently, the Department was
required to bargain in good faith with the Association over that decision, and its failure to do so violated
ORS 243.672(1)(e).” Similarly, in In The Matter of Arbitration Between City of Sycamore, IL And IAFF Local 3046,
2009 ILRB Arb. LEXIS 16 (2009), addressing an impasse related to an increase in stipends paid to the bargaining-unit
members certified as EMT’s to a total annual stipend of $3,000, the arbitrator agreed with the Union’s proposal. Id.
*37-*39. In City of Lynnwood v. International Association of Fire F: ighters, Local 1984, Public Employment Relations
Commission (PERC), State of Washington, 2002 WA PERC LEXIS 28; Decision 7637 (PERC) (2002), the city filed
an unfair labor practice complaint concerning its negotiations with the local. The union submitted a proposal that
paramedics be paid at a rate of 110% of the base firefighter rate of pay in the context of a rumors that the local
provider of paramedic services was ceasing operations, and that the fire department would begin providing paramedic
services. The topic was initially tabled during negotiations, but later the City proposed paying paramedics 110% of the
base firefighter rate. The union reinitiated discussion about this issue, based on changed circumstances and that a new
classification (firefighter/paramedic) be paid 115% of the base firefi ghter rate. Id. *12-*14, The city claimed bad faith
bargaining which was rejected by the Washington PERC. Id. *21 - *22.
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The District’s Services Agreement also affects the impacted employees hours of work if their shift ends and
they are still on a hospital ran. See, Truckee Meadows Fire Fighters, L A.F.F. Local 2487 v. Truckee Meadows Fire
Protection District Case, EMRB Case No. A1-045650, Item No. 448A (1999), wherein the EMRB held that overtime
and its allocation is a form of a wage rate or other form of monetary compensation, or in the alternative, it is
significantly related to those subjects mentioned therein and, therefore, is a subject of mandatory bargaining.'

You acknowledge in your letter that prior to entering into the Services Agreement, the District negotiated a
Memorandum of Understanding (MOU) with Local 2487 amending Article 16 of the parties’ 2020-2022 Labor
Agreement concerning ambulance staffing, which, of course, is a mandatory subject of bargaining. Local 2487, in good
faith, consented to the District’s expanded ambulance transports resulting from the COVID-19 pandemic, but the MOU
did not contemplate the District permanently assuming REMSA’s ambulance transports as set forth in the Services
Agreement.

Ananalogous case to this matter is Lyon County Education Association vs. Lyon County School District, EMRB
Case No. A1-045717 (2002), wherein the school district implemented a School Improvement Plan (SIP) without
negotiating with the teachers’ association. The association filed a prohibited labor practice complaint pursuant to
NRS 288.270(1). It argued “that the SIP contained subjects of mandatory bargaining or matters significantly related
thereto (NRS 288.150(2)), i.¢., hours of work and compensation, yet no negotiations took place.” It argued that the
school district refused to bargain over these subjects, even after the SIP's adoption and so the school district was in
violation of NRS 288.150. The EMRB iterated: (1) “NRS 288. 150(2) lists the mandatory subjects of bargaining and,
in particular, ‘hours of work’ and ‘salary or wage rates or other forms of direct monetary compensation’ are mandatory
subjects of bargaining;” and (2) “matters ‘significantly related’ to the mandatory bargaining subjects are likewise
mandatory subjects of bargaining” citing, Clark Co. Sch. Dist. v. Local Government Employee-Management Relations
Bd.,90 Nev. 442,530 P.2d 114 (1974); Truckee Meadows Fire Protection Dist. v. International Ass n of Fire Fighters,
109 Nev. 367, 849 P.2d 343 (1993). The EMRB then ruled that “the parties were obligated under NRS 288.150 to
negotiate certain terms of the SIP (e.g., hours and compensation), which the school district failed to do.” The EMRB
ordered the school district to “‘refrain from the action complained of’ by the [a]ssociation and negotiate with the
[a]ssociation concerning the SIP's effect on the employees mandatory bargaining subjects of, inter alia, working hours
and compensation for the schools' teams pursuant to NRS 288.110(2).” The EMRB further awarded attorney’s fees
and costs to the association.

The District has a duty pursuant to NRS 288.032 and NRS 288.150(1) to negotiate in good faith with
Local 2487. Failing to negotiate subjects clearly within the scope of mandatory bargaining or those that significantly
relate to wages, hours and working conditions constitutes bad faith bargaining and is a prohibited practice under
NRS 288.270(1)(e).

Here, the District is required to bargain with Local 2487 over the impacts of the new Services Agreement and
failing to do so constitutes a failure to bargain in violation of NRS 288.150. Local 2487.desires to avoid having.to take

: The EMRB’s decision was upheld on judicial review in the Second Judicial District Court in Case
Number CV99-04489.
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this issue to the EMRB, but will consider doing so if the District refuses to bargain with it over the impacts of the
Services Agreement. So, by Friday, December 17, 2021, please contact President Kutz or have your legal counsel
contact me to schedule a bargaining session over the impacts of the Services Agreement. Thank you.

Sincerely,

DYER LAWRENCE, LLP
/s/ Thomas J. Donaldson
Thomas J. Donaldson

TID/kg
cc: Josh Kutz, Local 2487 President
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January 11, 2022
via email - original not sent

Mr. Tom Donaldson

Dyer Lawrence, LLP

2805 Mountain Street
Carson City, Nevada 89703

Re:

Agreement for Services between REMSA and TMFPD

Dear Mr. Donaldson,

Thank you for your letter of December 7, 2021. The District’s position on the matter you reference

has not changed, and we do not believe the issue is subject to mandatory bargaining.

Best Regards,

Charles A. Moore
Fire Chief

CC:

Wade Carner, Deputy District Attorney

Truckee Meadows Fire Protection District « 3663 Barron Way, Reno, NV 8g511 « tmfpd.us « 775-326-6000
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CHRISTOPHER J. HICKS : i

Washoe County District Attorney MAR 14 2022
STATE OF NEVADA

WADE CARNER (Bar No. 11530) E.M.R.B.

Deputy District Attorney

wecarner(@da.washoecounty.gov

JENNIFER L. GUSTAFSON (Bar No. 12589)
Deputy District Attorney

One South Sierra Street

Reno, Nevada 89501

(775) 337-5700
jgustafson@da.washoecounty.gov

ATTORNEYS FOR TRUCKEE MEADOWS FIRE PROTECTION DISTRICT
BEFORE THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

o v %

INTERNATIONAL ASSOCIATION OF

FIRE FIGHTERS, LOCAL #2487,
Complainant, Case No. 2022-003

V.

TRUCKEE MEADOWS FIRE
PROTECTION DISTRICT

Respondent.

REPLY IN SUPPORT OF MOTION TO DISMISS

Respondent Truckee Meadows Fire Protection District [“TMFPD”], by and through its
undersigned legal counsel, herby files this Reply in Support if its Motion to dismiss the instant
Complaint lodged by the International Association of Fire Fighters, Local #2487
[“Association”] based upon the Complainant’s failure to State a Claim Upon Which Relief Can
Be Granted, and to dismiss the instant Complaint pursuant to Nevada Administrative Code

["NAC”] 288.240, NAC 288.375, and the parties’ Collective Bargaining Agreement [“CBA”].
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I. ARGUMENT

As the Association argues in its Opposition hereto, it is true that they are asking the
Board to make a determination of negotiability. However, this Board cannot possibly determine
whether this situation is one that requires bargaining, and/or that TMFPD’s determination that
this was an exercise of management rights was proper, if the Association’s Complaint fails to
identify what subject of mandatory bargaining is at issue, and at least some allegation of how
the REMSA agreement effects that (those) subject(s) of mandatory bargaining. The
Association’s inclusion in its Opposition of all prior correspondence is actually evidence itself
of the Complaint’s failings. Had the Complaint adequately identified the subjects of mandatory
bargaining, and how the agreement effects those subjects, there would have been no need to
include the attachments. TMFPD does not argue that prior correspondence from the
Association did not touch upon some of the subjects of mandatory bargaining, however TMFPD
disagreed with that analysis then, disagrees now, and the Complaint and Opposition, even with
all its exhibits, fail to identify why NRS 288.150(3) should not apply in this instance.

To claim that TMFPD’s Motion is disingenuous misses the point. Commonly,
arguments and discussions had before a complaint is filed will include some information and
arguments that do not make their way into the final pleadings for one reason or another; whether
it be strength of arguments and/or the legal strategy to pursue some causes of action over others.
As stated in the Motion, the purpose of a Motion to Dismiss is to test the sufficiency of the
pleadings themselves, absent inclusion of outside evidence. As such, and as stated in the instant
Motion, the test for determining whether the allegations of a complaint are sufficient to assert a
claim for relief is whether the allegations give fair notice of the nature and basis of a legally
sufficient claim and the relief requested. Ravera v. City of Reno, 100 Nev. 68, 70, 675 P.2d 407,
408 (1984); see also Breliant v. Preferred Equities Corp., 109 Nev. 842, 858 P.2d 1258
(1993); Western States Constr. v. Michoff’ 108 Nev. 931, 840 P.2d 1220 (1992). Further, the
1
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Board is not required to accept as true allegations that are merely conclusory. See Sprewell v.
Golden State Warriors, 26 F.3d 979, 988 (9" Cir. 2001).

By Attaching additional documents to its Opposition, the Association appears to be
attempting to convert this Motion to one for Summary Judgment. If the motion to dismiss is
converted to a motion for summary judgment, the Board must dismiss the Complaint if there are
no genuine issues of material fact and the moving party is entitled to judgment as a matter of
law. Thomas v. Las Vegas Metro. Police Dept., Item No. 588, Case No. A1-045804 (Feb. 23,
2005) (citations omitted). TMFPD must first demonstrate an absence of evidence supporting
one or more elements of the Associations’ claims. Id. (citations omitted). The burden then
shifts to the Association to demonstrate the existence of a genuine issue of fact which would
require a hearing. Id. (citations omitted).

Here, TMFPD entered into an agreement with REMSA, which essentially converted a
short-term arrangement to provide ambulance services to a longer-term arrangement to provide
ambulance services. The Association has not provided any factual information in its Complaint,
Opposition, or in the prior correspondence as to how making the agreement long-term as
opposed to short-term has or will have an effect on working conditions, or any of the subjects of
mandatory bargaining, that was not addressed in the current CBA or the parties’ MOU from
December, 2020, which is effective to the end of the current CBA. The only fact pointed to is
that the agreement extends the time period the ambulance services are being provided.
Therefore, there is a complete lack of evidence of any sort to demonstrate why TMFPD’s
entering into the agreement with RESMA would trigger mandatory bargaining under NRS
288.150. If there are areas of non-mandatory bargaining the Association wishes to negotiate,
they are free to do so during the currently ongoing negotiations for the CBA that will be

effective at the expiration of the current CBA (an associated MOUs).
1
1






[~ -TE S B =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Instead, the Association’s arguments actually support TMFPD’s position that entering
into the agreement with REMSA was merely an exercise of management rights under NRS
288.150(3), which is not addressed whatsoever in the Association’s Opposition hereto.

NRS 288.150(3) sets forth the subjects of bargaining which are not within the scope of
mandatory bargaining and which are reserved to the local government employer without
negotiation. These exceptions to mandatory bargaining have been embraced by both TMFPD
and the Association in Article 5 of the CBA which establishes that: “It is understood between
the parties that nothing in this Agreement (the CBA) shall be construed or interpreted to
infringe upon any management rights of the District as set forth in NRS 288.” These
fundamental management rights are enumerated in NRS 288.150(3), and are discussed in the
instant Motion.

Again, TMFPD’s agreement with REMSA merely sets forth a time period in which
TMFPD will provide ambulance services to specified areas. Entering into this agreement had
no effect on the day-to-day responsibilities, certifications, wages or safety of any employees,
and the Association makes no factual allegations as to the effect of the agreement apart from its
term. There is further no factual assertions or argument that the current CBA and associated
MOU fails to address those subjects of bargaining. Therefore, as TMFPD was exercising its
management rights pursuant to NRS 288.150(3) as to workload factors, the quality and quantity
of services offered to the public, and the means and methods of offering those services. The
Association’s pleadings and papers filed herein provide no factual dispute thereto, and this
Complaint should be dismissed.

CONCLUSION

The Association fails to make any factual allegations to support its contention that the
REMSA agreement effected one of the subjects of mandatory bargaining set forth in NRS
288.150(2), either in the Complaint or the Opposition to this Motion, apart from the general

assertion that the length of the agreement somehow effects the Association members’ working
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conditions. TMFPD and the Association already bargained over ambulance staffing, making
further bargaining unnecessary because the REMSA agreement did nothing to change the day-
to-day responsibilities, training, wages or any other of the subjects of mandatory bargaining.
Entering into an agreement with REMSA fell squarely within TMFPD’s management rights to
make decisions regarding workload factors, the quality and quantity of services offered to the
public, and the means and methods of offering those services. Therefore, TMFPD declining to
again enter into bargaining was neither a violation of NRS 288.150 nor a failure to bargain in
good faith. Therefore, it is requested that this Complaint be dismissed with prejudice.
DATED March 14, 2022.

CHRISTOHPER J. HICKS
Washoe County District Attorney

By__/s/Wade Carner
Wade Carner, Esq.
Deputy District Attorney
One South Sierra St.
Reno, NV 89501
ATTORNEYS FOR TRUCKEE MEADOWS
FIRE PROTECTION DISTRICT






W

~N N

o]

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26

CERTIFICATE OF SERVICE

Pursuant to NAC 288.070(1)(d), I certify that I am an employee of the Office of the
District Attorney of Washoe County, over the age of 21 years and not a party to nor interested
in the within action. I certify that on this date, I deposited for mailing in the U.S. Mails, with
postage fully prepaid, a true and correct copy of the foregoing document in an envelope
addressed to the following:

Thomas J. Donaldson

Dyer Lawrence, LLP

2805 Mountain Street
Carson City, Nevada 89703

I further transmitted a copy of the foregoing document by electronic email to:

tdonaldson@dyerlawrence.com
Dated: March 14, 2022.

/s/ S. Haldeman
S. Haldeman
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March 11, 2022

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 22-03)

A meeting of the Board sitting en banc, as well as that of Panel D and Panel E, of the
Government Employee-Management Relations Board, properly noticed and posted pursuant
to the Nevada Open Meeting Law, was held on Tuesday, March 8, 2022; and continued on
Wednesday, March 9, 2022; and continued on Thursday March 10, 2022. The meeting was
held online using a remote technology system called WebEXx.

The following Board members were present: Brent C. Eckersley, Esq., Chair
Sandra Masters, Vice-Chair
Gary Cottino, Board Member
Brett Harris, Esq., Board Member
Michael J. Smith, Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Michelle Briggs, Esq., Attorney General’'s Office

Members of the Public Present:’ Richard Ashcraft, Department of Corrections
Ronald Oliver, Department of Corrections
Ronald Dreher, Esq.
Evan James, Esq., Christensen James & Martin
Dylan Lawter, Esq., Christensen James & Martin

The agenda:

! Not including the attorneys of record and witnesses related to the hearing (item #3 on the agenda).
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The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 2 items were for consideration by the full Board:

1.

Call to Order & Roll Call

The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll
call the following members were present: Chair Eckersley, Board Member Smith and
Board Member Cottino. This constituted a quorum. A separate roll call was taken
Thursday morning, at which time all members were present.

Public Comment

No public comment was offered.

Panel E
Presiding Officer Brent C. Eckersley, Esq.

The following 1 item was for consideration by Panel E:

3.

Case 2021-009

In Re: Petition for Declaratory Order Concerning Unit | Pursuant to NRS 288.515
The hearing on the case was held. Simultaneous closing briefs will be due 40 days upon
receipt of the transcript.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 6 items were for consideration by the full Board:

4,

Notice of Reappointments

Board Secretary, Marisu Romualdez Abellar announced that Governor Sisolak has
reappointed Brent C. Eckersley, Esq.; Sandra Masters; Gary Cottino; and Michael J.
Smith to the Board, with terms expiring June 30, 2025. She then gave the oath of office
to each of the four individuals.

Approval of the Minutes
Upon motion, the Board approved as presented the minutes of the meeting held
February 10, 2022.

Report of the Deputy Attorney General

Senior Deputy Attorney General Michelle Briggs gave an oral report as to the status of
cases on judicial review or at the Nevada Supreme Court, and other matters related
thereto.
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7.

Role of Attorney General’s Office on Cases in Courts

Commissioner Snyder reiterated what Senior Deputy Attorney General Briggs
mentioned last month about the role of the Attorney General’s Office and the EMRB for
cases filed in the courts. Chair Eckersley then inquired of the other Board members as
to whether the EMRB should seek comments from the public and user community on
this issue. After hearing from the other members, as well as the Commissioner and
Attorney Briggs, it was agreed that the Commissioner would include this issue as an
article in the next edition of the e-newsletter, with the article first being reviewed by
Attorney Briggs.

Case 2022-002

Association of Professional-Technical Administrators v. Washoe County School
District

The Board granted a hearing for the case, which was randomly assigned to hearing
panel C.

Case 2021-016

International Union of Operating Engineers, Local 501 v. University Medical
Center of Southern Nevada

The Board granted the Stipulation and Order, as presented.

Panel D
Presiding Officer Brent C. Eckersley, Esq.

The following 1 item was for consideration by Panel D:

10.

Case 2020-021

Robert Ortiz v. Service Employees International Union, Local 1107

The panel deliberated on the Joint Status Report, as well as the decision of the SEIU
Executive Board decision dated January 31, 2022 and came to the following decision:
(1) that the stay be lifted and (2) that SEIU should be responsible to file the motion to
defer.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 3 items were for consideration by the full Board:

11.

Issues Related to a Return to In-Person Meetings

Commissioner Snyder mentioned there are several issues that need to be discussed in
relation to the return of in-person meetings, which would now occur beginning in May
2022. These are:
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a.

Requirement that the meeting start no earlier than 9:00 a.m.

The department has stated that any in-person meetings should not begin prior to
9:00 a.m. for IT staff to assist in starting and trouble-shooting any video-
conferencing equipment. Commissioner Snyder noted that the EMRB is the only
board within the department to not begin at 9:00 a.m. or later.

Search to find a location in the Carson City/Reno area

The department has stated that it would no longer wish to hold EMRB meetings
in the Director’s Office building as the rooms are not suited to large crowds.
Additionally, the path to get from the reception area to the conference rooms
passes employees working at their desks and that use of the rooms takes IT staff
away from their other duties. Staff has attempted to find an alternate site and the
Division of Human Resource Management has offered to the EMRB the use of
conference rooms under its control located in the State Library and Archives
Building. There are two different size rooms that could be used and all have new
video-conferencing equipment, which is waiting for a test to be conducted to the
Nevada State Business Center. This building is part of the Capitol Complex in
Carson City and is within a short walking distance of both DHRM and the Office
of the Attorney General, two offices which often attend our meetings.

Alternatives for Board to attend (i.e., in-person; video-conference; WebEx)
Commissioner Snyder mentioned that the meetings could be set up the way they
were prior to the pandemic, with staff and Board members located in Southern
Nevada attending at the Nevada State Business Center while Board members
located in Northern Nevada would attend in Carson City. The Board also agreed
to allow Board members to attend via WebEx when their personal presence
would otherwise only be via video-conference.

Travel budget reductions

Commissioner Snyder mentioned that the amount of the agency’s travel budget
is currently based on the amount of travel funds used in a “base” year. The current
budget is $2,868 per year. Prior to the pandemic the EMRB spent an average of
$13,644 per year over the prior two fiscal years. This problem is not unique to the
EMRB. In fact, agencies across the State that did not travel during the pandemic
had their current budget levels reduced based on the base year, which because
of the pandemic, were much less. He mentioned that the only solution would be
to request a work program (i.e., budget amendment), which would require
approval by the Interim Finance Committee, which is a committee of legislators.
Without such authorization, travel of Board members from north to south or vice
versa would be non-existent. It was the consensus of the Board to request a work
program, if for no other reason to have the funds available should they be needed
for travel to a rural area in the state or similar circumstances.

COVID mitigation measures
Commissioner Snyder raised the issue of whether the public should attend in
person or whether they should attend via WebEx. He offered the example of the
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Real Estate Commission, which is within the department, who only allows the
public to attend via WebEx unless they are part of a hearing. It was the
consensus to allow the public to attend in-person and to make available masks,
sanitizers and other mitigation measures for those who wanted to use such items.
12. Additional Period of Public Comment

13.

No public comment was offered.

Adjournment

There being no additional business to conduct, Chair Brent C. Eckersley, Esq.
adjourned the meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner
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FILED

THE URBAN LAW FIRM NOV 22 202
MICHAEL A. URBAN, Nevada State Bar No. 3875 o A g

PAUL D. COTSONIS, Nevada State Bar No. 8786 STATn:é Q et

4270 S. Decatur Blvd., Suite A-9 e

Las Vegas, Nevada 89103

Telephone: (702) 968-8087

Facsimile: (702) 968-3088

Electronic Mail: murban@theurbanlawfirm.com

pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
SERVICE EMPLOYEES
INTERNATIONAL UNION, LOCAL 1107, EMRB CASE NO: 2@1) —] ?
Complainant,
VS. COMPLAINT FOR FAILURE TO
BARGAIN IN GOOD FAITH
CLARK COUNTY,
or, alternatively,
Respondent.

PETITION FOR DECLARATORY
ORDER

PROHIBITED PRACTICE COMPLAINT
Complainant, Service Employees International Union, Local 1107 (hereinafter “SEIU Local
1107”), by and through its counsel of record, Michael A. Urban and Paul D. Cotsonis of The Urban
Law Firm, does hereby make the following Prohibited Practice Complaint pursuant to NRS §

288.270 and 288.280 and for a Declaratory Order against Clark County (hereinafter the “County”).

Statement of Parties and Jurisdiction
1. SEIU Local 1107, at all times material herein, was and is an Employee Organization as
defined by NRS § 288.240. SEIU Local 1107’s address is 2250 S. Rancho Dr., Las Vegas, NV
89102.
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2. Atall relevant times herein, the County is and has been a local government employer within
the meaning of NRS 288.060. Its address is 500 South Grand Central Parkway, Las Vegas, NV
89155.

3. The County is governed by a seven member policy making Board (hereinafter “County
Board”).

4. At all material times, SEIU Local 1107 was the exclusive bargaining representative of two
(2) bargaining units of employees at the County; bargaining eligible supervisory employees (the
“Supervisory Unit”) and bargaining eligible non-supervisory employees (the “General Unit™).

5. The Government Employee Management Relations Act is codified in the Nevada Revised
Statutes (“NRS”) Chapter 288 and governs the collective bargaining obligations of the parties.

6. This Board has jurisdiction pursuant to NRS § 288.280 to hear and determine “any
controversy concerning prohibited practices”.

7. The Board has further jurisdiction pursuant to NRS § 288.110(2) to “hear and determine any
complaint arising out of the interpretation of, or performance under, the provisions of this chapter
by any local government employer, local government employee or employee organization”.

8. NRS § 288.150(1) provides in relevant part:

“...[E]very local government employer shall negotiate in good faith
through one or more representative of its own choosing concerning
the mandatory subjects of bargaining set forth in subsection 2 with
the designated representative of the recognized employee
organization, if any, for each appropriated bargaining unit among its
employees. If either party so request, agreements reached must be
reduced to writing.”

9. NRS § 288.270(2)(a) & (b) provide in relevant part:

“It is a prohibited practice for a local government employer or for an
employee organization or its designated agent willfully to: (a)
Interfere with, restrain or coerce any employee in the exercise of any
right guaranteed under this chapter. (b) Refuse to bargain collectively
in good faith with the local government employer, if it is an exclusive
representative, as required in NRS § 288.150. Bargaining collectively
includes the entire bargaining process, including mediation and fact-
finding, provided for in this chapter.”
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Facts Relevant to the Prohibited Practice

10. The County and SEIU Local 1107 are parties to two (2) collective bargaining agreements —
one for the Supervisory Unit and one for the General Unit, both of which are effective from July 1,
2021, through June 30, 2024, (collectively the “CBAs”).

11. Within the past six (6) months the County made the unilateral decision to prepare and draft
a revised Merit Personnel System Ordinance and eighteen (18) Directives for presentation and
approval by the County Board (“Ordinance and Directives”™).

12. SEIU Local 1107 is informed and believes, and thereon alleges, that the Ordinance and
Directives included proposed changes to the terms and working conditions of Clark County
employees represented by SEIU Local 1107 and include matters that are mandatory subjects of
bargaining pursuant to NRS Section 288.

13. SEIU Local 1107 has made a written request for the County to bargain over this action.

14. The County has refused to bargain over this issue with SEIU Local 1107.

15. The County previously unilaterally attempted to present a very similar Ordinance and
Directives to the County Board in late 2020 also without bargaining with SEIU Local 1107.

16. SEIU Local 1107 believes that the unilateral revised Ordinance and Directives by the County
are a unilateral change of the terms and conditions of employment, a violation of employee protected
rights and NRS 288, and an action that may be used or result in discipline of County employees
represented by SEIU Local 1107.

FIRST CAUSE OF ACTION
[Unilateral Change to Terms and Conditions of Employment — Re New Ordinance and Directives]

17. SEIU Local 1107 hereby incorporates the allegations contained in paragraphs 1 through 16
above.

18. The County has attempted unilaterally to present for approval by the County Board, the
revised Ordinance and Directives.

19. This change constitutes an unlawful unilateral change to the terms and conditions of

employment under the CBAs.
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20. The unilateral changes are made with respect to matters that are mandatory subjects of
bargaining.

21. Nothing in the CBAs or NRS 288 permits the County to unilaterally implement changes to
the terms and conditions of employment, including previously negotiated terms for discipline,

without first bargaining with SEIU Local 1107 over such changes.

SECOND CAUSE OF ACTION
[Failure to Bargain in Good Faith - Re Ordinance and Directives]

22. Local 1107 hereby incorporates the allegations contained in paragraphs 1 through 21 above.

23. The County has proposed a unilateral change in the revised Ordinance and Directives,
without discussion or bargaining with SEIU Local 1107.

24. Under NRS Chapter 288 and applicable precedent, the County is required to bargain in good
faith regarding issues affecting terms and conditions of employment and mandatory subjects of
bargaining.

25. The failure to bargain over a mandatory subject of bargaining constitutes a per se violation
of the duty to bargain in good faith.

THIRD CAUSE OF ACTION
[Petition for Declaratory Order]

26. SEIU Local 1107 hereby incorporates the allegations contained in paragraphs 1 through 25
above.

27. NAC 288.360 permits a recognized employee organization to petition the EMRB for a
declaratory order regarding the applicability or interpretation of any statutory provision or of any
regulation or decision of the EMRB.

28. An actual and existing controversy exists between SEIU Local 1107 and the County
concerning the application and interpretation of the CBAs and the unilateral presentation of the
revised Ordinance and Directives to the County Board.

29. Specifically, there is a dispute as to whether the unilateral change is a breach of the duty to

bargain in good faith required by NRS 288.
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WHEREFORE, Complainant respectfully prays as follows:

1) For an order requiring Clark County to bargain in good faith;

2) For an order invalidating Clark County’s unilateral presentation of the revised
Ordinance and Directives to the County Board.

3) For an order enjoining Clark County from implementing changes to terms and
conditions of employment and the presentation and approval of the revised Ordinance
and Directives until the parties have negotiated and agreed to the implementation of
changes to the CBAs;

4) For an award of reasonable attorney’s fees and costs;

5) For such other relief deemed just and proper.

Dated: November 22, 2021 THE URBAN LAW FIRM

205227

/s/ Michael A. Urban
MICHAEL A. URBAN, Nevada Bar No. 3875
PAUL D. COTSONIS, Nevada Bar No. 8786
4270 S. Decatur Blvd., Suite A-9
Las Vegas, Nevada 89103
Telephone: (702) 968-3087
Facsimile: (702) 968-8088
Electronic Mail: murban@theurbanlawfirm.com
pcotsonis@theurbanlawfirm.com
Counsel for SEIU Local 1107
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CERTIFICATE OF SERVICE

I hereby certify that on the 22 day of November 2021, I filed an original of the forgoing
COMPLAINT FOR FAILURE TO BARGAIN IN GOOD FAITH or, alternatively,
PETITION FOR DECLARATORY ORDER via e-mail as follows:

Employee Management Relations Board
3300 W. Sahara Avenue, Suite 260

Las Vegas, Nevada 89104
emrb@business.nv.gov

I also mailed one copy via certified mail, prepaid postage, with a return receipt requested of
the foregoing pleading to the following:

Mr. Curtis Germany

Director of Human Resources

Clark County 500 S. Grand Central Parkway, 3™ Floor
Las Vegas, Nevada 89155

/8/ April Denni
An employee of THE URBAN LAW FIRM
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STEVEN B. WOLFSON

District Attorney

CIVIL DIVISION

State Bar No. 001565

By: SCOTT R. DAVIS FILED
Deputy District Attorney December 15, 2021
State Bar No. 10019 State of Nevada
By: NICOLE R. MALICH E.M.R.B.
Deputy District Attorney 4:56 p.m.

State Bar No. 13180

500 South Grand Central Pkwy., Suite 5075

Las Vegas, Nevada 89155-2215

Telephone (702) 455-4761

Fax (702) 382-5178

E-Mail: Scott.Davis(@ClarkCountyDA.com
Nicole.Malich(@ClarkCountyDA .com

Attorneys for Clark County

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SERVICE EMPLOYEES INTERNATIONAL )
UNION, LOCAL 1107,
Case No: 2021-019

Complainant,
VS.

CLARK COUNTY,

Resnondent

CLARK COUNTY,
Counterclaimant

VS.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1107,

Counter-respondent

N N N N N N N N N N N e N e N N e e N

ANSWER AND COUNTERCLAIM

COMES NOW, Respondent/Counterclaimant CLARK COUNTY, by and through
District Attorney, STEVEN B. WOLFSON, through Scott Davis, Deputy District Attorney
and Nicole R. Malich, Deputy District Attorney, and pursuant to NAC 288.200 and in

Answer to the Complaint on file herein, admits, denies and alleges as follows:

S:\EMRB\SEIU v. County\2021.019\Answer and Counterclaim.docx 1 Of 7
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1. Answering paragraph 1 of the Complaint, Respondent admits the allegations
contained therein.

2. Answering paragraph 2 of the Complaint, Respondent admits the allegations
contained therein.

3. Answering paragraph 3 of the Complaint, Respondent admits the allegations
contained therein.

4. Answering paragraph 4 of the Complaint, Respondent admits the allegations
contained therein.

5. Answering paragraph 5 of the Complaint, Respondent alleges that this
paragraph contains no factual allegations and alleges only legal conclusions to which no
answer is required. To the extent an answer is required, Respondent admits the allegations
contained therein.

6. Answering paragraph 6 of the Complaint, Respondent alleges that this
paragraph contains no factual allegations and alleges only legal conclusions to which no
answer is required. To the extent an answer is required, Respondent admits that this Board
has jurisdiction over prohibited labor practices as provided in NRS 288.110, but denies that
the Complaint alleges a prohibited labor practice by Respondent.

7. Answering paragraph 7 of the Complaint, Respondent alleges that this
paragraph contains no factual allegations and alleges only legal conclusions to which no
answer is required. To the extent an answer is required, Respondent admits that this Board
has jurisdiction over prohibited labor practices as provided in NRS 288.110, but denies that
the Complaint alleges a prohibited labor practice by Respondent.

8. Answering paragraph 8 of the Complaint, Respondent admits that this
paragraph accurately quotes the cited portion of NRS 288.150(1).

9. Answering paragraph 9 of the Complaint, Respondent admits that this
paragraph accurately quotes the cited portion of NRS 288.270(2)(a) and (b).

10.  Answering paragraph 10 of the Complaint, Respondent admits the allegations

contained therein.

S:\EMRB\SEIU v. County\2021.019\Answer and Counterclaim.docx 2 Of 7
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11.  Answering paragraph 11 of the Complaint, Respondent admits only that it
intends to present revisions to the County’s merit personnel ordinance and system to the
County Board of Commissioners for review and possible change.

12.  Answering paragraph 12 of the Complaint, Respondent admits that the merit
personnel system would apply to employees in the General Unit and the Supervisory Unit, as
well as all other County employees as required by NRS 245.215(2). Respondent denies that
the proposed amendment includes changes to matters that are mandatory subjects of
bargaining and denies the remaining allegations contained therein.

13.  Answering paragraph 13 of the Complaint, Respondent admits the allegations
contained therein.

14.  Answering paragraph 14 of the Complaint, Respondent admits the allegations
contained therein.

15.  Answering paragraph 15 of the Complaint, Respondent admits that a proposed
ordinance change was placed on the agenda for the Board of County Commissioners in
2020.

16.  Answering paragraph 16 of the Complaint, Respondent alleges this paragraph
is compound, vague and cannot be properly answered without clarification. To the extent an
answer is required, Respondent denies the allegations contained therein.

17.  Answering paragraph 17 of the Complaint, Respondent repeats and realleges
its answers to paragraphs 1 through 16, above.

18.  Answering paragraph 18 of the Complaint, Respondent admits that the revised
personnel system is being presented to the County Board for possible approval.

19.  Answering paragraph 19 of the Complaint, Respondent denies the allegations
contained therein.

20.  Answering paragraph 20 of the Complaint, Respondent denies the allegations
contained therein.

21.  Answering paragraph 21 of the Complaint, Respondent alleges that this

paragraph alleges only legal conclusions to which no answer is required. To the extent an
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answer is required, Respondent denies the allegations contained therein.

22.  Answering paragraph 22 of the Complaint, Respondent repeats and realleges
its answers to paragraphs 1 through 21, above.

23.  Answering paragraph 23 of the Complaint, Respondent admits only that it has
not bargained with Complainant over the merit personnel change and denies the allegation
that it has not discussed the proposal with Complainant.

24.  Answering paragraph 24 of the Complaint, Respondent alleges that this
paragraph alleges only legal conclusions to which no answer is required. To the extent an
answer is required, Respondent admits that NRS Chapter 288 requires the parties to mutually
bargain in good faith over mandatory subjects of bargaining but denies that this case
implicates the mandatory subjects of bargaining.

25.  Answering paragraph 24 of the Complaint, Respondent alleges that this
paragraph alleges only legal conclusions to which no answer is required. To the extent an
answer is required, Respondent admits that the failure to bargain over mandatory subjects of
bargaining can constitute a violation of the duty to bargain. Respondent denies that this case
implicates any such mandatory subjects of bargaining.

26.  Answering paragraph 26 of the Complaint, Respondent repeats and realleges
its answers to paragraphs 1 through 25, above.

27.  Answering paragraph 27 of the Complaint, Respondent alleges that this
paragraph alleges only legal conclusions to which no answer is required. To the extent an
answer is required, Respondent admits that NAC 288.360 enables a party to seek a petition
for declaratory order from this Board.

28.  Answering paragraph 28 of the Complaint, Respondent denies the allegations
contained therein.

29.  Answering paragraph 29 of the Complaint, Respondent denies the allegations
contained therein.

30.  Any allegation not otherwise responded to above is denied.

S:\EMRB\SEIU v. County\2021.019\Answer and Counterclaim.docx 4 Of 7
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AFFIRMATIVE DEFENSES

First Affirmative Defense

The Complaint is not supported by probable cause.

Second Affirmative Defense

Pursuant to NAC 288.100 Respondent has made a determination of negotiability.
Thus the County is excused from prior refusals to bargain, even if a mandatory bargaining
obligation is found to exist.

Third Affirmative Defense

The disputes raised in the complaint do not arise under NRS Chapter 288 and are
beyond the authority of this Board.

Fourth Affirmative Defense

Respondent is excused from bargaining because mandatory subjects of bargaining
refenced in the Complaint, if any, are covered by the terms of the existing agreement.

Fifth Affirmative Defense

All possible defenses may not have been alleged herein as specific facts were not
available after reasonable inquiry; and therefore, Respondent reserves its right to amend this
Answer to allege additional defenses if subsequent investigation warrants.

COUNTERCLAIM FOR PROHIBITED LABOR PRACTICE
(Violation of NRS 288.270(2)(a) and (b))

1. Clark County has twelve employee groups, consisting of eleven distinct
bargaining units.

2. Complainant/Counter-respondent Service Employees International Union,
Local 1107 (“SEIU”) represents only two of the eleven bargaining units for employees in
Clark County. SEIU is not a recognized bargaining agent for the other ten employee groups
or for employees that are not situated within a bargaining unit.

3. SEIU has demanded to bargain over the County’s proposed update to its merit

personnel system.
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4. Pursuant to NRS 245.213(1) and except as provided in NRS 245.215(2) the
County’s merit personnel system applies universally to County employees in every
employee group.

5. NRS 288.270(2)(a) specifies that it is a prohibited labor practice for an
employee organization to willfully interfere with, restrain or coerce any employee in the
exercise of their rights guaranteed by Chapter 288 of NRS.

6. By demanding to negotiate on behalf of employees that it does not represent,
SEIU’s actions violate NRS 288.270(2)(a).

7. Precedent from this Board in International Association of Firefighters, Local
1265 v. City of Sparks, Item No. 136, EMRB Case No. A1-045362 (Aug. 21, 1982) permits a
local government employer to bring a claim against an employee organization for a violation
of NRS 288.270(2)(a).

8. NRS 288.270(2)(b) specifies that it is a prohibited labor practice for an
employee organization to bargain in good faith with a local government employer.

0. Demanding to bargain on behalf of employees outside of the represented
bargaining unit violates the good-faith bargaining obligations imposed on SEIU by NRS
288.270(2)(b).

10.  Pursuant to NRS 288.110(2), this Board may order an entity such as SEIU to
refrain from action that violates the provisions of Chapter 288.

/1]
/1]
/1]
/1]
/17
/17
/17
/17
/1]

S:\EMRB\SEIU v. County\2021.019\Answer and Counterclaim.docx 6 Of 7






© 0 9 & »n B W N =

N NN NN N N NN e e e e e e e e e
0 N9 O W R WD =D 0 YWD = o

WHEREFORE, Respondent/Counterclaiming CLARK COUNTY prays that:

1. Complainant/Counter-respondent take nothing by reason of the Complaint on
file herein;

2. Complainant/Counter-respondent be ordered and directed by this Board to
refrain from demanding to negotiate on behalf of employees who are outside
the bargaining units represented by SEIU; and

3. That Respondent/Counterclaimant be awarded all fees and costs permitted
under NRS 288.110(6).

DATED this 15" day of December, 2021.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: _/s/Scott Davis

SCOTT R. DAVIS

Deputy District Attorney

State Bar No. 10019

NICOLE R. MALICH

Deputy District Attorney

State Bar No. 13180

500 South Grand Central Pkwy., Suite 5075
Las Vegas, Nevada 89155-2215

Attorneys for Clark County

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Office of the Clark County District
Attorney and that on this 15% day of December 2021, I served a true and correct copy of the
foregoing, Answer and Counterclaim by e-mailing the same to the following recipients.
Service of the foregoing document by e-mail is in place of service via the United States
Postal Service.

Michael Urban, Esq.

Urban Law Firm

4270 S. Decatur Blvd., #A-9

Las Vegas, Nevada 89103
murban@theurbanlawfirm.com

/s/ Aisha A. Rincon

An Employee of the Clark County District
Attorney’s Office — Civil Division
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STEVEN B. WOLFSON

District Attorney FILED
CIVIL DIVISION

State Bar No. 001565 g/ltatrch leil 20%2
By: SCOTT R. DAVIS ate o Nevada
Deputy District Attorney E.M.R.B.
State Bar No. 10019 4:30 p.m.

By: NICOLE R. MALICH

Deputy District Attorney

State Bar No. 13180

500 South Grand Central Pkwy., Suite 5075

Las Vegas, Nevada 89155-2215

Telephone (702) 455-4761

Fax (702) 382-5178

E-Mail: Scott.Davis(@ClarkCountyDA.com
Nicole.Malich(@ClarkCountyDA .com

Attorneys for Clark County

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SERVICE EMPLOYEES INTERNATIONAL )
UNION, LOCAL 1107,
Case No: 2021-019

Complainant,
VS.

CLARK COUNTY,

Respondent

CLARK COUNTY,
Counterclaimant

VS.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1107,

Counter-respondent

B N R L e g N M e e ) e '

RESPONDENT/COUNTERCLAIMANT CLARK COUNTY’S
PRE-HEARING STATEMENT

COMES NOW, Respondent/Counterclaimant CLARK COUNTY, by and through
District Attorney, STEVEN B. WOLFSON, through Scott R. Davis, Deputy District
Attorney and Nicole R. Malich, Deputy District Attorney, and pursuant to NAC 288.250 and

files its pre-hearing statement in the above-referenced matter.
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I. STATEMENT O F ISSUES OF FACT AND LAW TO BE DETERMINED BY
THE BOARD

Does the Board have authority over a county’s adoption of the merit personnel
ordinances and regulations that are required by NRS 245.213-.216?

Does NRS Chapter 288 require a county employer to bargain with a recognized
bargaining agent over changes to the merit personnel ordinances and regulations that are
required by NRS Chapter 245?

If Clark County was required to bargain over its ordinances and regulations
establishing a merit personnel system, did it in fail to bargain in good faith with Local 1107?

Does the adoption of a merit personnel ordinance and regulations without bargaining
constitute a unilateral change?

If a county is required to bargain with a bargaining agent over a merit personnel
system, does it owe the same duty to bargain with all recognized bargaining agents?

Did SEIU Local 1107 violate NRS 288.270(2)(a) or 288.270(2)(b) by demanding
negotiations over a merit personnel system that applies to employees outside the SEIU
bargaining unit?

II. MEMORANDUM OF POINTS AND AUTHORITIES

This is not a Chapter 288 matter.

The EMRB has authority over matters arising under Chapter 288, but it has no
authority over matters that arise outside of Chapter 288. The facts and legal issues that are
raised by Local 1107 arise out of NRS Chapter 245, specifically the requirements that a
county must adopt a merit personnel system by means of ordinance and attached regulations.
NRS 245.213-.215.

A. Local 1107 Will Not Be Able to Prove a Unilateral Change

A unilateral change requires Local 1107 to prove the following elements: (1) the
employer breached or altered the collective bargaining agreement; (2) the employer's action
was taken without bargaining with the recognized bargaining agent over the change; (3) the

change in policy concerns a matter within the scope of representation; and (4) the change is
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not merely an isolated breach of the contract, but amounts to a change of policy; i.e., the
change has a generalized effect or continuing impact on bargaining unit members’ terms and
conditions of employment. O ’Leary v. Las Vegas Metropolitan Police Department, Item No.
803, EMRB Case No. A1-046116 (May 15, 2015).

Local 1107 will not be able to prove these elements.

The most obvious point of failure is that Local 1107 will fail to prove that the County
breached or altered the collective bargaining agreement when it adopted the revised merit
personnel ordinance. The only way that the merit personnel system could conceivably alter a
collective bargaining agreement is if the merit personnel system were to supersede or
somehow change an existing agreement. But the effect that a merit personnel system has on
a collective bargaining agreement is not a factual dispute at all. It is a legal question, and one
that is clear. As a matter of law, the merit personnel changes do not, and cannot, alter the
terms of a collective bargaining agreement. NRS 245.215(3). And the County’s intent was
clearly to not alter the terms of any existing agreement when it adopted the merit personnel
system. Clark County Ord. 2.40.070(b). Local 1107 will not even be able to mount a
coherent argument on this point because in order to make such an argument Local 1107 must
adopt the position that an agreement can be changed by a county’s merit personnel system,
and that position is contrary to law.

This is a prominent point of failure, but it is not the only point of failure in Local
1107’s theory. Local 1107 will also fail to establish that the merit personnel system is within
the scope of mandatory bargaining. E.g. Laborers' Int'l Union of N. Am., Loc. 1029 v. State
through Dep't of Health & Soc. Servs., 310 A.2d 664, 668 (Del. Ch. 1973). Here too, Local
1107 would have to assume a position that is contrary to law in order to press its unilateral
change claim.

As a matter of law, Local 1107’s authority to demand bargaining coincides with the
scope of the bargaining unit that it represents. Chapter 288 divides the county’s employees
into twelve different sub-units, eleven of which are recognized bargaining units, nine of

which are represented by organizations other than Local 1107. A bargaining unit is in turn
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represented by a single bargaining agent, and the County is obligated to bargain exclusively
with the bargaining agent over select terms and conditions for the employees in the unit that
each agent represents. See NRS 288.150; NRS 288.170; NRS 288.134. Thus, for example,
Local 1107 has no authority to bargain over the terms of employment that affect Deputy
District Attorneys. That authority is vested with another organization — the Clark County
Prosecutor’s Association. By the same token the Prosecutors’ Association has no authority to
bargain over the terms of employment that affect members of the SEIU bargaining unit.

This system requires that each bargain agent stay in its appropriate lane.

Local 1107’s entire theory is rests on the premise that it does not need to stay in its
appropriate lane. If Local 1107 were to bargain over a merit personnel system it inherently
would bargain over terms that are binding on employees such as Deputy District Attorneys
who are not a part of the SEIU bargaining unit, e.g. NRS 252.070(6), and who have voice at
all in whether SEIU ought to represent them. Because of this, a merit personnel system
cannot possibly be within the scope of mandatory bargaining, and bargaining over the same
with any, or even all, bargaining agents would violate the principle of exclusive
representation.

Along these same lines, the County will be able to show that Local 1107 made a
bargaining demand over the merit personnel system, and that in so doing Local 1107 sought
to bargain over terms of employment for employees outside its bargaining unit, and who are
represented by other organizations.

Even if for some reason the Board were to find that SIEU meets these elements, it
will not be able to show that the County did not bargain, as the evidence will show that the
County did engage in conversations with a number of stakeholders before adopting the
revised merit personnel ordinance, including with Local 1107.

B. Local 1107 Will Not Be Able to Show Bad Faith Bargaining

Local 1107’s bad faith bargaining cause of action asserts that the County is required
to bargain over the merit personnel ordinance and regulations, and that the County did not do

so0. (Complaint 9 22-25). This will fail for the same reasons stated above, the County is not
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required to bargain with Local 1107 over the merit personnel system, and to require the
County to do so would only violate the principle of exclusive representation. Even if it were
obligated to bargain over merit personnel ordinances, the County did satisfy any such
obligations by meeting and discussing the revisions to the merit personnel system with Local
1107.

C. Clark County Will Be Able to Show that Local 1107 Interfered with the
Rights of Other Employees and Employee Organizations

As noted above Local 1107’s bargaining demand arrogated to itself the prerogative to
bargain on behalf of nearly all Clark County employees, including those who are outside the
SEIU bargaining unit and who in many cases are represented by other recognized employee
organizations. This is a prohibited labor practice.

The Board recognized this point in International Association of Firefighters, Local
1265 v. City of Sparks, Item No. 136, EMRB Case No. A1-045362 (Aug. 21, 1982), in which
it held that a union’s demand to bargain on behalf of employees who were outside its
bargaining unit was a violation of NRS 288.270(2)(a). The same principle applies in this
case and convicts Local 1107 of engaging in a prohibited labor practice.

III. LIST OF POSSIBLE WITNESSES

1. Any witness identified by Complainant.

The following witnesses are c¢/o
Scott Davis, Deputy District Attorney
500 South Grand Central Parkway

Las Vegas, Nevada 89155
2. Christina Ramos
3. Curtis Germany
4. Any necessary rebuttal witness

IV. ESTIMATE OF TIME
1-2 days
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V. STATEMENT REQUIRED BY NAC 288.250(1)(c)

Pursuant to NAC 288.250(1)(c), the County submits that there are no other pending or
anticipated proceedings related to this matter.

DATED this 21% day of March 2022.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: /s/ Scott R. Davis

SCOTT R. DAVIS

Deputy District Attorney

State Bar No. 10019

NICOLE R. MALICH

Deputy District Attorney

State Bar No. 13180

500 South Grand Central Pkwy., Suite 5075
Las Vegas, Nevada 89155-2215

Attorneys for Clark County

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Office of the Clark County District
Attorney and that on this 21% day of March, 2021, I served a true and correct copy of the
foregoing Respondent/Counterclaimant Clark County’s Pre-Hearing Statement, by e-
mailing the same to the following recipients. Service of the foregoing document by e-mail is
in place of service via the United States Postal Service.

Christensen James & Martin

Evan L. James, Esq.

Dylan J. Lawter, Esq.

7440 W. Sahara Ave.

Las Vegas, Nevada 89117

Attorneys for Complainant, Service
Employees International Union, Local 1107
elj@cimlv.com

dill@cimlv.com

/s/ Aisha A. Rincon

An Employee of the Clark County District
Attorney’s Office — Civil Division
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CHRISTENSEN JAMES & MARTIN

EVAN L. JAMES, ESQ. (7760) FILED
DYLAN J. LAWTER, ESQ. (15947)

7440 W. Sahara Avenue g/larch 1?:\1’ 20%2
Las Vegas, Nevada 89117 tate of Nevada
Telephone: (702) 255-1718 E.M.R.B.
Facsimile: (702) 255-0871 4:55 p.m.

Email: elj@cjmlv.com, djl@cjmlv.com
Attorneys for Local 1107

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
SERVICE EMPLOYEES
INTERNATIONAL UNION, LOCAL 1107, | CASE NO.: 2021-019
Complainant/Counter-
Respondent,

VS.
CLARK COUNTY,

Respondent, Counter-
Claimant.

COMPLAINANT’S PREHEARING STATEMENT
Complainant/Counter-Respondent, Service Employees International Union, Local
1107 (“Local 1107”), by and through its counsel of record, pursuant to NAC 288.250,
hereby submits its Prehearing Statement.

Dated this 21st day of March, 2022.
Christensen James & Martin

By:_/s/ Dylan J. Lawter
Dylan J. Lawter, Esq.
Nevada Bar No. 15947
7440 W. Sahara Avenue
Las Vegas, NV 89117
Attorneys for Local 1107
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MEMORANDUM OF POINTS AND AUTHORITIES
L.
ISSUES OF FACT

1. Whether the County failed to bargain over changes to the terms and
conditions of employment for Local 1107 members.

2. Whether the revised Merit Personnel System Ordinance and Directives
impact the relevant collective bargaining agreements and members of Local 1107.

II.
ISSUES OF LAW

1. Did the County violate NRS § 288, et seq. by failing to bargain over Merit
Personnel Ordinance Directive No. 1, which governs whether certain job positions should
be exempt from bargaining units?

2. Did the County violate NRS § 288, e seq. by failing to bargain over Merit
Personnel Ordinance Directive No. 2, which governs employment recruitment and
selection?

3. Did the County violate NRS § 288, et seq. by failing to bargain over Merit
Personnel Ordinance Directive No. 6, which withholds union-member employee records
from union representatives?

4. Did the County violate NRS § 288, et seq. by failing to bargain over Merit
Personnel Ordinance Directive No. 7, which directs the County to discipline employees
who have their driver’s licenses suspended, restricted, or revoked?

5. Did the County violate NRS § 288, e seq. by failing to bargain over Merit
Personnel Ordinance Directive No. 18, which governs the employee telecommuting

policy and was the subject of bargaining with other unions within the County?
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I11.
FACTS

The underlying facts in this case are straightforward. Local 1107 represents
certain employees employed by Clark County. Specifically, Local 1107 represents
employees for the General Unit as well as supervisory employees in the Supervisory
Unit. Local 1107 and Clark County are parties to two Collective Bargaining Agreements
(“CBAs”), one for the General Unit and another for the Supervisory Unit. The
represented employees are in various Clark County departments and the CBAs cover a
plethora of job positions. No evidence exists that Local 1107 sought to bargain on behalf
of County employees not covered by the CBAs!

In 2021, the County prepared and drafted a revised Merit Personnel System
Ordinance along with eighteen Directives (“Ordinance and Directives™) for presentation
and approval by the County Board. The Ordinance and Directives were implemented on
January 3, 2022. Before the Ordinance and Directives were implemented, Local 1107
sent the County a written request to bargain over the issues in this action. The County
admitted in its Answer to Local 1107°s Complaint that it refused to bargain with Local
1107 over these issues. See County’s Answer, at 3 § 14.

There are five personnel directives that are the subject of this action (the “Subject

Directives”):

1. Personnel Directive No. 1: Position Types and Exempt Status;

2. Personnel Directive No. 2: Employment Recruitment and Selection;
3. Personnel Directive No. 6: Employee Records;

4. Personnel Directive No. 7: Driver’s License Requirement; and

5. Personnel Directive No. 18: Employee Telecommuting Policy.

Local 1107 filed a prohibited practice complaint on November 22, 2021, for the
County’s unilateral change to terms and conditions of employment and failure to bargain

in good faith prior to implementing the Subject Directives.

-3-
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Iv.
ARGUMENT

The County’s failure to bargain is a prohibited practice. “It is a prohibited practice
for a local government employee or for an employee organization or its designated agent
willfully to ... [r]efuse to bargain collectively in good faith with the local government
employer ... as required in NRS 288.150.” NRS 288.270(2)(b). Mandatory subjects of
bargaining are found in NRS 288.150(2). When a subject matter is directly and
significantly related to any one of the subjects enumerated in NRS 288.150(2)(a) through
(t), it is mandatorily negotiable. County of Washoe v. Washoe County Employees
Association, EMRB Case No. A1-045365 (March, 8, 1984). Under Nevada law, an
employer may not unilaterally implement a change to the terms and conditions of
employment concerning one or more of the mandatory subjects of bargaining listed in
NRS 288.150(2) without bargaining over the change with the recognized bargaining
agent. See City of Reno v. Reno Police Protective Ass'n, 118 Nev. 889, 59 P.3d 1212
(2002).

The County engaged in a prohibited practice when it failed to bargain. “The
method used to classify employees in the bargaining unit” is a matter of mandatory
bargaining. NRS 288.150(2)(k). This is so because how an employee is classified affects
the job description of the employee and the work associated with the position. The
County’s adoption of Personnel Directive No. 1 violates this provision by allowing the
County to unilaterally establish employees’ position types for use in County departments
or agencies. As noted in one case, ‘“focus on what [the [County]] views as ‘core’ job
families versus ‘non-core’ job families, which it plans to contract permanently, serves to
undermine the composition and breadth of the bargaining unit and, by doing so, is not
authorized by the [CBA].”” Indep. Lab. Emples. Union v. ExxonMobil Research & Eng’g
Co., No. 19-2988, 2021 U.S. App. LEXIS 25729, at *9 (3d Cir. Aug. 26, 2021). In

deciding which positions are authorized and what work may apply to the bargaining unit,
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the County inherently erodes the bargaining unit. Thus, the County should not be
permitted to execute this directive without bargaining with Local 1107.

NRS 288.150(2)(m) states that it is mandatory to bargain over protection of
employees in the bargaining unit from discrimination because of participation in
recognized employee organizations, and NRS 288.270 makes it a prohibited practice to
discriminate in regard to hiring, tenure, or any term or condition of employment. The
County’s unilateral adoption of Personnel Directive No. 2 is a power grab by the County,
which avoided bargaining and gained the ability to exclude workers from Local 1107
bargaining units through delayed hiring or failure to notify the union of a position
opening. Yet again, this will result in the erosion of the bargaining unit and members of
Local 1107 will be unable to compete for jobs. The County should be compelled to
bargain over such a provision.

Local 1107 has the duty and right to represent employees. “Each collective
bargaining agreement must be in writing and must include, without limitation:
[procedures to resolve disputes].” NRS 288.505. Moreover, the County is required to
disclose to the union requested information. NRS 288.180, 288.270, and NRS 288.280.
Personnel Directive No. 6 establishes a policy and procedure that interferes with that duty
and right. Indeed, the County has already refused to provide Local 1107 with relevant
information from employee files, claiming that such information is not within its ability
to disclose. Personnel Directive No. 6 goes further to declare, to the exclusion of the
words “Local 1107, that Local 1107 has no right to such information. The County never
bargained over this matter and unilaterally implemented a policy and directive that must
be addressed in CBA negotiations.

NRS 288.150(2)(1) shows that discharge and disciplinary procedures are
mandatory subjects of bargaining. The County’s adoption of Personnel Directive No. 7
clearly flies in the face of this statutory provision, because the policy allows for employee

discipline and temporary or permanent demotion without consulting with the employee’s
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representative (if any). Failure to bargain over discipline and discharge is a prohibited
practice. This directive also allows the County to discriminate against disabled persons
and may be used to discriminate against an employee even where the employee’s job
duties do not involve use of a motor vehicle. Because discipline is a mandatory subject of
bargaining, the County should be enjoined from enforcing this directive.

NRS 288.032 states that employers and labor organizations must bargain in good
faith with respect to terms and conditions of employment. By implementing Personnel
Directive No. 18, the County has abandoned its duty to bargain in good faith over
particularly important terms and condition of employment, namely telecommuting or
working remotely. Due to the COVID-19 pandemic and shifting conditions in labor,
whether an employee works outside of the traditional workplace is certainly a term or
condition of employment. The County has refused to bargain with Local 1107 over this
matter in the past, yet it has bargained with other unions on the matter. Because terms and
conditions of employment require bargaining, the County should be enjoined from
enforcing this directive until the matter is resolved.

In response to the County’s counterclaim, Local 1107 denies that it has sought to
bargain on behalf of any employee outside of the two bargaining units it represents. The
County will fail to produce any evidence that it was Local 1107’s intent to bargain on
behalf of anyone other than the bargaining units it represents. Local 1107 merely seeks a
declaratory order allowing it to bargain with the County over the substance of the Subject
Directives as they apply to the bargaining units Local 1107 represents—whether other
bargaining agents seek to do similarly is up to them. Local 1107 hereby incorporates its
argument against the County’s counterclaim from its December 29, 2021, Opposition to
Clark County’s Motion to Dismiss. For purposes of this Statement, some of the most
relevant provisions of that argument are summarized below.

NRS 243.213(1) states that each county with a “population of 100,000 or more

shall by ordinance establish a merit personnel system for all employees of the county
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except those exempted under the provisions of NRS 245.213 to 245.216, inclusive.”
Under NRS 245.215(3), if a provision of the merit personnel system conflicts with a
CBA, that provision simply does not apply to those employees covered by that CBA,
because CBAs take precedence. The County is not relieved of its obligation to bargain
over subjects of mandatory bargaining and those subjects that significantly impact those
mandatory subjects simply by adopting an ordinance under the merit personnel system.
Of course, the County may adopt the Subject Directives inasmuch as they are consistent
with Nevada law. But where those Subject Directives involve subjects of mandatory
bargaining or have a significant impact on those subjects, the County must bargain with
Local 1107 if it wants the Subject Directives to apply to employees represented by Local
1107.
V.
CONCLUSION

The County’s unilateral implementation of Personnel Directives Nos. 1, 2, 6, 7,
and 18 constitutes a prohibited practice under NRS 288.

Therefore, Local 1107 urges the Board to (1) enjoin the County from
implementing changes to terms and conditions of employment until the parties have
bargained over the terms in the Subject Directives, (2) require the County to bargain in
good faith, and (3) invalidate the County’s enforcement of the Subject Directives against
bargaining units represented by Local 1107.

VI
WITNESS LIST

Local 1107 may call one or more of the following witnesses:

1. Jim Cohen

Mr. Cohen is expected to testify about the how the County’s unilateral ability to

decide which employees are exempt from the bargaining unit erodes the bargaining unit.
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He is also expected to testify about how the County is using Personnel Directive
No. 7 to discipline employees who have their driver's license suspended even though the
position does not require use of a vehicle. The witness is also expected to testify about
how the directive discriminates against disabled people.

2. Brent Miller, Chief Steward

Mr. Miller is expected to testify about how Personnel Directive No. 2 impacts the
parties’ relationship and Local 1107 members’ ability to compete for jobs.

He is also expected to testify about how Personnel Directive No. 6 impacts the
CBA and union representation.

3. Rick Prieto, Chief Steward

Mr. Prieto is expected to testify about how the County is using Personnel
Directive No. 7 to discipline employees who have their driver’s license suspended even
though the position does not require use of a vehicle. The witness is also expected to
testify about how the directive discriminates against disabled people.

4. Michelle Maese, Chief Steward

Michelle is expected to testify about how the County refused to bargain over the
employee telecommuting policy in the past and then unilaterally included the matter as a
policy and directive, how the County has bargained with other unions on the matter, and
how the policy impacts workers.

VIL
ADMINISTRATIVE STATEMENT

There are no pending or anticipated administrative, judicial, or other proceedings
related to the subject of this hearing.
/11
/11
/11
/11
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VIII.

ESTIMATE OF TIME

Local 1107 estimates that its presentation will take one to two days.

DATED this 21st day of March, 2022.

Christensen James & Martin

By:_/s/ Dylan J. Lawter

Dylan J. Lawter, Esq.
Nevada Bar No. 15947
7440 W. Sahara Avenue
Las Vegas, NV 89117
Attorneys for Local 1107
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CERTIFICATE OF SERVICE

I hereby certify that on March 21, 2022, I caused a true and correct copy of the

foregoing Prehearing Statement to be filed via email, as follows:

Employee Management Relations Board
emrb(@business.nv.gov

I hereby certify that on March 21, 2022, a true and correct copy of the foregoing
Prehearing Statement was served on Respondent via first-class mail and email, at the

following addresses:

Scott Davis & Nicole Malich
Deputy District Attorneys

Civil Division

500 South Grand Central Parkway
Las Vegas, NV 89155
Scott.Davis(@clarkcountyda.com
Nicole.Malich@clarkcountyda.com

CHRISTENSEN JAMES & MARTIN

By: __/s/ Dylan J. Lawter
Dylan J. Lawter, Esq.
7440 W. Sahara Ave.

Las Vegas, NV 89117
Email: djl@cjmlv.com
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Christian Gabroy (#8805)

Kaine Messer (#14240) MAR 28 2022
The District at Green Valley Ranch
170 South Green Valley Parkway, Suite 280 STATE %FRNBEVADA

Henderson, Nevada 89012
Tel (702) 259-7777

Fax (702) 259-7704
christian@gabroy.com
kmesser@gabroy.com
Attorneys for Petitioner

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SUSAN FINUCAN, an individual; Case No.: 2020-0019
Dept. F
Plaintiff,
vs.
CITY OF LAS VEGAS, a political JOINT STATUS REPORT

subdivision of the State of Nevada;

Respondent.

JOINT STATUS REPORT
COMES NOW Petitioner Susan Finucan (“Complainant,” “Petitioner” or “Finucan”), by

and through her attorneys Christian Gabroy, Esq., and Kaine Messer, Esq. of Gabroy |
Messer, and the City of Las Vegas, by and through their Counsel hereby submits this Joint
Status Report per this Board’s Ruling granting the Motion to Defer on or about March 24,
2021.

Respondent City of Las Vegas’ Motion to Defer was granted on March 24, 2021.

Such Order states that the parties shall provide to this Board a Joint Status Report
according to the schedule determined by the Commissioner. This is to serve as such Joint
Status Report.

The parties are actively engaged in litigation in our Federal Court. This matter went
to settlement conference in such action and the matter was not resolved. The parties are

continuing to discuss settlement. The parties submitted their joint proposed discovery plan

Page 1 of 2
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|
and scheduling order on January 10, 2022. The scheduling order was entered by United !
States Magistrate Judge Albregts on January 11, 2022. :
Discovery in the Federal Court proceeding is set to close on October 3, 2022. No ‘
trial date has been set in such Federal Court proceeding.
Per such March 24, 2021 Order, the parties will file their next Joint Status Report

on or about June 23, 2022. |
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Dated this 28th day of March 2022,
GABROY | MESSER

By: /s/ Christian Gabroy

Christian Gabroy, Esq. (#8805)
Kaine Messer, Esq. (#14240)

170 S. Green Valley Pkwy, Suite 280
Henderson, Nevada 89012

Tel: (702) 259-7777

Fax: (702) 259-7704

Attorneys for Petitioner

Dated this 28th day of March 2022.
CITY OF LAS VEGAS

By: _ /s/ Jeffrey Galliher

Jeffrey Galliher, Esq. (#8078)
City of Las Vegas

495 South Main Street, Sixth Floor
Las Vegas, NV 89101

Fax: (702) 386-1749
jgalliher@lasvegasnevada.gov
Attorney for Respondent
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AARON D. FORD

Attorney General FILED
KEVIN A. PICK (NV Bar No. 11683) March 25, 2022
Sr. Deputy Attorney General State of Nevada
State of Nevada E.M.R.B.
Office of the Attorney General 10:52 a.m.

5420 Kietzke Lane, Suite 202
Reno, NV 89511

Tel: 775-687-2129

Email: kpick@ag.nv.gov

Attorneys for Respondent

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

AMERICAN FEDERATION OF STATE, Case No. 2020-020
COUNTY AND MUNICIPAL EMPLOYEES- Panel F
LOCAL 4041, and SHARI KASSEBAUM,

Complainants,
V.

STATE OF NEVADA, ex rel, its DEPARTMENT
OF CORRECTIONS,

Respondent.

JOINT STATUS REPORT

Respondent, STATE OF NEVADA, ex rel, its DEPARTMENT OF CORRECTIONS, by and
through counsel, Aaron D. Ford, Attorney General of the State of Nevada, Kevin A. Pick, Sr. Deputy
Attorney General, and Complainants, AMERICAN FEDERATION OF STATE, COUNTY AND
MUNICIPAL EMPLOYEES-LOCAL 4041, and SHARI KASSEBAUM, by and through counsel, Adam
Levine, Esq., hereby submit this Joint Status Report.

On January 28, 2021, this matter came before the State of Nevada, Government Employee-

Management Relations Board (hereinafter “Board), for consideration and decision on Respondent’s
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November 2, 2020, Motion to Dismiss. On February 4, 2021, the Board ordered that the Motion to Dismiss
be denied without prejudice and stayed this matter pending the exhaustion of Ms. Kassebaum’s
administrative remedies, specifically Appeal No. 2108513-RZ (which is the underlying appeal of Ms.
Kassebaum's termination from NDOC).

On February 19, 2021, the parties appeared before Hearing Officer Robert Zentz, who was assigned
to preside over the termination appeal. The parties agreed to tentatively set the termination appeal hearing
for August of 2021. However, the termination appeal hearing did not go forward in August of 2021, because
Ms. Kassebaum also had a pending appeal of a 2-day suspension and 15-day suspension (Appeal Nos.
2004780-MG and 211458-RZ) which she sought to have decided prior to her termination appeal on the basis
that the prior discipline was relied upon in whole or in part in the decision to terminate.

Kassebaum’s administrative appeals of the 2-day and 15-day suspension were dismissed by the
respective hearing officers, who found a lack of jurisdiction. Kassebaum has now appealed the 2-day and
15-day suspensions to the Nevada Supreme Court (Docket #83942 and Docket # 84008), both of which are
pending a final decision.

Dated this 25th day of March 2022. Dated this 25th day of March 2022.

AARON D. FORD LAW OFFICE OF DANIEL MARKS
Attorney General

By:_/s/ Kevin A. Pick By: /s/ Adam Levine, Esq.
KEVIN A. PICK Adam Levine, Esq.
Senior Deputy Attorney General Nevada Bar No. 004673
Nevada Bar No. 11683 610 South Ninth Street
5420 Kietzke Lane, Suite 202 Las Vegas, NS 89101

Reno, NV 89511
kpick@ag.nv.gov
Attorneys for Respondent

office(@danielmarks.net
alevine@danielmarks.net
Attorney for Complainants
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FISHER & PHILLIPS LLP
MARK J. RICCIARDI, ESQ.
Nevada Bar No. 3141

ALLISON L. KHEEL, ESQ.
Nevada Bar No. 12986

300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101
Telephone: (702) 252-3131
Facsimile: (702) 252-7411

E-mail: mricciardit@fisherphillips.com

E-mail; akheel@fisherphillips.com

FILED
MAR 2§ 2022
STATE OF NEVADA
EMRE.

Attorneys for Respondents City of Henderson and Chief Thedrick Andres

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

HENDERSON POLICE
SUPERVISORS ASSOCIATION, a
Nevada Non-Profit Corporation and
Local Government Employee
Organization, and Their Named and
Unnamed Affected Members,

Complainants,

VS.

CITY OF HENDERSON; CITY OF
HENDERSON POLICE
DEPARTMENT; POLICE CHIEF
THEDRICK ANDRES; DOE

INDIVIDUALS I THROUGH X; ROE

ENTITIES I THROUGH X,

Respondents.

EMRB Case No.: 2020-031

JOINT STATUS REPORT

N Nt St Nt Nt St mat? matt Nt st ' et wuat’ st st au at “euat t’ e

Complainant Henderson Policy Supervisors Association, a Local Government

Employee Organization, and their Named and Unnamed Affected Members (“HPSA™),

by and through their representatives of record, Richard P. McCann, of the Nevada

Association of Public Safety Officers/fCWA Local 9110, and Nicholas M. Wieczorek,

Esq., of the law firm of Clark Hill, PLLC, and Respondents City of Henderson (“City”)

FP 43488192.1






o B I = Y e Y N

T e e T T T S
A W R WN e O

FISHER & PHILLIPS LLP
300 S. Fourth St., Ste. 1500
Las Vegas, Nevada 89101

N NN RN NNN NN = = e
0 NN U R W= O O W

and Police Chief Thedrick Andres (collectively “Respondents™), by and through their
undersigned counsel, Fisher & Phillips LLP, hereby submit the following Status Report
in the above-referenced matter as follows:

Respondents had initially filed a Motion seeking Deferral to the Grievance and
Arbitration Procedure on four (4) pending grievances that appeared to be factually related
to the allegations in the Complaint. The Notice of Entry of Order dated July 13, 2021,
indicated that the matter was stayed pending the resolution of the four pending grievances.
The parties provide the following update on the status of the matters.

With respect to the Books Grievance, the matter was scheduled for grievance
arbitration on August 25, 2021. Shortly prior to the arbitration. the City of Henderson
filed a Complaint in Clark County District Court seeking a judicial declaration of the
rights and responsibilities of the parties with respect to whether the Brooks matter was
grievable under the Collective Bargaining Agreement between the parties. Complainants
moved to dismiss the Complaint as being procedurally improper and as seeking to litigate
issues reserved for the arbitration process. The City responded to the Complainants’
Motion to Dismiss, and filed a Countermotion for Summary Judgment on the same legal
issues. The matter is currently pending before the District Court and oral arguments were
held on February 3, 2022. The District Court has not yet issued a ruling on this matter.
Depending on the Court’s order following the hearing, the matter may be remanded back
for further arbitration proceedings or other remedies may be imposed. The District Court
matter is captioned City of Henderson, et al. v. Police Supervisors Association, Nevada
Association of Public Safety Officers/Communications Workers of America Local 9110,
et al., Clark County District Court Case No.: A-21-842127-C.

The status of the other matters as referenced in the pending Complaint are as
follows:

1. The Animal Control Vacancy (October 14, 2020) issue is moot as the

position has been filled;

FP 434881921
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2 The Seekatz matter concerning excessive discipline (June 18, 2020) was
resolved via agreement between the parties; and

3. The Aguiar matter concerning the alleged incident where an officer
“tapped bumper of vehicle” (October 19, 2020) has proceeded through the grievance and
arbitration procedure with an arbitration hearing held on June 24, 2021. Arbitrator
Weinberg issued his award on February 16, 2022.

The parties agree that until the Brooks grievance arbitration/litigation is resolved,

the matter remains unsettled, and the current stay should remain in effect.

Dated this the 24th day of March, 2022.
NEVADA ASSOCIATION OF CLARK HILL PLLC

PUBLIC SAFETY OFFICERS
CWA Local 9110 — AFL-CIO

By: /8/ Richawrd P. McCarwy, J.D. By: /3 Nicholay M. Wiecgorek

RICHARD P. MCCANN, J.D. NICHOLAS M. WIECZOREK, ESQ.
Executive Director Nevada Bar No. 6170

145 Panama Street 3800 Howard Hughes Parkway, #500
Henderson, NV 89015 Las Vegas, NV 89169

Office: (702) 431-2677 Office: (702) 862-8300

Fax: (702) 822-2677 Fax: (702) 862-8400

E-mail: rpmccann01@gmail.com E-mail: nwieczorek@clarkhill.com

Representatives for HENDERSON POLICE SUPERVISORS ASSOCIATION

FISHER & PHILLIPS LLP

By: /s/ Mowk J. Ricciowdis
MARK J. RICCIARDI, ESQ.
ALLISON L. KHEEL, ESQ.
300 S. Fourth Street, Suite 1500
Las Vegas, NV 89101
Attorneys for Respondents
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CERTIFICATE OF SERVICE

This is to certify that on the 24th day of March, 2022, the undersigned, an

employee of Fisher & Phillips LLP, electronically filed the foregoing JOINT STATUS

REPORT with the EMRB (emrb @ business.nv.¢ov), and a copy was emailed to:

Richard P. McCann, J.D.
Nevada Assoc. of Public
145 Panama Street
Henderson, NV 89015

FP 43488192.1

Nicholas M. Wieczorek, Esq.
Safety Officers  Clark Hill, PLLC

3800 Howard Hughes Pkwy.

Suite 500

Las Vegas, NV 89169

By: /s/ Darhyl Kerr
An employee of Fisher & Phillips LLP
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OFFICE OF THE GENERAL COUNSEL
CLARK COUNTY SCHOOL DISTRICT FILED
CRYSTAL J. HERRERA, ESQ. March 25, 2022
I}:Ievada Bar No. 12396 State of Nevada
errec4(@nv.ccsd.net
5100 West Sahara Avenue E.M.R.B.
Las Vegas, Nevada 89146 9:45am.
Phone: (702) 799-5373
Attorney for Respondent,
Clark County School District

BEFORE THE
EMPLOYEE-MANAGEMENT RELATIONS BOARD

OF THE STATE OF NEVADA
CLARK COUNTY EDUCATION
ASSOCIATION and DAVITA CASE NO.: 2020-008
CARPENTER,

Complainants,
JOINT STATUS REPORT

V.
CLARK COUNTY SCHOOL DISTRICT,
Respondent,

and

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, CLARK COUNTY
ASSOCIATION OF SCHOOL
ADMINISTRATORS AND
PROFESSIONAL-TECHNICAL
EMPLOYEES,

Intervenors.

Pursuant to the State of Nevada, Government Employee-Management Relations Board’s
(“Board) Order dated February 23, 2021, Complainants Clark County Education Association and
Davita Carpenter; Respondent Clark County School District; and Intervenors Education Support

Employees Association, Clark County Association of School Administrators and Professional-
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Technical Employees (collectively, “Parties), by and through their respective attorneys of record,
hereby submit the following Joint Status Report. The Parties state as follows:

1. On February 23, 2021, the Board stayed this case pending the Eighth Judicial District
Court’s decision in Case No.: A-20-822704-P and arbitration proceedings between Complainants
and Respondent.

2. On June 18, 2021, the Eighth Judicial District Court in Case No.: A-20-822704-P,
filed a written order denying the Clark County Association of School Administrators and
Professional-Technical Employees’ (“CCASAPE”) Petition for Writ of Prohibition, Or in the
Alternative, Writ of Mandamus and granting Respondents’ Motion to Dismiss.

3. CCASAPE subsequently filed a Motion to Alter or Amend the Judgment, which the
District Court denied in a written order filed on August 4, 2021.

4. On September 4, 2021, CCASAPE filed a Notice of Appeal appealing the June 18,
2021 and August 4, 2021 Orders. The appeal is designated Case No.: A822704 before the Nevada
Supreme Court and has proceeded to briefing.

5. CCASAPE filed its opening brief on February 15, 2022. See Opening Brief attached

hereto as Exhibit A. Answering briefs are due on April 18, 2022.
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6. As for the related arbitration proceedings, Complainants have withdrawn their

demands for arbitration.

Dated: March 25, 2022.

CLARK COUNTY SCHOOL DISTRICT
OFFICE OF THE GENERAL COUNSEL

By: _/s/ Crystal J. Herrera

CRYSTAL J. HERRERA, ESQ.
Nevada Bar No. 12396

5100 West Sahara Avenue

Las Vegas, NV 89146

Attorney for Respondent,

Clark County School District

Dated: March 25, 2022.

BROWNSTEIN HYATT FARBER
SCHRECK, LLP

By: _/s/ Christopher M. Humes

CHRISTOPHER M. HUMES, ESQ.
Nevada Bar No. 12782

100 North City Parkway, Suite 1600
Las Vegas, NV 89106

Attorney for Intervenor, CCASAPE

Dated: March 25, 2022.

LAW OFFICE OF DANIEL MARKS

By: _ /s/ Adam Levine
DANIEL MARKS, ESQ.
Nevada Bar No. 002003
ADAM LEVINE, ESQ.
Nevada Bar No. 004673

610 South Ninth Street

Las Vegas, NV 89101
Attorneys for Complainants,
CCEA and Davita Carpenter

Dated: March 25, 2022.
DYER LAWRENCE, LLP

By: _ /s/ Francis C. Flaherty
FRANCIS C. FLAHERTY, ESQ.
Nevada Bar No. 5303

2805 Mountain Street

Carson City, NV 89703

Attorney for Intervenor, ESEA
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CLARK COUNTY ASSOCIATION | Supreme Court Case No.: 83481
OF SCHOOL ADMINISTRATORS District Court Case No.: A-20-822704-P

AND PROFESSIONAL-TECHNICAL Electronically Filed

EMPLOYEES, Feb 152022 10:56 a.m.
Appellant Elizabeth A. Brown

. pp ’ Clerk of Supreme Court

CLARK COUNTY SCHOOL

DISTRICT and DR. JESUS JARA, in
his capacity as Superintendent of Clark
County School District,

Respondents.

EDUCATION SUPPORT
EMPLOYEES ASSOCIATION; and
CLARK COUNTY EDUCATION
ASSOCIATION,

Intervenors.

Appeal from Eighth Judicial District Court, State of Nevada, County of Clark
The Honorable Veronica Barisich

APPELLANT’S OPENING BRIEF

Patrick J. Reilly, Esq. (Nevada Bar No. 6103)
Christopher M. Humes, Esq. (Nevada Bar No. 12782)
BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614
Tel: 702.382.2101 / Fax: 702.382.8135
Email: preilly@bhfs.com
chumes@bhfs.com
Attorneys for Clark County Association of School Administrators
and Professional-technical Employees

23669008.1

Docket 83481 Document 2022-05025





RULE 26.1 DISCLOSURE

The undersigned counsel of record certifies that the foregoing are persons or
entities as described in NRAP 26.1(a), and must be disclosed. These representations
are made in order that the justices of this Court may evaluate possible
disqualification or recusal.

The Clark County Association of School Administrators and Professional-
technical Employees is a labor organization covering Nevada governmental
employees. CCASAPE been represented by Patrick J. Reilly and Christopher M.
Humes of Brownstein Hyatt Farber Schreck for the entire duration of this case.

DATED this 15th day of February, 2022.

/s/ Christopher M. Humes

Patrick J. Reilly

Christopher M. Humes

BROWNSTEIN HYATT FARBER
SCHRECK, LLP

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614

Attorneys for Clark County Association of
School Administrators and Professional-
technical Employees
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JURISDICTION

The Clark County Association of School Administrators and Professional-
technical Employees (“CCASAPE”) appeals from an order granting motions to
dismiss and denying CCASAPE’s Petition for a Writ of Mandamus. The
aforementioned order disposed of all of the issues before the lower court and
therefore is a final order under NRAP 3A(b)(1). See City of Reno v. Howard, 130
Nev. 110, 112-13, 318 P.3d 1063, 1064 (2014).

ROUTING STATEMENT

This Court should retain this appeal in accordance with NRAP 17(a)(11) and
NRAP 17(a)(12). NRAP 17(a)(11) provides “[m]atters raising as a principal issue a
question of first impression involving the United States or Nevada Constitutions or
common law” should be retained by the Supreme Court. This appeal raises
substantial issues of first impression as to the interpretation of NRS Chapter 388G.

Additionally, NRAP 17(a)(12) provides “[m]atters raising as a principal issue
a question of statewide public importance” should be retained by the Supreme Court.
The statutory interpretation of NRS Chapter 388G is of statewide public importance,
as such an interpretation will determine whether local school precincts have the
statutory autonomy to make their own staffing decisions and place the most

appropriate teachers in schools to promote their unique plans of operation.





ISSUES PRESENTED

l. Whether the lower court erred in its application of the NRCP 12(b)(5)
standard by improperly making unsupported findings of fact and drawing inferences
in favor of Respondents and Intervenors (the parties moving for dismissal).

2. Whether the lower court erred in its interpretation of NRS Chapter
388G, by reading the statute to allow CCSD to impose a “teacher lottery” without
the local school precinct’s principal’s consent, forcibly placing teachers against the
wishes of local precincts in violation of NRS 388G.610.

3. Whether the lower court abused its discretion by making the factual
finding that a list of teachers was presented to the local school precinct’s principals,
when in reality many local school precincts were only presented with one single
teacher, and if the teacher was not accepted by the school, CCSD placed the teacher
at the local school precincts above its objections.

4. Whether the lower court erred by signaling the collective bargaining
agreements of other parties allowed the CCSD to rewrite and circumvent the binding
statutes contained in NRS Chapter 388G.

STATEMENT OF THE CASE

CCASAPE appeals from an order granting motions to dismiss and denying its

Petition for a Writ of Prohibition, or in the alternative, Writ of Mandamus (the





“Petition”), the Honorable Veronica Barisich, District Judge of the Eighth Judicial
District Court, Clark County, presiding.

STATEMENT OF FACTS

I. CCSD is an extremely large, inflexible, bureaucratic school district.

CCSD is a bloated governmental behemoth, with a $2.45 billion annual
operation. See 1 JA 0047. In 2018-19, CCSD was comprised of 360 individual
schools, which were staffed by over 1,300 administrators, 18,000 teachers and
12,000 support professionals. See id. CCSD educates seventy-five percent of the
children in Nevada. See id. “As the fifth largest district in the United States, Clark
County School District serves more than 320,000 students in a variety of urban and
rural settings in the most populous region of Nevada.” 4bout Clark County School
District, https://teachvegas.ccsd.net/our-district/about-clark-county-school-district/
(last visited Sep. 18, 2020). See 1 JA 0006.
II. The Nevada Legislature reorganized CCSD and transferred the power to

local school precincts to select their own teachers and staff.

The Nevada Legislature codified, in the text of the statute at issue, that “large
school districts are prone to develop large, complex and potentially inefficient,
cumbersome and unresponsive bureaucracies that tend to become too dependent

upon a centralized operational model where most decision-making is made by





central services.” NRS 388G.500(1)(a).! As such, Governor Sandoval signed
Assembly Bill 394 on June 11, 2015, which “create[ed] an advisory committee and
technical advisory committee for the purpose of developing a plan to reorganize the
Clark County School District into certain local school precincts.” A.B. 394, 78th
Leg. Sess. (Nev. 2015), at 1. The advisory committees consisted of a wide range of
individuals, representing a variety of viewpoints, and were commanded to evaluate
numerous different reforms, including those concerning “[s]taffing, including,
without limitation, the transfer, reassignment or hiring of personnel.” Id. at § 27(12).

The advisory committees met multiple times between 2015 and 2017, and
enlisted a consultant, Michael Strembitsky, to assist in providing a detailed
reorganization plan. 1 JA 0049-57. As stated in Mr. Strembitsky’s report, one of the
main goals was “the reorganization of the school district must facilitate the operation
of the schools within the district as autonomous schools . . . “ 1 JA 0049 (emphasis
added). Relying on Mr. Strembitsky’s plan, the Advisory Committee proposed
regulations that were accepted and adopted by the State Board of Education. See
Adopted Regulation of the State Board of Education, LCB File No. R142-16,
(codified at NAC Chapter 388G) (Sept. 9, 2016). The Nevada Legislature then

codified these regulations into statute through Assembly Bill 469, giving rise to an

"' CCSD is the only school district in Nevada that satisfies the definition of “large
school district” set forth in NRS 388(G.530.





amended Chapter 388G. See A.B. 469, 79th Legis. Sess. (Nev. 2017) (“AB 469” or
“School Reorganization Law”).

After years of planning, the Nevada Legislature codified its intent of creating
school autonomy, and commanded the CCSD Superintendent to transfer certain
powers to local school precincts. The statute provides, in pertinent part, as follows:

2. The superintendent shall transfer to each local school precinct the
authority to carry out the following responsibilities:

(a)  Select for the local school precinct the:
(1) Teachers;
(2) Administrators other than the principal; and

(3)  Other staff who work under the direct supervision
of the principal.?

NRS 388G.610(2) (emphasis added).

Section 388G.610 contains additional directives. One of these commands
“[t]he principal of the local school precinct shall select staff for the local school
precinct as necessary to carry out the plan of operation from a list provided by the
superintendent.” NRS 388G.700(2). As such, there is a requirement for the CCSD
Superintendent to provide a singular list to administrators, and the administrators
will select staff from that list which further the goals of the local school precinct’s

plan of operation.

? The School Reorganization Law also commands CCSD to transfer to the local
school precincts the {)owers of supervision of school staff, disciplinary actions,
gg%%lréri%( 2e;luca‘uona resources, and developing a balanced budget. See NRS





Another statutory guideline, relevant to this case, is that:

To the greatest extent possible, the principal of a local school
precinct shall select teachers who are licensed and in good
standing before selecting substitutes to teach at the local school
precinct. The principal, in consultation with the organizational
team, shall make every effort to ensure that effective licensed
teachers are employed at the local school precinct.

NRS 388G.610(4) (emphasis added). The particular limitation in subsection 4 was
enacted to prohibit local school precincts from taking financial advantage of the
difference between employing a long-term substitute versus a licensed teacher. In
legislative subcommittee meetings, Pat Skorkowsky, CCSD’s then Superintendent,
stated “one of the things we will have to work on is a clever principal who decides
to hire all substitutes to get more money and not have licensed teachers within their
classroom.” 1 JA 0100. “We are going to need to be potentially a little more specific
in that subsection to say that the goal is to fill every position with a licensed teacher,
with the understanding that substitutes may need to be made. I think that is an
important designation.” Id. (emphasis added).

John Villerdita, Executive Director of the Clark County Education
Association (the “CCEA”), has repeatedly confirmed throughout the last six years
that the statutory provision above was meant to deter principals from using long-
term substitutes to inflate a school’s budget. See 1 JA 0151 (Villerdita testifying in

2016 to the advisory committee); State Board of Education, June 4, 2021, Meeting,





available at https://playback.lifesize.com/#/publicvideo/4620da34-fd10-44ce-88et-
41128£78523e?vcpubtoken=a47b0d8c-253e-4¢33-86e8-07de568adb2b (the “Board
of Education Meeting Link™), at 3:23 (“it was put in there as a deterrent to not . . .
hire long-terms subs so that you can accumulate salary savings”). See 10 JA 1952.
Finally, AB 469 also made it clear that its provisions should prevail over any
other law in the event of a conflict with another law. The bill stated:
If any other provisions of this act or any other law conflict with
the provisions of this section, the provisions of this section
prevail, take precedence and must control, and the conflicting
provisions must be interpreted and applied in accordance with
the purpose, intent and spirit of this section which is . . . the
reorganization of each large school district from a centralized
operational model to a more decentralized and autonomous
site-based operational model in accordance with the

educational policies and objectives of this State as set forth in
section 2 of this act.

A.B. 469, 79th Legis. Sess., § 41(2) (Nev. 2017) (emphasis added).

III. CCSD’s collective bargaining agreements have long been recognized to
conflict with the School Reorganization Law.

Since the enactment of the School Reorganization Law, and its grant of
staffing selection power to local school precincts, CCSD has simply ignored NRS
388(G.610 and entered into collective bargaining agreements that conflict with the
statute. For instance, in certain situations, its negotiated agreement with CCEA
purports to allow the teachers to select what position they will move into, and CCSD

then forcibly places that teacher at a local school precinct without the school’s





consent. See 8 JA 1444-45. CCSD’s collective bargaining agreement with the
Education Support Employees Association (the “ESEA”) has similar provisions that
places support staff at a school without the local school precinct’s consent. 2 JA
0312 (“These processes are outlined in . . . Section 25-8-1 of the 2015-2017
negotiated agreement between the Education Support Employees Association and
CCSD”). Significantly, CCASAPE is not a party to either the CCEA or ESEA
collective bargaining agreements.

To the contrary, CCASAPE ensured AB 469 would be followed. CCASAPE’s
contract with the CCSD complies with the law. 4 JA 0659-61. The CCASAPE
Agreement dictates if an administrator is not selected by a school, that administrator
becomes “unassigned” and has 90 days to find an alternative administrator
placement. See id.; see also 4 JA 0657-58. If the unassigned administrator does not
obtain placement, he or she is then placed in a teaching position with the consent of
a local school precinct. See id. CCSD actually touted CCASAPE’s agreement as an
example of how bargaining units can achieve compliance with the law. See 4 JA
0664 (CCSD explaining to CCEA, “I would suggest that you look at the provisions
of the new CCSD/[CCASAPE] agreement”).

A.  The Superintendent of Public Instruction instructs CCSD to bring

its agreements into compliance with AB 469.

The Superintendent of Public Instruction, Dr. Steve Canavero, was





responsible under AB 469 for “tak[ing] such actions as deemed necessary and
appropriate to ensure that each large school district carries out the reorganization of
the school district.” NRS 388G.580(1). As a result, Superintendent Canavero sent
multiple correspondences to CCSD regarding implementation of the School
Reorganization Law, beginning in October 2017. See 2 JA 0307-0315. Dr. Canavero
communicated the Nevada State Board of Education’s position that local school
precincts have the autonomy to select their own staff, and CCSD’s collective
bargaining agreements were not consistent with the law:

AB 469 clearly states that the principal of a local school
precinct has authority over the selection of teachers,
other administrators, and other staff under the direct
supervision of the principal, as well as input on the

placement of central service staff assigned to their school
(e.g., Sec. 24 (2); Sec. 16 (2) (4) (6)).

Existing collective bargaining agreements create a
situation where local school precincts are occasionally
assigned teachers, administrators, and other staff through
the “involuntary transfer” process. . . . Current collective
bargaining agreements are inconsistent with the law and
the collective bargaining agreement(s) being negotiated
with the District now will need to remedy the
inconsistencies.

2 JA 0308; 2 JA 0312.





B. The Nevada Attorney General concludes “large school districts

have no ability to bargain that authority [to select teachers] away.”

To further underscore the issue, Superintendent Canavero sought an opinion
from the Nevada Attorney General questioning whether CCSD could “negotiate an
agreement with the representatives of its teachers that would allow the district to
assign a teacher to a local school precinct without the consent of the local school?”
4 JA 0596. The Attorney General unequivocally concluded CCSD could not assign
(or reassign) teachers to schools without the consent of a local school precinct. See
4 JA 0599.

The Attorney General recognized the obvious—NRS 388G.610 clearly
requires the local school precincts to “select” teachers, not CCSD. 4 JA 0597 (“A.B.
469 requires the Superintendent of a large school district to relinquish the authority
to select teachers for a local school precinct.”). The Attorney General never raised
the possibility that the term “select” is vague or ambiguous, even when specifically
considering it in light of CCSD’s ability to bargain on the “reassignment” of
teachers. See id. However, the Attorney General did note “there is tension between
section 16 of A.B. 469, which requires that placement decisions be made by local
school precincts, and NRS 288.150(2)(u), which requires the school district to
negotiate in good faith with designated representatives of the recognized employee

organizations regarding ‘the policies for the transfer and reassignment of teachers.’”

10





4 JA 0596.

Applying basic maxims of statutory construction, the Attorney General noted
that if there were a conflict between NRS 288.150 and AB 469, the School
Reorganization Law must prevail. See 4 JA 0598-99. First, long standing case law
states when statutes of general and specific application are in conflict, the specific
statute will control. See id. (citing Nevada Tax Comm 'n v. Boerlin, 38 Nev. 39, 45,
144 P. 738, 740 (1914)). Additionally, when two statutes conflict, the Court gives
greater weight to the more recently enacted statute. See id. (citing Thorpe v.
Schooling, 7 Nev. 15, 17 (1871)). Here, NRS 288.150 contains generalized
collective bargaining rules for all governmental employers, while NRS 388G.610 is
specifically targeted at the independent operation of schools. NRS 388G.610 is also
the more recent of the statutes, which is yet another reason why school autonomy
must prevail. See id.

The Attorney General was clear that “A.B. 469 delegates to local school
precincts the authority to select teachers for assignment to those precincts, and large
school districts have no ability to bargain that authority away.” 4 JA 0599 (emphasis
added).

Ultimately, however, the Attorney General concluded the statutes did not
conflict because “a law that restricts the ability of the parties to collectively bargain

a specific aspect of the employment relationship is not necessarily in conflict with
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NRS 288.150 so long as some ability to collectively bargain remains.” 4 JA 0597.
The Attorney General then limited his inquiry to application of NRS 288.150(u) to
teachers that are not placed in schools to see if the statute was still applicable. 4 JA
0598. The Attorney General listed instances CCSD places teachers in non-school
settings, and reasoned NRS 288.150(2)(u) could still apply to non-school based
teachers. The two statutes, therefore, were not in direct conflict. Id.

C.  CCSD repeatedly recognizes that its bargaining agreements do not

comply with the law.

CCSD has repeatedly recognized that its own bargaining agreements to do
comply with NRS Chapter 388G. In 2018, at the request of State Superintendent
Canavero, CCSD developed an Implementation Plan to comply with the School
Reorganization Law. See 2 JA 0317-25. In that Plan, CCSD understood that “[n]o
portion of any employee agreement allows for the placement of an employee into
the school . . . without the principal having selected that employee.” 2 JA 0325.

As recently as June 4, 2021, CCSD stated at a Board of Education hearing that
“following the existing CCEA agreement was not in alignment the principal
selection aspect of NRS 388G . . . .” Board of Education Meeting Link, at 3:56.

IV. CCSD never amended its bargaining agreements to be compliant with

AB 469, which has caused the issue of Unselected Teachers.

The CCSD reorganization was supposed to have gone into effect in September
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2016 with the passage of the Advisory Committee’s proposed regulations. See 2 JA
0255. However, CCSD failed to carry out the regulations’ directives in a timely
fashion. TSC2, a consultant for CCSD, published a series of reports that “[d]etailed
the ways in which CCSD is not implementing the statutory requirements . . .” 2 JA
0298. In its final report, issued a year after the law went into effect, the consultant
stated “To date CCSD has yet to meaningfully transfer the budget and site-based
decision-making authority to local schools, as required by law.” 2 JA 0299
(emphasis in original).

Fast forward to today, as shown in the recent Nevada State Board of Education
meeting, CCSD still recognizes its bargaining agreements are not in accord with the
law. Board of Education Meeting Link, at 3:56. Instead of amending its agreements,
CCSD spent a period of time not complying with the articles of the CCEA agreement
that require forced placements of teachers. 4 JA 0571. However, this caused a
situation where certain teachers employed by CCSD, despite a massive teacher
shortage, were not selected by any local school precinct, often due to performance
issues or other problems (the “Unselected Teachers”). Due to CCSD’s noncompliant
bargaining agreements, CCSD had no contractually-agreed process on how to treat
an Unselected Teacher.

CCASAPE describes CCSD’s staff selection process for local school

precincts below, which still did not account for what to do with an Unselected
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Teacher, and ultimately led to CCSD fabricating an illegal teacher “lottery” where
it unilaterally assigned teachers without the local school precinct’s consent.

A.  CCSD provides a list of staffing choices to administrators.

As Nadine Jones, CCSD’s Chief Human Resources Officer, explained to the
Nevada State Board of Education, an applicant is first vetted by CCSD, and if CCSD
determines the applicant has the basic qualifications for the position, the applicant is
put on an online list for the local school precincts to choose from when selecting
staff (the “Online Applicant List”). See Board of Education Meeting Link, at 4:40
(“[W]hen an [applicant] applies to a position, the very first person, or first group that
see it is the [CCSD] recruiters. [CCSD’s] role at that point is just to see is to see if
they have the basic qualifications . . . Once we do that, then it is made visible to the
[principal].”)

B. CCSD withdraws the ability to choose from the Online Applicant

List, and conducts a “lottery” to see which local school precinct
“wins” an Unselected Teacher.

As referenced previously, CCSD’s noncompliant agreements led to the lack
of any established procedure to address the possibility of an Unselected Teacher.
CCSD attempted to solve its self-inflicted dilemma by refusing the local school
precincts the ability to choose from the Online Applicant List, and instituting a so-

called lottery to impose placement of the Unselected Teachers (the “Teacher
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Lottery”). See 2 JA 0327-28. CCSD’s only criteria for placing an Unselected
Teacher at a local school precinct was “the teacher meets all the requirements for the
position and is not subject to any type of disciplinary probation.” See id. CCSD was
clear that an administrator would only be able to “select” a teacher if “there is more
than one potential candidate for their opening.” Id.

In front of the State Board of Education, CCSD confirmed “If there was only
one teacher with the applicable license, and the principals could still select them, or,
the displaced teacher would be placed at those schools . . . .” Board of Education
Meeting Link, at 3:57.

Five instances of CCSD’s forced placement of teachers are at the heart of
CCASAPE’s Petition, which are outlined immediately below:

1. Cimarron-Memorial High School was forced to break a
promise to an attorney obtaining her teaching license.

Lori Sarabyn, the principal of Cimarron-Memorial High School, sought to
select an attorney changing careers after she had finished her licensure process to be
a teacher. 10 JA 2084. Ms. Sarabyn discovered the attorney on the CCSD Online
Applicant List. Id. Ms. Sarabyn even gained express approval from CCSD for the
attorney to start as a substitute, and then transition the attorney into a teacher in three
weeks, after completion of the licensure process. 1d.

CCSD then recanted its permission, forced Ms. Sarabyn to break her promise
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to the attorney and accept an Unselected Teacher. 10 JA 2084. The Unselected
Teacher thrust upon Cimarron-Memorial High School had several unsatisfactory
reviews containing admonishments instructing him not to degrade students, not to
put his hands on, push, or grab students, and to treat students with respect. 10 JA
2085. While the Unselected Teacher may receive a satisfactory review every few
years, he also had a pattern and practice of engaging in violent and inappropriate
conduct, including a previous suspension for such conduct. See id.

After CCSD forced Ms. Sarabyn to accept the Unselected Teacher, the
Unselected Teacher was evaluated as unsatisfactory. 10 JA 2085. The Unselected
Teacher also took leave from his class during distance learning and his students
suffered a high failure rate. /d. When teachers were instructed to return to the
classroom, the Unselected Teacher called in sick every day, forcing Ms. Sarabyn to
ironically use a substitute teacher for the remainder of the school year. /d.

2. Gibson Middle School was forced to break a promise made
to an up-and-coming student teacher.

Jennifer Jaeger, principal of Gibson Middle School, was forced to break a
promise to a student teacher obtaining her master’s degree (the “Student Teacher”).
10 JA 2087. The Student Teacher had become integrated in the school community,
and Ms. Jaeger promised the Student Teacher that she would be placed permanently

in the position after completing her student teaching. See id. Instead, CCSD forced
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Ms. Jaeger to select a teacher that was rated “minimally effective,” and abandon the
Student Teacher. /d.

The staff at Gibson Middle School worked very hard to mentor the Student
Teacher by providing her real world experience and guidance. 10 JA 2087. CCSD
disregarded Ms. Jaeger’s and Gibson Middle School’s investment in the Student
Teacher and ordered that the established member of the school community be
displaced. /d.

Ms. Jaeger was also never provided with multiple teachers to choose from, or
any option at all. 10 JA 2088. Ms. Jaeger was forced to accept the one Unselected
Teacher without any opportunity to select from a pool or list of teachers. /d.

3. Western High School was not given an adequate opportunity
to fill a teacher opening.

Antonio Rael took over as principal of Western High School in mid-June
2020, amid the COVID-19 pandemic. 10 JA 2090. Mr. Rael worked quickly to fill
thirty-six staffing vacancies, twenty of which were teachers. /d. However, on August
4, 2020, CCSD notified Mr. Rael that an Unselected Teacher would be unilaterally
placed in an open social studies position, despite Rael having twenty-seven
applicants listed on the Online Applicant List. /d.

The Unselected Teacher forcibly placed by CCSD consistently receives

substandard scores on her evaluations and demonstrates problematic violent
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behavior with the students, such as hitting a student with a stack of papers, slamming
fists on desks, and screaming at students. 10 JA 2090.

Much like the previous principals, Mr. Rael was attempting to fill the social
studies teaching vacancy from the CCSD Online Applicant List. 10 JA 2090. In fact,
while Mr. Rael was prepared to use a substitute for the short time it took him to make
his selection from the Online Applicant List, he may have been able to make the
selection prior to the school starting. /d.

Mr. Rael merely wanted time to make his selection from the Online Applicant
List provided to him by CCSD. 10 JA 2090. Many administrators, including Mr.
Rael, commonly use very short-term substitutes in such instances when attempting
to select teachers during the summer. /d.

4. Green Valley High School was not given any opportunity to
fill a teacher opening.

Kent Roberts, principal of Green Valley High School, had a vacancy open up
for an English teacher immediately prior to the start of the 2020-2021 school year.
10 JA 2093. Due to the late notice, Mr. Roberts planned to employ a temporary
substitute teacher until he could quickly fill the vacancy. See id. Mr. Roberts never
intended to use the substitute position as a long-term option. /d.

Instead, CCSD forced Mr. Roberts to select an Unselected Teacher who had

been employed by twelve schools in twenty-nine years and is widely viewed as an
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inefficient teacher. 10 JA 2093. The Chair of Green Valley High School’s English
Department had a prior problematic experience working with the Unselected
Teacher, and the Unselected Teacher would likely have created a toxic and
unproductive environment because of the existing conflicts. /d. Mr. Roberts objected
to this placement, but CCSD forced Mr. Roberts to accept the Unselected Teacher
anyways. Id.

CCSD again did not provide Mr. Roberts a list of teachers, or a choice of
people to interview. 10 JA 2093. Mr. Roberts tried to fill the social studies teaching
vacancy from the CCSD Online Applicant List, where he goes to make all his
staffing selections, but CCSD never even advertised the teaching vacancy in order
to provide Mr. Roberts an opportunity to make a selection. 10 JA 2094.

S. Spring Valley High School was forced to fund an additional
counselor position to keep a promise to a recruited counselor.

Tam Larnerd, principal of Spring Valley High School, had recruited a
counselor from outside of CCSD. 10 JA 2095. The counselor began the process to
obtain her counselor license, which takes approximately three weeks. See id. Mr.
Larnerd’s preferred counselor was on the CCSD Online Applicant List. Mr. Larnerd
never intended to use a substitute designation as a long-term solution, but only for
the short time it took for the counselor to obtain licensure. /d.

However, CCSD contacted Mr. Larnerd and informed him that a counselor
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not selected by any other school (the “Unselected Counselor”) would be assigned to
Spring Valley High School. 10 JA 2095. The Unselected Counselor’s record
consisted of admonitions and suspensions in past years. See id. Mr. Larnerd’s
administrative team interviewed the Unselected Counselor and unanimously
determined that the Unselected Counselor would not be a good fit, given the
Unselected Counselor openly stated he was uncomfortable using technology (a must
during the COVID-19 pandemic) and that he did very little direct counseling at his
previous school. /d. Regardless, CCSD forced the Unselected Counselor on Spring
Valley High School without Mr. Larnerd’s consent. 10 JA 2096. Much like many of
the other principals, Mr. Larnerd was never provided with a list, and was
commanded to take one, single specific counselor. 10 JA 2096.

Since the filing of CCASAPE’s Petition, over the 2020-2021 school year, the
Unselected Counselor was the lowest rated counselor out of the entire school with a
rating of “minimally effective.” 10 JA 2096. Ultimately, Spring Valley High School
allocated additional money out of its budget to create a position for the preferred
counselor, as well as paying for the Unselected Counselor’s salary. /d.

V. The Legislature specifically rejected the idea that collective bargaining

agreements are superior to AB 469.

The Nevada Legislature recently had an opportunity to declare, once and for

all, that the bargaining groups’ contracts are superordinate to a school’s autonomy
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in its staffing selection. However, the Nevada Legislature rejected this opportunity,
making clear that contracts do not rule above the law.

Senate Bill 224 (2021) (“SB 224”) was introduced and sought to include an
additional subsection in NRS 388G.610, which reads:

The transfer of authority in subsection 2 must not be
construed to affect or impair the authority of a large
school district to negotiate, or its duty to comply with, the
provisions of a collective bargaining agreement between
the large school district and an employee organization
that establish procedures for the transfer or reassignment
of employees in a surplus situation, including, without
limitation, those provisions that provide to affected
employees certain placement rights.

10 JA 2045 (emphasis added).

In other words, SB 224 would have codified the exact statutory interpretation
peddled by the other parties in this matter. But SB 224 failed on April 10, 2021,
when the Nevada Legislature took no action. Senator Carrie Buck expressed her
concerns that guaranteeing a position to a teacher who failed to be selected by any
school is likely harmful to children’s educations:

We always talk about how we are focused on our children
first. We are also short teachers. It is hard for me to
believe that with all the different openings out there
somebody is not picked up. If they are not, are they bad
for children? We need to put kids first. When somebody

is bad for kids and if someone is not being picked up by
multiple principals, something could be wrong.
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10 JA 2055 (emphasis added). Senator Buck also noted “No one in their right mind
would just place people in a building and hope for the best. You must have a mutual
agreement.” 10 JA 2054.

PROCEDURAL HISTORY

L. CCASAPE files its Petition, but the district court stays the case to let a
Government Employee-Management Relations Board action involving
AB 469 proceed.

Due to the unilateral placement of teachers without the local school precinct’s
consent, as described above, CCASAPE filed a Petition for Writ of Prohibition, or
in the Alternative, Writ of Mandamus on October 8, 2020. 1 JA 0001-32. In
response, on October 20, 2020, CCSD brought a Motion to Stay so that an action in
front of the Government Employee-Management Relations Board ( “EMRB”) could
proceed. 3 JA 0354-537. The lower court granted CCSD’s Motion, and stayed the
instant action.

II. The EMRB found that no conflict existed between NRS 288.150 and NRS
388G.610, but stated it does not have jurisdiction to determine if CCSD
negotiated agreements are legally compliant.

On February 12, 2020, Davita Carpenter and CCEA brought a petition in the
EMRB alleging CCSD would not place Ms. Carpenter at a school without the

consent of the local school precinct. 4 JA 0563-566. CCEA claimed CCSD’s
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adherence to AB 469 constituted a prohibited practice under NRS Chapter 288. See
id.

In response, CCSD counterclaimed for a declaratory judgment seeking the
EMRB’s assistance in “identifying the applicability and interpretation of collective
bargaining rules, specifically NRS 288.150, in light of NRS 388G.610 . ..” 4 JA
0571. Specifically, CCSD asked “whether the District may limit a local school
precinct’s autonomy to make placement decisions for a school within the District?”
4 JA 0572. Given the potential implications regarding the interpretation of NRS
Chapter 288, CCASAPE moved to intervene in the matter, as well as ESEA. See 3
JA 0395.

On December 7, 2020, the EMRB issued a Declaratory Order. See 9 JA 1777-
87. While the EMRB did not answer the exact questions posed by CCSD, the EMRB
did determine that AB 469 does not conflict with NRS Chapter 288. 9 JA 1779.
Within its decision, the EMRB was careful to note it was not making a determination
as to whether CCSD’s actions or the CBAs at issue were violative of NRS Chapter
388G. 9 JA 1778. Indeed, the EMRB explained “[t/he Board does not have the
Jurisdiction to find a violation of NRS Chapter 388G, breach of contract/collective
bargaining agreement, or determine if NRS 388G.610 impacted the parties’
negotiated agreements.” Id. (emphasis added).

In a later order on CCASAPE’s Motion for Clarification, the EMRB once
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again affirmed “it is within the Court’s jurisdiction to analyze NRS 388G.610.” 9
JA 1800. The EMRB then stayed its action to let CCASAPE’s district court action
proceed.

CCSD then quickly 1issued a public memorandum deliberately
mischaracterizing the EMRB’s Order, reading it to mean if CCSD and a bargaining
unit negotiate an agreement, the contract will never violate NRS Chapter 388G. See
8 JA 1653; see also 5 JA 0854 (CCEA claiming “If the provisions to which
CCASAPE objects were the product of, or subject to, the bargaining process, by
definition they do not violate Nevada law”). The Memorandum falsely stated “the
Employee-Management Relations Board (EMRB) filed an order indicating that
current negotiated agreements are to be followed.” 8 JA 1653.

However, Deputy Attorney General Donald Bordelove, speaking on behalf of
the EMRB, explained that the other parties’ interpretation was incorrect, and stated
“the CCSD recently issued memo (purportedly indicating the Board stated current
CBAs are to be followed) was not before the Board and would not properly part of
the record (in addition to the fact that the Board’s Dec Order clearly did not provide

as such).” 9 JA 1721 (emphasis added).
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III. The lower court orders motions to dismiss, but makes unsupported
findings of fact and draws inferences against CCASAPE, the nonmoving
party.

With the EMRB Action stayed, the parties and intervenors appeared before
the lower court for a status check. In this status check, CCSD, ESEA and CCEA
“requested leave to file procedural motions pursuant to NRCP 12(b)(5). This district
court agreed, and scheduled limited briefing on NRCP 12(b)(5) motions, prior to
proceeding to a separately scheduled hearing on the merits of the Petition.” 10 JA
1902 (emphasis added).

CCASAPE requested clarification, asking if the briefing would be confined
to purely procedural arguments, or if the parties would also be briefing the merits of
the case. See 5 JA 0958. The lower court was explicit that the first round of briefing
would be purely procedural. See id.

CCSD, CCEA, and ESEA then filed their Motions pursuant to NRCP
12(b)(5). See 6 JA 0968-1020; 6 JA 1021-1032; 7 JA 1196-1213. However, despite
the lower court’s instructions, CCSD and ESEA inserted merit-based arguments
under the guise of procedure. See 7 JA 1211; 6 JA 0977-80. CCSD made the fact-
based argument that because the principals in question were provided a “list” (which
did not happen), and the principals refused to select from that list (which also did

not happen), the principals were to blame for “the situation that created the teacher
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lottery .. .” 6 JA 0979 (emphasis in original). However, no party ever included these
“lists” in the evidentiary record.

The Court then held a hearing on the procedural Motions to Dismiss on April
22,2021, in which CCSD again sought to insert its merit-based arguments into the
discussion regarding the pending procedural motions. CCSD argued:

For example, NRS 388G.700, requires a principal of a
local school precinct to select staff from a list provided by
the superintendent. So the question becomes, is that
section (4), that the Petitioner are raising, and that's
specifically NRS 388G.610(4), does that go into effect if

the principal's refuse to select staff from a list provided
by the superintendent.

9 JA 1875. CCEA followed suit, peppering its oral argument with merit-based
arguments, including the requirement that a principal select from a list provided by
the superintendent is “fatal to [CCASAPE’s] case.” 9 JA 1887.

Throughout the entire hearing, the lower court asked no substantive questions,
and then took the matter under submission. On May 20, 2021, the district court
issued a five-page minute order granting the motions to dismiss and denying
CCASAPE’s Petition. 10 JA 1896-1900.

In the lower court’s formal order (the “Order”), the district court rejected each
and every one of CCSD’s, CCEA’s, and ESEA’s procedural arguments. 10 JA 1910.
However, ignoring what it had previously ordered, the lower court sua sponte

decided CCASAPE’s Petition on the merits. In the Order, the Court made detailed
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findings of fact, and appeared to adopt the idea that the School Reorganization Law
was subservient to CCSD’s collective bargaining agreements. See 10 JA 1911
(“Each local school precinct only enjoys authority that was transferred from the
Superintendent of the CCSD.”).

Remarkably, and though it was deciding Rule 12(b)(5) motions, the lower
court made findings of fact that, through the Teacher Lottery process, CCSD had
presented the five principals a “list” to select from, and the principals refused to
select from that list, so the Teacher Lottery did not violate AB 469:

Notably, NRS 388G.610(2)(a) uses the word “select.”
The memorandum to the school principals from Nadine
Jones, Chief Human Resources Officer for the CCSD,
dated July 13, 2020, gave the principals with vacant
positions within their local school precincts a list of
licensed teachers, provided the principals with a notice
and opportunity to interview and select teachers for their
vacant positions, and allowed the principals to select a
teacher for the vacant position. Thus, the teacher lottery

used did not violate the plain language of NRS
388G.610(2)(a).

10 JA 1911 (emphasis added). Even more remarkable, the lower court made factual
findings here that were wholly unsupported by any evidence submitted to the court.
There was plainly no “list” from which local precincts could select, and the
undisputed evidence was that local precincts were given the name of a single teacher
or counselor, and then forced to accept that individual for hire. See 10 JA 2084; 10

JA 2087; 10 JA 2093; 10 JA 2096.
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The lower court also made a factual finding that the principals’ use of a short-
term substitute teacher when attempting to select a teacher from the Online
Applicant List, and when some of the principals had received previous authorization
from CCSD for these potential hires, did not comply with the law. See 10 JA 1930.
As such, CCASAPE’s Petition failed to show “CCSD and Superintendent Jara
manifestly abused or exercised their discretion arbitrarily or capriciously in the use
of the teacher lottery or that they transcended the limits of their authority.” 10 JA
1932.

After making fifteen pages of factual and legal conclusions in its original
Order, however, the lower court then issued another order in response to
CCASAPE’s Motion to Amend Judgment, and stated “The Court’s earlier decision
was not one on the merits ... “ 11 JA 2284. However, the lower court did not vacate
any part of its prior—and plainly reversible—Order.

SUMMARY OF THE ARGUMENT

Six years ago, the Nevada Legislature recognized that CCSD had become too
large, was entrenched in its inflexible bureaucracy and was not responsive to the
needs of its many, many local school precincts. As a result, the Legislature took the
progressive and revolutionary step to reorganize CCSD through the passage of AB
469, transferring many powers directly to the schools themselves.

In doing so, the Legislature commanded CCSD to transfer the authority to the
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local school precincts to select their own teachers, administrators, and staff, in an
effort to let the local school precinct decide which educators and staff were most
appropriate for their individual plans of operations. Ultimately, AB 469 ensured
principals and their local school organizational teams would have the ability to place
the best educator in front of their students.

The lower court’s Order accounts for none of this, and in doing so, embraced
CCSD’s position that appeasing the teacher’s union is more important than
educating students or following the law. As such, the lower court committed a rash
of reversible error. It expressly limited briefing as to procedural issues, then ventured
into substantive decision making without providing adequate prior notice to the
parties. The lower court then ignored the standard of review under NRCP 12(b)(5),
making findings of fact and drawing inferences against the non-moving party. Then,
already well outside the boundaries of Rule 12(b)(5), the lower court made findings
of fact about a teacher “list” and how it operated without any evidentiary support.

Going further, the lower court erred by arbitrarily concluding CCSD was
authorized to conduct a “warm body” lottery to ensure every teacher was placed at
a school, no matter how ineffective or problematic the teacher. AB 469 only transfers
the authority to select staff to the local school precinct, and never gives back that
power to CCSD. There is simply nothing in the statutory text that authorizes CCSD

to strip a local school precinct of its rights, even if a short-term substitute is used.
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CCSD and the intervenors know they are in the wrong. Throughout the lower
court proceedings, they ignored the plain text of NRS 388G.610 and maxims of
statutory construction, and focused instead on their own self-serving union contracts
as a purported justification for gutting the statute. The other parties offer the absurd
position that NRS 388G.610 is subservient to NRS Chapter 288, and even though
AB 4609 is explicit in its grant of authority and supremacy over other laws, CCSD
and the other bargaining units are free to contract that authority away from local
school precincts who are not even part of such an agreement.

This dispute desperately needs resolution. Despite the State Superintendent of
Public Instruction, the Attorney General, and CCSD itself recognizing that it is
noncompliant, nothing has happened in six years. The children of Clark County
deserve to have their individual needs and priorities considered when placing
educators in schools. As the Legislature has declared, the local school precincts are
in the best position to make that decision, and this Court should not sanction a
statutory interpretation that allows CCSD to bargain away that authority to others.

STANDARD OF REVIEW

A lower court order granting a motion to dismiss is reviewed de novo. Zohar
v. Zbiegien, 130 Nev. 733, 736,334 P.3d 402, 404 (2014). When reviewing a district
court order resolving a petition for mandamus relief, this Court generally considers

whether the district court has abused its discretion. Kay v. Nunez, 122 Nev. 1100,
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1105, 146 P.3d 801, 805 (2006). An abuse of discretion occurs when the lower court
makes factual findings that are clearly erroneous or not supported by substantial
evidence. Univ. & Cmty. Coll. Sys. of Nevada v. Nevadans for Sound Gov'’t, 120
Nev. 712, 721, 100 P.3d 179, 187 (2004). An abuse of discretion also occurs if the
lower court order “is arbitrary or capricious or if it exceeds the bounds of law or
reason.” Crawford v. State, 121 Nev. 744, 748, 121 P.3d 582, 585 (2005).
Additionally, “questions of statutory construction, including the meaning and scope
of a statute, are questions of law, ... [the appellate court] reviews de novo.” City of
Reno v. Reno Gazette-J., 119 Nev. 55, 58, 63 P.3d 1147, 1148 (2003).

LEGAL ARGUMENT

I. AB 469 expressly transferred to local school precincts the authority to
select teachers and staff, and never transfers it back to CCSD.

In addition to the lower court’s many reversible errors, its most egregious
mistake was to prioritize the employment of teachers, and CCSD’s labor relations,
while ignoring the plain text of NRS 388G.610 and its legislative intent of mandating
that local school precincts possess the power to select teachers and staff and to put
the best possible educator in front of their students.

At the very start of the effort to reorganize the CCSD, the Legislature made
clear it was examining reforms to “[s]taffing, including, without limitation, the

transfer, reassignment or hiring of personnel.” A.B. 394, 78th Leg. Sess. (Nev.
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2015),. at § 27(12) (emphasis added). In other words, the Legislature was looking to
reform transfer and reassignment of school personnel, not to keep these procedures
the same as they always have been, as the other parties contend.

The Nevada Legislature further cemented its purpose of creating autonomous
local school precincts by taking the rare step of codifying the legislative intent into
the statute itself. The Legislature recognized “large school districts are prone to
develop large, complex and potentially inefficient, cumbersome and unresponsive
bureaucracies . . . .” NRS. 388G.500(1)(a). In contrast, “/a] site-based operational
model encourages decision-making that is more innovative, proactive and responsive
to the particularized, specialized or localized circumstances, needs and concerns of
each local school precinct.”” NRS 388G.500(1)(c)(emphasis added). The Nevada
Legislature therefore determined “it is necessary and essential to transfer and
redirect more funding from the control of central services fo the control of the site-
based administrators, teachers and other staff and the parents and legal guardians of
pupils in each local school precinct.” NRS 388G.500(1)(d) (emphasis added).

In furtherance of the goal to create autonomous local school precincts with
site-based decision making authority, the Legislature commanded that “The [CCSD]
superintendent shall transfer to each local school precinct the authority to . . . [s/elect
for the local school precinct the . . . Teachers; . . .Administrators other than the

principal; and . . . Other staff who work under the direct supervision of the principal.”
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NRS 388G.610(2) (emphasis added).

Additionally, the School Reorganization Law states “[t]he principal of the
local school precinct shall select staff for the local school precinct as necessary to
carry out the plan of operation from a list provided by the superintendent.” NRS
388G.700(2). CCASAPE notes that the “list” referred to in the statute is singular,
and does not permit CCSD to have multiple lists, or change lists to provide a
different subset of teachers when CCSD has labor relations issues due to their
noncompliant collective bargaining agreements. And obviously, the term “list”
suggests the ability to select from more than one name. A “list” with only one name
available is not a list.

Another guideline exists for the local school precincts, one that is at the center
of this dispute:

To the greatest extent possible, the principal of a local school
precinct shall select teachers who are licensed and in good
standing before selecting substitutes to teach at the local school
precinct. The principal, in consultation with the organizational

team, shall make every effort to ensure that effective licensed
teachers are employed at the local school precinct.

NRS 388G.610(4) (emphasis added). Although this subsection will be analyzed in
greater detail infra, CCASAPE points out that nowhere in this statute does the
Legislature transfer the power of staffing selection back to CCSD should an
administrator happen to use a substitute teacher (especially a short-term substitute

used when making a preauthorized staffing selection from the Online Applicant
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List). See id. As the past Superintendent of CCSD, Pat Skorkowsky, recognized, any
statute must be drafted “with the understanding that substitutes may need to be
made.” 1 JA 0100 (emphasis added).

Crucially, in all three of these statutory provisions, the Legislature used the
verb “select” when it comes to describing the actions to be taken by local school
precincts and their administrators. The word “select” is critically important because
it signifies the existence of a choice. The statute never says that CCSD shall select
teachers, or the local school precincts will accept or be assigned a teacher.

Lastly, other parties believe their collective bargaining agreements are
superordinate and trump the School Reorganization Law because of the existence of
mandatory bargaining provisions contained in NRS Chapter 288. When well-
established maxims of statutory construction are applied, this Court will easily see
AB 469 must take precedence over NRS Chapter 288. But even further, the Nevada
Legislature specifically addressed any potential statutory conflicts with AB 469 and
stated “If any other provisions of this act or any other law conflict with the provisions
of this section, the provisions of this section prevail, take precedence and must
control . . .*“ A.B. 469, 79th Legis. Sess., § 41(2) (Nev. 2017) (emphasis added).

The Nevada Legislature granted to local school precincts the power to select
their own teachers, administrators and staff, and at no time does the law provide that

CCSD may reclaim that authority. With that in mind, CCASAPE outlines the district
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court’s multiple reversible errors immediately below.

II. The lower court did not follow the standard for evaluating a motion to
dismiss when it made unsupported finding of facts and drew inferences
in favor of the moving party.

The lower court was clear and direct that it ordered briefing on procedural
grounds only® and pursuant to NRCP 12(b)(5). See 10 JA 1902. The lower court’s
Order, however, demonstrated a breathtaking lack of understanding for the basics of
the Rule 12(b)(5) standard by making factual findings outside of the pleadings,*
making factual findings without evidentiary support, and drawing inferences in favor
of the moving party.

CCASAPE argued before the lower court that motions to dismiss are not
properly made against proceedings seeking writ relief, but the lower court declared
the Nevada Rules of Civil Procedure supported application of Rule 12(b)(5) to the
instant dispute. See 10 JA 1908. However, the lower court then abandoned the
appropriate standard of review when issuing its Order under this Rule. Indeed, the
Order contains a lengthy five-page section remarkably entitled “FINDINGS OF

FACT” (emphasis in original). 10 JA 1922-27.

3 The lower court did not give CCASAPE an opportunity to provide additional
briefing when the other parties ventured into substantive arguments, and gave no
warning it was planning on issuing a merits-based ruling.

4 The lower court did not convert the motions to dismiss into Rule 56 motions, and
the moving parties did not ask the lower court to do so.
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Nevada follows a liberal pleading standard, by which a complaint need only
put the opposing party on notice of the claims against it. Droge v. AAAA Two Star
Towing, Inc., 136 Nev., Adv. Op. 33, 468 P.3d 862, 878 (Nev. Ct. App. 2020),
review denied (July 27, 2020). As such, the court must “recognize all factual
allegations in [the plaintiff’s] complaint as true and draw all inferences in its favor.”
Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672
(2008). Further, a “complaint should be dismissed only if it appears beyond a doubt
that [the plaintiff] could prove no set of facts, which, if true, would entitle it to
relief.” Id.

The Order first recites the statutory requirement that local school precincts
have the authority to “select . . . [t]Jeachers” and those teachers must be found on a
“list provided by the Superintendent.” 10 JA 1909 (quoting NRS 388G.610(2)(a)(1);
NRS 388G.700(2)). Taking the first step outside of Rule 12(b)(5), the lower court
made a factual finding that the administrators’ sworn written testimony
“demonstrated each principal refused to make a selection from the teacher lottery
system . . .” 10 JA 1910 (emphasis added). The Order went on to erroneously
conclude:

The memorandum to the school principals from Nadine
Jones, Chief Human Resources Officer for the CCSD,
dated July 13, 2020, gave the principals with vacant
positions within their local school precincts a list of

licensed teachers, . . . and allowed the principals to select
a teacher for the vacant position.
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10 JA 1911 (emphasis added).

This was a phantom finding of fact, wholly unsupported by the evidence. The
written declarations submitted by CCASAPE make no admission that they “refused”
CCSD’s list. See 10 JA 2084; 10 JA 2087; 10 JA 2093; 10 JA 2096.

To the contrary, the administrators were never even presented with a choice
during the Teacher Lottery, much less the power to “select” a teacher from a “list.”
And this Court will find no “list” anywhere in the over 2,300 pages of the lower
court record.

In other words, not only did the lower court abandon the standard under Rule
12(b)(5), it entered findings of fact based solely on the argument of counsel.
However, “[s]tatements, arguments and opinions of counsel are not evidence” and
may not be relied upon to decide the merits of a case. Randolph v. State, 117 Nev.
970, 984, 36 P.3d 424, 433 (2001); see also Univ. & Cmty. Coll. Sys. of Nevada v.
Nevadans for Sound Gov't, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004) (findings
of fact without substantial evidence constitute an abuse of discretion).

The Memorandum from Nadine Jones, on which the Court specifically relies
for evidentiary value, states the “list of licensed teachers” given to principals very
well might only have one name on it. CCSD warned principals that they would get
to interview and select teachers on/y when “there is more than one potential

candidate for their opening.” 2 JA 0327-28. Of course, a piece of paper with only
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one name on it is, by definition, not a list.’

No evidence exists in the record to support the lower court’s factual finding
that the Teacher Lottery provided the Principals any choice. A review of
CCASAPE’s Petition, when all statements taken as true, and all inferences drawn in
CCASAPE’s favor, demonstrates CCSD’s clear violation of the School
Reorganization Law.

In fact, CCASAPE brought a Motion to Alter or Amend Judgment pursuant
to NRCP 59(e), in which CCASAPE provided evidence to the lower court
demonstrating its findings were not only unsupported by evidence, they were flat out
wrong. As explained in detail below, the administrators were in the process of
selecting the teacher that best supported their schools’ plans of operations. The
administrators were following CCSD protocol, attempting to select from the Online
Applicant List, the list provided by the CCSD Superintendent. See 10 JA 2084; 10
JA 2090; 10 JA 2093; 10 JA 2096. When CCSD realized it had no contractually-
agreed process to deal with a teacher that was not chosen by any school (an
Unselected Teacher), CCSD refused the administrators the ability to make their own
staffing determinations. 2 JA 0327-28 Instead, CCSD used the Teacher Lottery to

forcibly place ineffective teachers at schools without the schools’ consent. /d.

> Merriam-Webster defines “list” as “a simple series of words or numerals (such as
the names of persons or objects).” List, MERRIAM-WEBSTER DICTIONARY,
available at https://www.merriamwebster.com/dictionary/list.
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The lower court ordered briefing pursuant to NRCP 12(b)(5), limited the
motions to that rule, and then abandoned its standard of review. The lower court
strayed from decades of binding precedent concerning basic rules of procedure, and
committed reversible error by making findings of fact that were not supported by the
record and drawing inferences in favor of the moving party. These errors ultimately
led to the arbitrary decision that the Teacher Lottery is compliant with the School
Reorganization Law, despite the Order depriving the local school precincts the
statutorily guaranteed power to select the most appropriate educator for their
students.

III. The lower court abused its discretion when it denied CCASAPE’s

Petition.

In addition to using the incorrect legal standard when evaluating the other
parties’ motions to dismiss, the lower court abused its discretion when it denied
CCASAPE’s Petition. The lower court made erroneous factual determinations and
arbitrary legal conclusions, each of which constitutes reversible error. More than
that, the lower court’s Order ignores the plain text of NRS 388G.610 and runs
directly against the express Legislative intent to provide a local school precinct with
staffing autonomy.

A writ shall issue “in all cases where there is not a plain, speedy and adequate

remedy in the ordinary course of law.” NRS 34.170; NRS 34.330. A writ of
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mandamus is available “to compel the performance of an act which the law . . .
[requires] as a duty resulting from an office, trust or station,” or to control a manifest
abuse or an arbitrary or capricious exercise of discretion. Cote v. District Ct., 124
Nev. 36, 39, 175 P.3d 906, 907-08 (2008).

Additionally, “[w]rits of Mandamus have expanded and developed into an
acceptable procedure for challenging the decisions of local government bodies . . . .
A Writ of Mandate (or Mandamus) may be issued by the District Court to compel
performance of an act which the law especially enjoins as a duty resulting from an
office, trust or station.” Citizens for Cold Springs v. City of Reno, No. CV05-00744,
2005 WL 6479039 (Nev. Dist. Ct. May 20, 2005). “We may use our discretion to
consider writ petitions when an important issue of law needs clarification . .. .” State
v. Second Jud. Dist. Ct. (Ayden A.), 132 Nev. 352, 354, 373 P.3d 63, 64—65 (2016).
Also important, a court can address important issues of law “even when an arguable
adequate remedy exists. . . .” State v. Second Judicial Dist. Ct., 118 Nev. 609, 614,
55 P.3d 420, 423 (2002) (emphasis added); see generally Martinez Guzman v.
Second Jud. Dist. Ct. in & for Cty. of Washoe, 136 Nev. 103, 460 P.3d 443 (2020)
(the Supreme Court of Nevada granting a petition for writ relief despite the petitioner
having an adequate remedy in the law); Hawkins v. Eighth Jud. Dist. Ct. in & for
Cty. of Clark, 133 Nev. 900, 407 P.3d 766 (2017) (same).

CCSD’s stubborn refusal to comply with AB 469 is an extremely important
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issue of law. For six years now, the State Superintendent of Instruction and the
Nevada Attorney General have explicitly instructed the other parties to bring their
agreements into compliance. 2 JA 0308; 2 JA 0312; 4 JA 0596-99. As recent as June
2021, the Nevada State Board of Education once again instructed CCSD to resolve
these bargaining issues, but CCEA and ESEA simply will not comply. Board of
Education Meeting Link, at 4:36. CCSD itself has admitted on multiple occasions,
and again in front of the Nevada State Board of Education in June 2021, that its
contracts are not legally compliant. /d. at 3:56.

Undoubtedly, the other parties will attempt to cure the glaring defects in the
district court’s NRCP 12(b)(5) analysis by relying on the lower court’s discretion
regarding whether a writ should issue. See Cote, 124 Nev. at 39, 175 P.3d at 908
(“we have complete discretion to determine whether to consider [issuing writ
relief]”). However, that discretion is not unlimited. If a district court has abused its
discretion, such as finding facts without evidence, entering erroneous facts that are
contrary to the evidence, ignoring the well-settled standard of review, or conducting
an arbitrary legal analysis, this Court is well within its authority to reverse. See Kay
v. Nunez, 122 Nev. 1100, 1105, 146 P.3d 801, 805 (2006); Univ. & Cmty. Coll. Sys.
of Nevada v. Nevadans for Sound Gov't, 120 Nev. 712, 721, 100 P.3d 179, 187
(2004); Crawford v. State, 121 Nev. 744, 748, 121 P.3d 582, 585 (2005). Moreover,

“questions of statutory construction, including the meaning and scope of a statute,
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are questions of law” that are reviewed on a de novo basis. City of Reno v. Reno
Gazette-J., 119 Nev. 55, 58, 63 P.3d 1147, 1148 (2003).°

CCASAPE demonstrates below that it does not have an adequate remedy at
law to compel CCSD to cease the Teacher Lottery, and even further, stop forced
teacher placements altogether. Additionally, all of the hallmarks of an abuse of
discretion are present here. The district court mistakenly interpreted the School
Reorganization Law to transfer the power of staff selection back to CCSD, when the
statute says no such thing. The district court arbitrarily interpreted the same law to
prohibit the use of a short-term substitute when a principal is attempting to follow
CCSD protocol and select a teacher from the Online Applicant List. The district also
court made erroneous findings of fact that the Teacher Lottery entitled the principals
to “select” from a “list.” Nothing of the sort occurred.

Lastly, and most importantly, the lower court erred when it signaled collective
bargaining agreements should control over the School Reorganization Law. This is

the crux of CCSD’s defense to this matter. The other parties raise this issue to

® The lower court clarified “The Court’s earlier decision was not one on the merits,
but only finding that the extraordinary remedy of writ relief was not warranted at
that time . . .” 11 JA 2295. This statement appears to be a well-intentioned attempt
by a Senior Judge to walk back a previous order issued by another judge without
actually setting it aside. That being said, CCASAPE does not understand how a
lower court could possibly dismiss the Petition on the merits while contending the
dismissal was not on the merits without committing an abuse of discretion. See
ImfFerial.Credit v. Eighth Jud. Dist. Ct., 130 Nev. 558,563,331 P.3d 862, 866 (2014)
(“The trial courts’ discretionary power was never intended to be exercised in
accordance with whim or caprice of the judge .. ..”)
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suggest that unions can circumvent the binding will of the Nevada Legislature
through contract negotiation. If that is permitted to occur, local school precincts will
forever lack the staffing autonomy guaranteed by the Nevada Legislature, and worse,
children will suffer by not having access to the best possible educators.

A. CCASAPE does not have an adequate remedy at law.

CCASAPE first addresses the lower court’s erroneous conclusion that
“CCASAPE failed to make a sufficient showing under NRS 34.1670 and 34.330 that
there is not a plain, speedy and adequate remedy in the ordinary course of law.” 10
JA 1912. CCSD has long argued in this case that CCASAPE should be forced to
abandon its petition for writ relief because CCASAPE has an adequate remedy
through a complaint for declaratory judgment. The lower court appears to have
endorsed this argument because despite denying CCASAPE’s Petition, the Order
expressly permits CCASAPE to “fil[e] a declaratory relief action.” Id.

However, a declaratory judgment does not compel anything. In contrast to
writ relief that mandates a government actor take a specific action, this Court has
long held “a declaratory judgement in essence does not carry with it the element of
coercion as to either party.” Aronoff v. Katleman, 75 Nev. 424, 432, 345 P.2d 221,
225 (1959). See also Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 965, 194
P.3d 96, 105 (2008) (a declaratory judgment action only seek “a mere determination

of their rights under a statute”). CCASAPE is seeking both a right and a remedy to
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compel the Superintendent of CCSD to finally adhere to the requirements of AB
469.

To get around this, CCSD and the lower court state that after CCASAPE
brings its hypothetical complaint for declaratory judgment, CCASAPE could then
move for a preliminary injunction. CCSD never provided any case law standing for
the proposition that a declaratory action combined with an application for
preliminary injunction should cause a court to not consider a petition for writ relief.
Nor does the argument make any sense, as court-ordered injunctive relief also
demands a finding of an inadequate legal remedy. See NRS 33.010(2). CCSD’s
argument seeks to create a distinction without a difference. The argument was, and
still is, a brazen delay tactic.

Moreover, if a petition for writ relief could be defeated at the district court
level with such arguments, a writ of mandamus would never issue. A petitioner could
almost always combine a declaratory judgment action with a request for injunctive
relief. However, the Legislature plainly made writs returnable to a district court. See
NRS 34.160. The Nevada Legislature would not have provided that writs were able
to be issued at a district court level if CCSD’s argument could always defeat the
issuance of a writ. See In re Parental Rights as to S.M.M.D., 128 Nev. 14, 24, 272
P.3d 126, 132-33 (2012) (“This court generally avoids statutory interpretation that

renders language meaningless or superfluous.”)
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CCASAPE has no adequate remedy at law. A declaratory judgment action
will do nothing to compel CCSD and the other bargaining units to comply with AB
469, and it will not free local school precincts to exercise their rights under NRS
388G.610. As such, the lower court committed reversible error when it declared that
CCASAPE has not shown there is no plain, speedy and adequate remedy in the
ordinary course of law. See 10 JA 1912.

B. The lower court’s phantom finding that the administrators were

presented with a list, were allowed to select from that list, and
“refused” to select from that list, is clearly erroneous.

Throughout these proceedings, and the EMRB action, CCSD and the other
bargaining parties have heralded the statutory requirement that administrators must
select teachers and staff “from a list provided by the superintendent” as proof that
CCSD retains ultimate control of staffing selection, and therefore the Teacher
Lottery was authorized under AB 469.

The lower court adopted this merit-based argument, and sua sponte denied
CCASAPE’s Petition. In doing so, however, the lower court made the erroneous
finding of fact on multiple occasions that CCSD “gave the principals with vacant
positions within their local school precincts a list of licensed teachers, provided the
principals with a notice and opportunity to interview and select teachers for their

vacant positions, and allowed the principals to select a teacher.” 10 JA 1911
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(emphasis added); see also 10 JA 1910. Thus, the lower court arbitrarily concluded
“the teacher lottery used did not violate the plain language of NRS 388G.610(2)(a).”
1d.

The Order is wrong, both legally and factually. The entire text of the statutory
requirement is “[t]he principal of the local school precinct shall select staff for the
local school precinct as necessary to carry out the plan of operation from a list
provided by the superintendent.” NRS 388G.700(2). “Where the language of the
statute is plain and unambiguous, a court should not add to or alter the language to
accomplish a purpose not on the face of the statute . . . .” City of Reno v. Yturbide,
135 Nev. 113, 115-16, 440 P.3d 32, 35 (2019).

The statute clearly states the Superintendent will provide “a” list, as in one,
singular list. As explained above, CCSD’s comments in front of the State Board of
Education and the administrators’ testimony demonstrate that CCSD provides this
singular list of staffing options through the Online Applicant List, the online human
resources software where all principals make their staffing selections. See Board of
Education Meeting Link, at 4:40; 10 JA 2084; 10 JA 2090; 10 JA 2093; 10 JA 2096.

The Online Applicant List is the single list permitted by statute. AB 469 does
not allow CCSD to present multiple lists or “lottery” lists, with differing amounts of
teachers at various times, just to make sure every teacher is “selected,” no matter

how substandard that teacher may be. On this basis alone, the lower court arbitrarily
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interpreted the statute to permit the illegal Teacher Lottery.

Even worse, the majority of the administrators were never presented with a
choice, but instead commanded to take an Unselected Teacher during the Teacher
Lottery. The statute states an administrator will “select” from a “list.” NRS
388G.700(2). In fact, the statute always commands the local school precinct will
“select” the teacher, meaning some form of choice must always be available. See
NRS 388G.610(2) and (4).

In direct contradiction to this statutory requirement, the principals of
Cimarron-Memorial High School, Green Valley High School, Gibson Middle
School and Spring Valley High School were all only given one choice: take the
Unselected Teacher, or else. 10 JA 2084; 10 JA 2087; 10 JA 2093; 10 JA 2096.”
That is not a choice, and it certainly is not a list.

The lower court made the erroneous factual findings that these administrators
were presented with multiple names, and refused to “select” a teacher. Neither
occurred. All CCSD did was solve its labor relations problem of the Unselected
Teachers by foisting substandard teachers on local school precinct’s without their

consent.

7 Mr. Rael of Western High School was lucky. He received a list with two teachers
on 1t.
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C. The lower court’s finding that the administrators did not fulfill
their legal obligation by selecting a teacher from the Online
Applicant List is arbitrary and capricious.

As explained above, the administrators in this case were simply following
CCSD protocol and selected teachers from the Online Applicant List. While making
that selection, or while waiting the three weeks for the selected teacher to achieve
Nevada licensure, the administrators faced the possibility of using a short-term
substitute teacher.

Based on these facts, the lower court arbitrarily concluded “each principal
refused to make a selection from the teacher lottery system and instead wished to fill
the vacant position with unlicensed substitute teachers. The declarations failed to
sufficiently show how the declarants planned to meet their obligation under NRS
388G.610(4) . . . “ 10 JA 1910. The lower court then construed the statute to
authorize CCSD to reclaim the power of staffing selection and forcibly place
Unselected Teachers at local school precincts.

The statutory provision at issue states:

To the greatest extent possible, the principal of a local school
precinct shall select teachers who are licensed and in good
standing before selecting substitutes to teach at the local school
precinct. The principal, in consultation with the organizational

team, shall make every effort to ensure that effective licensed
teachers are employed at the local school precinct.

NRS 388G.610(4) (emphasis added).
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“[O]ur inquiry begins with the statutory text and ends there, if the text is
unambiguous.” In re Parental Rights as to S.M.M.D., 128 Nev. 14, 23,272 P.3d 126,
132 (2012). Importantly, a statute “should be construed in light of the policy and
spirit of the law . . .” Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. 502,
509, 217 P.3d 546, 551 (2009) (emphasis added). A court should not insert words
into a statute that do not exist. See City of Reno v. Yturbide, 135 Nev. 113, 11516,
440 P.3d 32, 35 (2019).

The transfer of authority in AB 469 only travels in one direction: from CCSD
to the local school precincts. See NRS 388G.610. Nothing in the statutory provision
authorizes CCSD to reclaim the authority of selecting teachers when a substitute is
placed at a school. Just like the every other provision of AB 469, this provision states
the “principal of a local school precinct” will be performing the selecting, not CCSD.
See NRS 388G.610(4). Moreover, the use of the phrase “[t]o the greatest extent
possible” demonstrates the Legislature did not intend for this requirement to apply
in every single circumstance that a substitute was used. Instead, the Legislature built
in a measure of discretion, drafting the language “with the understanding that
substitutes may need to be made.” 1 JA 0100.

Even further, the statute states “[t]he principal, in consultation with the
organizational team, shall make every effort to ensure that effective licensed teachers

are employed at the local school precinct.” NRS 388G.610(4) (emphasis added). The
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Legislature once again states that it is the local school precinct’s responsibility, not
CCSD’s, to make sure effective teachers are selected.

CCASAPE believes the text of the statute is unambiguous, but an examination
of AB 469 and legislative history supports CCASAPE’s arguments. The statutory
text and history show that the requirement to use effective teachers instead of
substitutes was to prevent administrators from accruing salary savings by using long-
term substitutes.

The Legislature was clear, in the words of law itself, that “large school
districts are prone to develop large, complex and potentially inefficient, cumbersome
and unresponsive bureaucracies . . . .” NRS 388G.500(1). Therefore, “it is necessary
and essential to transfer and redirect more funding from the control of central
services to the control of the site-based administrators . . . “ NRS 388G.500(1)(d)
(emphasis added).

Regarding the use of substitute teachers, the school reorganization
subcommittee meetings demonstrate this provision was to prevent “a clever principal
who decides to hire all substitutes to get more money and not have licensed teachers
within their classroom.” 1 JA 0100. John Villerdita, Executive Director of the
CCEA, who commonly touts that he was involved with the creation of AB 469, has
consistently stated “it was put in there as a deterrent to not . . . hire long-terms subs

so that you can accumulate salary savings.” Board of Education Meeting Link, at
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3:23 (emphasis added); see also 1 JA 0151 (Villerdita testifying in 2016 to the
advisory committee).

That situation simply did not occur here, and no such evidence was presented
to the lower court. The administrators were attempting to select from the Online
Applicant List, where they perform all of their staffing selections. See 10 JA 2084;
10 JA 2090; 10 JA 2093; 10 JA 2096. The administrators were trying to use a short-
term substitute to either have time to make their selection autonomously, as
guaranteed by AB 469, or to designate their selected teacher as a substitute until that
teacher went through the three-week licensure process. See 10 JA 2084; 10 JA 2087;
10 JA 2090; 10 JA 2093; 10 JA 2096. Nothing in the record supports the notion that
these administrators were attempting to game the system by using long-term
substitutes to increase their budget’s bottom line.

The statute also requires the local school precinct to select “effective” teachers
prior to selecting a substitute. The Unselected Teachers forcibly placed by CCSD
demonstrably do not meet this bar.® These Unselected Teachers consisted of
individuals that had admonishments instructing not to degrade students, not to put
hands on, push, or grab students, and to treat students with respect. 10 JA 2084.

Another Unselected Teacher was last rated “minimally effective” 10 JA 2087. Yet

8 CCSD’s position suggests any teacher, simply because that teacher is licensed, is
entitled to full employment as a teacher. No such support exists in the law. Many
industries license workers, such as doctors, lawyers, truck drivers, and beauticians.
None are guaranteed work simply because they are licensed.

51





another consistently received substandard evaluation scores and shows violent
behavior, such as hitting a student with a stack of papers, slamming fists on desks,
and screaming at students. 10 JA 2090. Another had been employed by twelve
schools in twenty-nine years, is widely viewed as an inefficient teacher, and would
have created a toxic work environment due to her previous history with coworkers
already at the local school precinct. 10 JA 2093. These were unquestionably bad
teachers, and the local school precincts had every right under NRS 388G.610(2) to
refuse them.

The lower court did not account for this anywhere in its Order, and arbitrarily
authorized CCSD to conduct a “warm body” teacher lottery and gloss over its failure
to amend its negotiated agreements. AB 469 simply cannot support the idea that a
principal using a short-term substitute while interviewing teachers should have his
or her autonomy stripped away sua sponte by CCSD and saddled with a teacher so
ineffective that no school within CCSD would accept. As such, this Court should
reverse the denial of CCASAPE’s Petition.

D. The lower court’s finding that a local school precinct’s staffing
autonomy is controlled by CCSD’s collective bargaining
agreements is arbitrary and capricious.

In an attempt to avoid the consequences of its obvious failure to comply with

NRS 388G.610, and its refusal to bring its own collective bargaining agreements
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into compliance with Nevada law, CCSD and the bargaining units muse that NRS
Chapter 288 allows them to contract away a local school precinct’s right of staff
selection. For years, CCEA and ESEA have refused to alter their agreements, despite
instructions from the State Superintendent of Instruction and the Attorney General.
2 JA 0308; 2 JA 0312; 4 JA 0596-99. Now, the parties take the absurd position that
their agreements are above the law, and whatever CCSD and the bargaining units
agree upon is the limit of a school’s staffing autonomy.

The lower court appeared to agree with the parties, as its Order states “Each
local school precinct only enjoys authority that was transferred from the
Superintendent of the CCSD.” 10 JA 1911. This statement echoes the other parties’
positions. See 5 JA 0854 (CCEA claiming “If the provisions to which CCASAPE
objects were the product of, or subject to, the bargaining process, by definition they
do not violate Nevada law”).

CCASAPE seeks an answer from a court regarding this question, and is
precisely why CCASAPE’s Petition requested the lower court to order that “CCSD
shall cease to place teachers, administrators or staff in the future without the local
school precinct’s affirmative consent as to each placement.” 1 JA 0032. ESEA also
has stated it seeks a decision on “Did the district court err when it determined that
NRS 388G.610(2)(a) only authorized the transfer of the authority possessed by the

superintendent of the Clark County School District, which was subject to bargaining
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pursuant to NRS 288.150?” Response to CCASAPE’s Docketing Statement, Case
No. 83481 (filed Oct. 8, 2021).

Make no mistake, the lower court did commit reversible error. AB 469, which
was codified into NRS Chapter 388G, expressly stated “[i]f any other provisions of
this act or any other law conflict with the provisions of this section, the provisions
of this section prevail, take precedence and must control . . . “A.B. 469, 79th Legis.
Sess., § 41(2) (Nev. 2017) (emphasis added). By making this statement, the Nevada
Legislature has commanded that AB 469 shall take precedence in statutory conflicts
with all other statutes, including collective bargaining laws. Given this express
directive from the Legislature, the contention that the collective bargaining rights
contained in NRS Chapter 288 prevail over the restrictions in AB 469 is not only
incorrect, it is frivolous.

Section 41(2) of AB 469 is also consistent with basic maxims of statutory
construction and binding long-standing controlling precedent. “[T]he basic rule of
statutory interpretation . . . holds that statutes must be construed as a whole . . . .”
Blackburn v. State, 129 Nev. 92,97, 294 P.3d 422, 426 (2013) (quotations omitted).
“[T]he whole-text canon . . . calls on the judicial interpreter to consider the entire
text, in view of its structure and of the physical and logical relation of its many

parts.” Antonin Scalia & Bryan A. Garner, READING LAW: THE INTERPRETATION OF

LEGAL TEXTS 167 (2012). Nevada courts are instructed to reject interpretations
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where an “exception would swallow the rule.” See e.g., lliescu v. Steppan, 133 Nev.
182, 188, 394 P.3d 930, 935 (2017).

Specifically relating to a conflict between two statutes, this Court has been
clear that the more specific statute must control over a generalized law. See Nevada
Tax Comm'n v. Boerlin, 38 Nev. 39, 45, 144 P. 738, 740 (1914). Additionally, a
more recently enacted statute controls when in conflict with an older one. See Thorpe
v. Schooling, 7 Nev. 15, 17 (1871). Here, AB 469 is the far more specific statute,
relating to education reform in a single school district, while NRS Chapter 288 is the
generalized collective bargaining law for all Nevada public employees. AB 469 is
also the newer law, enacted decades after NRS Chapter 288.

Additionally, “the interpretation made should avoid absurd results.”
Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. 502, 509, 217 P.3d 546, 551
(2009) (emphasis added). NRS Chapter 388G’s statutory scheme is aimed at
transferring staffing autonomy, among others, to the local school level so schools
could be independent in their operation. In doing so, NRS 388G.610 specifically
grants the power of teacher and staft selection to the local schools in Subsection 2.
In Subsection 3, the statute states CCSD remains responsible for “[n]egotiating the
salaries, benefits and other conditions of employment of administrators, teachers and

other staff necessary for the operation of the local school precinct.”” NRS

288G.610(3)(a).
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Yet, applying the lower court’s logic, CCSD can choose to do whatever it
likes during collective bargaining negotiations, to the point where CCSD can agree
to bargain away the statutory power of teacher and staff selection from local schools
to third parties. The whole point of the statute is to remove the power of staff
selection from CCSD, yet the Order easily hands it back and neuters the intent of the
law. Moreover, the Order allows CCSD to unilaterally claw back whatever authority
is granted to the local school precincts anytime it desires, as long as it memorializes
a process limiting that authority in a collective bargaining agreement.

This approach is absurd. CCSD cannot bargain away that which has already
been delegated by statute to local school precincts. As the Attorney General stated,
“A.B. 469 delegates to local school precincts the authority to select teachers for
assignment to those precincts, and large school districts have no ability to bargain
that authority away.” 4 JA 0599.

Additionally, Subsection 3 contains limiting language on CCSD’s remaining
powers. The statute commands that CCSD’s responsibilities, including collective
bargaining, only consist of powers “which have not been transferred to the local
school precincts pursuant to subsection 2.” NRS 388G.610(3) (emphasis added).
Staffing autonomy was transferred in Subsection 2, and therefore is not subservient
to CCSD’s power of collective bargaining. Instead, CCSD’s agreements must

comply with Subsection 2’s grant of authority to the local school precincts.
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Similarly, NRS Chapter 388G specifically instructs when subject matters
should be negotiated pursuant to NRS Chapter 288. In addition to the CCSD
reorganization, Chapter 388G provides statutes on empowerment schools located
throughout the state. See NRS 388G.010 to NRS 388G.220. One of the requirements
for a principal to create an empowerment school is to develop an empowerment plan
“which must be determined and negotiated pursuant to chapter 288 of NRS.” NRS
388G.120(e) and (f) (emphasis added).

The School Reorganization Law, which applies singularly to CCSD, does not
read the same. The power of teacher and staff selection granted in NRS 388G.610
contains no similar requirement to bargain under NRS Chapter 288. When
provisions within the same statutory scheme use a phrase in one place, but not in the
other, a Court must look at the omission as intentional. See Galloway v. Truesdell,
83 Nev. 13, 26,422 P.2d 237, 246 (1967). NRS 388G.610(2) has no requirement to
bargain, and therefore the parties collective bargaining agreements must account for
staffing autonomy, not the other way around.

Lastly, the Nevada Legislature addressed in its last session (and while this
matter was pending) whether collective bargaining agreements should control over
AB 469’s grant of authority to local school precincts. In 2021, SB 224 was
introduced to amend NRS Chapter 388G to state “The transfer of authority in

subsection 2 must not be construed to affect or impair the authority of a large school

57





district[’s] . . . duty to comply with, the provisions of a collective bargaining
agreement . . .” 10 JA 2045.

The Nevada Supreme Court has stated a “failure to adopt a proposed
amendment is evidence of legislative intent to the contrary. ..” Del Papa v. Board
of Regents of Univ. & Cmty. Coll. Sys. of Nevada, 114 Nev. 388, 394, 956 P.2d 770,
774 (1998) (emphasis added). Additionally, when the Attorney General of the State
of Nevada renders an opinion, and the Legislature has an opportunity to rebut that
opinion through a statutory amendment, but does not, the inference is that the
Attorney General’s opinion is correct. Id. at 396, 956 P.2d at 776.

The Nevada Legislature settled this matter in 2016 when it enacted AB 469.
Since then, it has had multiple opportunities to change or amend NRS 388G.610,
while at the same time correcting the Attorney General, but chose to leave the
statutory text untouched. This Court should view this legislative action as its
declaration that the agreements must change, not the law.

The local school precincts, and more importantly, the students at those
schools, have been waiting for CCSD to comply with the School Reorganization
Law for six years. The district court’s Order will keep them waiting, as it tacitly
authorizes the absurd notion that CCSD can contract around the law’s requirements.
The State Board of Education, the Nevada Attorney General, and the Nevada

Legislature have all uniformly endorsed the interpretation that school autonomy
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limits collective bargaining. CCASAPE respectfully requests that this Court do the
same.

Accordingly, the district court’s Order should be reversed because AB 469
was meant to revolutionize the operation of CCSD, not to maintain the status quo
through outdated and noncompliant collective bargaining agreements.

CONCLUSION

Based on the foregoing, the lower court’s Order granting the other parties’
Motions to Dismiss and denying CCASAPE’s Petition should be reversed.
Moreover, because this long-disputed matter of great social import needs resolution,
this Court should carry out the Legislature’s intent and declare that AB 469 controls
over CCSD’s negotiated agreements.

DATED this 15th day of February, 2022.

/s/ Christopher M. Humes

Patrick J. Reilly

Christopher M. Humes

BROWNSTEIN HYATT FARBER
SCHRECK, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Attorneys for Clark County Association of
School Administrators and Professional-
technical Employees
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