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The following 10 items are for consideration by the full Board:

1. Call to Order & Roll Call

2. Public Comment

The Board welcomes public comment. Public comment must be limited to matters
relevant to or within the authority of the Government Employee-Management
Relations Board. No subject may be acted upon unless that subject is on the agenda
and is scheduled for possible action. If you wish to be heard, please introduce
yourself at the appropriate time and the Presiding Officer will recognize you. The
amount of discussion on any single subject, as well as the amount of time any single
speaker is allowed, may be limited. The Board will not restrict public comment based
upon viewpoint. However, the Board may refuse to consider public comment prior to
the commencement and/or conclusion of a contested case or a quasi-judicial
proceeding that may affect the due process rights of an individual. See NRS
233B.126.

3. Approval of the Minutes
For possible action on the minutes of the meeting held December 9, 2021.

4, Report of the Deputy Attorney General
A report by the Nevada Attorney General’s Office as to the status of cases on judicial
review or at the Nevada Supreme Court, and other matters related thereto.

5. Approval of Meeting Dates
For possible action on approving Board meeting dates for April through June 2022.
Staff recommendations: April 5-7, 2022; May 10-12, 2022; and June 14-16, 2022.

6. Case 2021-011
Education Support Employees Association v. Clark County School District
Deliberation and decision on the Notice of Complainant’s Withdrawal of Complaint.

7. Case 2020-019
Susan Finucan v. City of Las Vegas
Deliberation and decision on the Joint Status Report.

8. Case 2020-020
AFSCME, Local 4041 & Shari Kassebaum v. State of Nevada ex rel. its
Department of Corrections
Deliberation and decision on the Joint Status Report.




10.

Case 2020-031
Henderson Police Supervisors Association v. City of Henderson et al.
Deliberation and decision on the Joint Status Report.

Case 2021-002

Nevada Association of Public Safety Officers v. Las Vegas Metropolitan Police
Department & Las Vegas Police Protective Association

Deliberation and decision on the Joint Status Report.

Panel A

The following 1 item is for consideration by Panel A:

11.

Case 2021-005
Las Vegas Police Protective Association v. City of Las Vegas
Deliberation and decision on the Joint Status Report.

Panel C

The following 1 item is for consideration by Panel C:

12

Case 2020-008

Clark County Education Association & Davita Carpenter v. Clark County
School District with Intervenors Education Support Employees Association &
Clark County Association of School Administrators and Professional-
Technical Employees

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-
Chair Masters to fill the vacancy at the time on the panel. Deliberation and decision
on the Joint Status Report.

Panel D

The following 4 items are for consideration by Panel D:

13.

14.

Case 2018-017

Las Vegas Metropolitan Police Department v. Las Vegas Police Protective
Association

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-
Chair Masters to fill the vacancy at the time on the panel. Deliberation and decision
on the Joint Status Report.

vase 2019-012
Luquisha McCray v. Clark County
Deliberation and decision on the Joint Status Report.




15.

16.

{Case 2020-021
Robert Ortiz v. SEIU, Local 1107
Deliberation and decision on the Joint Status Report.

Case 2021-003

International Association of Fire Fighters, Local 1265 v. City of Sparks
Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-
Chair Masters to substitute for Board Member Cottino. Deliberation and decision on
the Joint Status Report.

The Board Sitting En Banc

The following 4 items are for consideration by the full Board:

17.

18.

19.

20.

Cases 2021-008; 2021-012; 2021-013; 2021-015

Las Vegas City Employees’ Association & Julie Terry v. City of Las Vegas; Las
Vegas City Employees’ Association & Jody Gleed v. City of Las Vegas; Las
Vegas City Employees’ Association & Marc Brooks v. City of Las Vegas; and
International Association of Fire Fighters, Local 1285 v. City of Las Vegas
Deliberation and decision on whether the four consolidated cases should be stayed
under the limited deferral doctrine.

Case 2021-016

International Union of Operating Engineers, Local 501 v. University Medical
Center of Southern Nevada

Deliberation and decision on Respondent University Medical Center of Southern
Nevada’s Motion to Dismiss Complaint for Unfair Labor Practices.

Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

Adjournment
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Marquis Aurbach Coffing
Nick D. Crosby, Esq.

Nevada Bar No. 8996 FILED

10001 Park Run Drive December 17, 2021
Las Vegas, Nevada 89145 State of Nevada
Telephone: (702) 382-0711 E.M.R.B.
Facsimile: (702) 382-5816 2:39 pm.
ncrosby @maclaw.com

Attorneys for Respondent,
LVMPD

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

NEVADA ASSOCIATION OF PUBLIC
SAFETY OFFICERS, a Nevada Non-Profit
Corporation and Local Government Employee Case No.: 2021-002
Organization, and Their Names and Unnamed
Affected Members,

Complainants,

VS.

LAS VEGAS METROPOLITAN POLICE
DEPARTMENT, LAS VEGAS POLICE
PROTECTIVE ASSOCIATION, DOE
INDIVIDUALS I through X, inclusive, and,
ROE BUSINESS ENTITIES I through X,
inclusive,

Respondents.

JOINT STATUS REPORT

Respondent, Las Vegas Metropolitan Police Department (the “Department” or
“LVMPD”), by and through its counsel of record, Nick D. Crosby, Esq., of the law firm of
Marquis Aurbach Coffing; Respondent, the Las Vegas Police Protective Association (“LVPPA™),
by and through its attorneys of record, David Roger, Esq., of the Las Vegas Police Protective
Association; and Complainants, Nevada Association of Public Safety Officers (“NAPSO”), by
and through its attorneys of record, Nicholas M. Wieczorek, Esq, with the law firm of Clark Hill,
PC, hereby submit their Joint Status Report pursuant to the Commissioner’s email dated
December 14, 2021 in the above-referenced matter.

11/
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The Complainants filed their Complaint on March 12, 2021. The Respondent LVPPA filed
its Answer to Complaint on March 31, 2021 and a Motion to Dismiss with the EMRB on April 1,
2021. Respondent LVMPD filed its Answer to the Complaint on April 5, 2021. Thereafter, the
Complainants filed their Opposition to Motion to Dismiss on April 22, 2021 and Respondent
LVPPA filed is Reply on April 26, 2021. Respondent LVPPA then filed a Motion to Stay on June
15,2021. Respondent LVMPD filed a Non-Opposition to Motion to Stay, and Complainant filed
its Non-Opposition to LVPPA’s Motion to Stay. The Notice of Entry of Order to Stay was filed
on July 13, 2021.

A stay was requested due to the fact Complainant NAPSO had also initiated an action with
the Eighth Judicial District Court, Case No. A-20-827022-C, seeking injunctive relief pursuant to
Nevada Revised Statute 289.120 (“District Court Case™). As of the date of this status report, the

District Court has set a trial date on a five-week stack, commencing October 10, 2022.

Dated this 17th day of December, 2021. Dated this 17th day of December, 2021.
MARQUIS AURBACH COFFING LAS VEGAS POLICE PROTECTIVE
ASSOCIATION
Bv:/s/ Nick D. Crosby, Esq. Bv:/s/ David Roger, Esq.
Nick D. Crosby, Esq. David Roger, Esq.
Nevada Bar No. 8996 Las Vegas Police Protective Association
10001 Park Run Drive 9330 W. Lake Mead Blvd., Suite 200
Las Vegas, Nevada 89145 Las Vegas, NV 89134
Attorneys for Respondent, Attorneys for Respondent,
LVMPD LVPPA

Dated this 17th day of December, 2021.

CLARKHILL, P.C.

Bv:/s/ Nicholas M. Wieczorek, Esq.
Nicholas M. Wieczorek, Esq.
Nevada Bar No. 6170
3800 Howard Hughes Pkwy., Stuie 500
Las Vegas, Nevada 89169
Attorneys for Complainants,
NAPSO
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JSR
David Roger, Esq.

Nevada State Bar No. 2781 FILED

Las Vegas Police Protective Association

9330 W. Lake Mead Blvd., Ste. 200 December 29, 2021
Las Vegas, NV 89134 State of Nevada
(702) 384-8692 E.M.R.B.
(702) 824-2261 - fax 3:01 p.m.
Attorney for Complainants

XHAEKA. GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
STATE OF NEVADA

LAS VEGAS POLICE PROTECTIVE
ASSOCIATION, 9330 W. Lake Mead Blvd., Case No.: 2021-005
Ste. 200, Las Vegas, NV 89134
Complainants,

VS.

CITY OF LAS VEGAS, 495 S. Main Street,
Las Vegas, NV 89101

Respondent.

JOINT STATUS REPORT

Complainant, LAS VEGAS POLICE PROTECTIVE ASSOCIATION, by and through its
attorney of record, David Roger, Esq; Respondent, the City of Las Vegas (hereinafter “City” or
“CLV”), by and through its attorney of record, Morgan Davis, Esq. hereby submit their Joint
Status Report pursuant to the Commissioner’s email dated December 14, 2021 in the above

referenced matter.
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This case was stayed by the Board on November 5, 2021. The Association has filed two
complaints for declaratory relief in District Court.

In case no. A-21-835584-C, the Court is asked to decide whether the collective bargaining
agreement requires the City to pay longevity benefits to officers. A trial date is set for February
6, 2023.

A related case has been filed in case no. A-21-845029-C, which asks the court to
determine whether the collective bargaining agreement allows the City to refuse to arbitrate
longevity benefit claims when the City believes the grievances are untimely. The City’s answer
is due January 24, 2022.

Additionally, the original arbitration hearing, which included the first grievants, was
vacated pending negotiations. The parties have been unable to resolve the matter and a new date

has not been set.

LAS VEGAS POLICE PROTECTIVE
ASSOC

By: . e\ szg/ ™

A
David Roger, Esq. Y
Nevada Bar No. 2781

By: /\/\/\“ s \ P SN
Morgan Davis, Esq.
Assistant City Attorn

9330 W. Lake Mead Blvd., Ste. 200
Las Vegas, NV 89134
Attorney for Complainants

Nevada Bar No. 3707
495 S. Main Street

Las Vegas, NV 89101
Attorney for Respondents
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OFFICE OF THE GENERAL COUNSEL

CLARK COUNTY SCHOOL DISTRICT FILED
CRYSTAL J. HERRERA, ESQ.

Nevada Bar No. 12396 December 27, 2021
herrec4(@nv.ccsd.net State of Nevada
5100 West Sahara Avenue E.M.R.B.

Las Vegas, Nevada 89146 2:43 p.m.
Phone: (702) 799-5373

Attorney for Respondent,
Clark County School District
BEFORE THE
EMPLOYEE-MANAGEMENT RELATIONS BOARD

OF THE STATE OF NEVADA

CLARK COUNTY EDUCATION
ASSOCIATION and DAVITA CASE NO.: 2020-008
CARPENTER,

Complainants,
JOINT STATUS REPORT

V.
CLARK COUNTY SCHOOL DISTRICT,
Respondent,

and

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION, CLARK COUNTY
ASSOCIATION OF SCHOOL
ADMINISTRATORS AND
PROFESSIONAL-TECHNICAL
EMPLOYEES,

Intervenors.

Pursuant to the State of Nevada, Government Employee-Management Relations Board’s
(“Board) Order dated February 23, 2021, Complainants Clark County Education Association and
Davita Carpenter; Respondent Clark County School District; and Intervenors Education Support

Employees Association, Clark County Association of School Administrators and Professional-
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Technical Employees (collectively, “Parties), by and through their respective attorneys of record,
hereby submit the following Joint Status Report. The Parties state as follows:

1. On February 23, 2021, the Board stayed this case pending the Eighth Judicial District
Court’s decision in Case No.: A-20-822704-P and arbitration proceedings between Complainants
and Respondent.

2. On June 18, 2021, the Eighth Judicial District Court in Case No.: A-20-822704-P,
filed a written order denying the Clark County Association of School Administrators and
Professional-Technical Employees’ (“CCASAPE”) Petition for Writ of Prohibition, Or in the
Alternative, Writ of Mandamus and granting Respondents’ Motion to Dismiss. See Order attached
hereto as Exhibit A.

3. CCASAPE subsequently filed a Motion to Alter or Amend the Judgment, which the
District Court denied in a written order filed on August 4, 2021. See Order attached hereto as Exhibit
B.

4. On September 4, 2021, CCASAPE filed a Notice of Appeal appealing the June 18,
2021 and August 4, 2021 Orders. See Notice of Appeal attached hereto as Exhibit C. The appeal is
designated Case No.: A822704 before the Nevada Supreme Court and is proceeding to briefing.
CCASAPE’s opening brief is due February 1, 2022.
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5. As for the related arbitration proceedings, Complainants have withdrawn their

demands for arbitration.

Dated: December 27, 2021.

CLARK COUNTY SCHOOL DISTRICT
OFFICE OF THE GENERAL COUNSEL

By: _/s/ Crystal J. Herrera

CRYSTAL J. HERRERA, ESQ.
Nevada Bar No. 12396

5100 West Sahara Avenue

Las Vegas, NV 89146

Attorney for Respondent,

Clark County School District

Dated: December 27, 2021.

BROWNSTEIN HYATT FARBER
SCHRECK, LLP

By: _/s/ Christopher M. Humes

CHRISTOPHER M. HUMES, ESQ.
Nevada Bar No. 12782

100 North City Parkway, Suite 1600
Las Vegas, NV 89106

Attorney for Intervenor, CCASAPE

Dated: December 27, 2021.

LAW OFFICE OF DANIEL MARKS

By: _ /s/ Adam Levine
DANIEL MARKS, ESQ.
Nevada Bar No. 002003
ADAM LEVINE, ESQ.
Nevada Bar No. 004673

610 South Ninth Street

Las Vegas, NV 89101
Attorneys for Complainants,
CCEA and Davita Carpenter

Dated: December 27, 2021.
DYER LAWRENCE, LLP

By: _ /s/ Francis C. Flaherty
FRANCIS C. FLAHERTY, ESQ.
Nevada Bar No. 5303

2805 Mountain Street

Carson City, NV 89703

Attorney for Intervenor, ESEA
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Marquis Aurbach Coffing
Craig R. Anderson, Esq.
Nevada Bar No. 6882
James A. Beckstrom, Esq.
Nevada Bar No. 14032
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
canderson@maclaw.com
jbeckstrom@maclaw.com

Attorneys for CCSD Defendants

CLARK COUNTY ASSOCIATION OF
SCHOOL ADMINISTRATORS AND
PROFESSIONAL-TECHNICAL EMPLOYEES,

VS.

CLARK COUNTY SCHOOL DISTRICT and
DR. JESUS JARA, in his capacity as
Superintendent of Clark County School District,

Petitioner,

Respondents.

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No.:
Dept. No.:

Electronically Filed
6/18/2021 2:55 PM
Steven D. Grierson

CLERK OF THE COUEE&
L]

A-20-822704-P

NOTICE OF ENTRY OF ORDER

AND ALL RELATED MATTERS.

Please take notice that an Order Denying Petitioner’s Writ of Prohibition, or in the

alternative, Writ of Mandamus and Order Granting Respondents’ Motion to Dismiss was entered

in the above-captioned matter on the 18th day of June, 2021, a copy of which is attached hereto.

Dated this 18th day of June, 2021.

MARQUIS AURBACH COFFING

By /s/ James A. Beckstrom

Craig R. Anderson, Esq.

Nevada Bar No. 6882

James A. Beckstrom, Esq.
Nevada Bar No. 14032

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for CCSD Defendants

Page 1 of 2
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF ENTRY OF ORDER was submitted

electronically for filing and/or service with the Eighth Judicial District Court on the 18th day of
June, 2021. Electronic service of the foregoing document shall be made in accordance with the

E-Service List as follows:!

Patrick J. Reilly, Esq. Daniel Marks, Esq.

Christopher Humes, Esq. Adam Levine, Esq.

BROWNSTEIN HYATT FARBER LAW OFFICE OF DANIEL MARKS
SCHRECK, LLP 610 South Ninth Street

100 North City Parkway, Suite 1600 Las Vegas, NV 89101

Las Vegas, NV 89106 Attorneys for Clark County Education
Attorneys for Petitioner Association

Francis C. Flaherty, Esq.

Sue S. Matuska, Esq.

DYER LAWRENCE, LLP

2805 Mountain Street

Carson City, NV 89703

Attorneys for Education Support Employees
Association

/s/ Javie-Anne Bauer
An employee of Marquis Aurbach Coffing

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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ELECTRONICALLY SERVED

6/18/2021 2:26 PM
Electronically Filed

g 06/18/2021 2:26 PM

Marquis Aurbach Coffing CLERK OF THE COURT

Craig R. Anderson, Esq.

Nevada Bar No. 6882

James A. Beckstrom, Esq.

Nevada Bar No. 14032

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

canderson@maclaw.com

jbeckstrom@maclaw.com
Attorneys for CCSD Respondents

DISTRICT COURT
CLARK COUNTY, NEVADA
CLARK COUNTY ASSOCIATION OF
SCHOOL ADMINISTRATORS AND
PROFESSIONAL-TECHNICAL EMPLOYEES, | Case No.: A-20-822704-P
Dept. No.: A"

Petitioner,

VS.

CLARK COUNTY SCHOOL DISTRICT and
DR. JESUS JARA, in his capacity as
Superintendent of Clark County School District,

Respondents.
Hearing Date: April 22, 2021

Hearing Time: 1:30 p.m.

AND ALL RELATED MATTERS.

ORDER DENYING PETITIONER’S WRIT OF PROHIBITION, OR IN THE
ALTERNATIVE, WRIT OF MANDAMUS

AND
ORDER GRANTING RESPONDENTS’ MOTION TO DISMISS

This matter came before the Court on April 22, 2021, via Bluejeans virtual hearing
regarding (1) Respondents Clark County School District (“CCSD”) and Dr. Jesus Jara's (“Jara”)
Motion to Dismiss Petition for Writ of Prohibition, or in the Alternative, Writ of Mandamus; (2)
Intervenor-Respondent Clark County Education Association's (“CCEA”) Motion to Dismiss Writ

Petition; and (3) Intervenor-Respondent Education Support Employees Association's (“ESEA™)

Page 1 of 13
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Motion to Dismiss, or Make Non-Returnable, the Petition for Writ of Prohibition, or in the
Alternative, Writ of Mandamus.

On February 25, 2021, this Court held a status conference at which Respondents and
Intervenors requested leave to file procedural motions pursuant to NRCP 12(b)(5). This Court
agreed, and scheduled limited briefing on NRCP 12(b)(5) motions, prior to proceeding to a
separately scheduled hearing on the merits of the Petition.

Based upon the filings, points and authorities and exhibits, and oral argument on the matter,
the Court hereby adjudicates, finds and orders as follows:

FINDINGS OF FACT

1. On October 8, 2020, CCASAPE filed the instant Petition for Writ of Prohibition,
or in the Alternative, Writ of Mandamus (the “Petition™).

2. Broadly stated, the Petition focused on the interpretation of NRS 388G.610 as it
applies to a “teacher lottery” system temporarily implemented by CCSD until December 11, 2020.
Through the Petition, CCASAPE sought to suspend and prohibit the “teacher lottery” system by
contending that NRS 388G.610(2) gives local school precincts the right to select teachers for their
schools irrespective of other statutory provisions and/or collective bargaining agreement
restrictions.

3. The 79" Session of Nevada Legislature passed Assembly Bill (AB) 469 which is
codified at NRS 388G.500 through NRS 388G.810. Relevantly, NRS 388G.610 required the
Superintendent of CCSD to transfer to principals, certain authority pertaining to the selection of
teachers within each local school precinct.

4. NRS 288.150 provides a list of mandatory subjects of collective bargaining
between a local government employer and a recognized employee organization. Among the many
mandatory subjects of collective bargaining in the State of Nevada are “policies for the transfer
and reassignment of teachers.” NRS 288.150(2)(u). CCSD, a local government employer, and
CCEA, arecognized employee organization representing teachers, negotiated such policies within

their respective collective bargaining agreement.

Page 2 of 13
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5. As it applies to transfers of teachers, under the negotiated agreement between
CCSD and CCEA, teachers may be subject to an involuntary transfer process wherein they may
choose positions for which they have the appropriate licensure based on seniority (the “Surplus”
process).

6. The teacher lottery developed as a result of tension between NRS 388G.610 and
NRS 288.150, when for various reasons, employed teachers, subject to collective bargaining
agreements governed by NRS 288.150, were not selected by local school precincts despite the
precincts having available teaching positions for the employed teachers. The result was a pool of
displaced teachers, which went unselected contrary to the bargained for Surplus process, when
local school precincts utilized substitute teachers to “fill” the vacant teaching positions.

7. The local school precinct principals maintain that pursuant to NRS 388G.610, they
are vested with unlimited authority to select teachers, whether through hiring or transfer.

8. In response to local school precinct principals rejecting the bargained for Surplus
process, in or around July 2020, CCSD fashioned a system, wherein the displaced teachers who
were not selected for employment by the local school precincts were placed into an available pool.
This pool was then offered to the local school precincts who had a teacher vacancy, wherein the
local precinct maintained the ability to select from that pool (the teacher lottery).

9. CCASAPE is a recognized employee organization advocating on behalf of and
representing school administrators (inclusive of principals). Within the Petition, CCASAPE asserts
that principals at local school precincts have the unfettered right to select teachers.

10.  Opposite of CCASAPE’s position is that of CCEA and ESEA—recognized
employee organizations represent teachers and support staff, respectively. Both CCEA, ESEA,
and CCSD assert that NRS Chapter 388G does not provide unfettered discretion as to teacher or
support staff selection by local school precincts and such selections are subject to NRS 288.150.

11.  Within the Petition, CCASAPE provided declarations from Lori Sarabyn, Jennifer
Jaeger, Antonio Rael, and Tam Larnerd, principals within various school precincts of the CCSD.

The declarations all showed these individual principals refused to make a selection from the
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teacher lottery system and instead sought to fill vacant teacher positions with unlicensed substitute
teachers.

12. Within the Petition, CCASAPE also provided the declaration of principal Kent
Roberts, who oversaw the placement of an unselected teacher provided by CCSD, but confirmed
this unselected teacher retired prior to the start of school.

13. Within the Petition, CCASAPE sought an order of this Court prohibiting CCSD
from assigning teachers to a local school precinct without the school’s consent or in the alternative,
mandate that Superintendent Jesus Jara “transfer the power to select teachers (and all other staft)
to local school precincts.”

14. In 2018, the Nevada Attorney General was asked to opine on the extent to which
the collective bargaining rules limit the principal's autonomy to make teacher placement decisions
for a local school precinct within a large school district. The Nevada Attorney General
acknowledged that although NRS 388G granted significant autonomy for local school precincts,
it did not expressly modify or amend the collective bargaining rules set forth in NRS 288.150,
particularly, subsection (2)(u), which deals with transfer and reassignment of teachers. Nevada
Attorney General's Opinion, No. 2017-13, 2017 Nev. Op. Atty. Gen. No. 13, 2018 WL 1061279
(Feb. 20, 2018). Furthermore, the Nevada Attorney General opined that the granting of limited
autonomy to the school precinct does not conflict with the collective bargaining responsibilities of
the school district so long as teachers are employed by the school district in positions other than
assignment to a local school precinct. Id. It was recognized that the school district retained some
of its collective bargaining responsibilities under NRS 288.150 for those teachers not employed in
local school precincts.

15.  Prior to the Petition being filed, on February 12, 2020, Davita Carpenter
(“Carpenter™), a licensed teacher with CCSD and member of CCEA, and CCEA filed a complaint
(the “EMRB Complaint”) with the Employee Management Relations Board of the State of Nevada
(“EMRB”).

16.  Within the EMRB Complaint, Carpenter alleged that she was employed by CCSD

and received a medical leave of absence from approximately August 8, 2019 through May 21,

Page 4 of 13
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2020. Carpenter maintained that she was released to return to work by her physician without
restrictions on December 10, 2019, and argued that as a result, CCSD was required to place her
into a vacant teaching position—notwithstanding the rights of the local school precincts right to
selection under NRS 388G.610. Carpenter relied on NRS 288.150 and the negotiated agreement
regarding the assignment and transfer of teachers.

17. CCSD permitted local school precincts to exercise their right to selection, under a
plain reading of NRS 388G.610, such that CCSD could not unilaterally place Carpenter into a
teaching position without school consent. As a result, Carpenter and CCEA averred a prohibited
labor practice by CCSD before the EMRB.

18. On March 5, 2020, CCSD answered the EMRB Complaint and filed a
counterpetition for declaratory judgment (the “Declaratory Relief Action™).

19. Within the Counterpetition CCSD asked the EMRB to issue a declaratory order
identifying the applicability and interpretation of collective bargaining rules, specifically NRS
288.150, in light of NRS 388G.610, including whether CCSD may limit a local school precinct’s
autonomy to make placement decisions for a school within the CCSD. The EMRB agreed to hear
the Declaratory Relief Action and bifurcated the issue from the individual complaint averred by
Carpenter and CCEA.

20. Thereafter, both ESEA and CCASAPE were allowed to Intervene in the EMRB
proceedings wherein the interplay of NRS 288.150(2)(u) and NRS 388G.610 was extensively
briefed by CCSD, CCEA, ESEA, and CCASAPE.

21. On November 16, 2020, in light of the pending EMRB proceedings, CCSD moved
to stay these proceedings until the EMRB proceedings concluded.

22. CCSD’s Motion for Stay was joined by ESEA and CCEA, who concurrently sought
to intervene in these proceedings. Following oral argument on the issue, this Court stayed this
matter pending the EMRB decision on the Declaratory Relief Action and granted ESEA and

CCEA’s Motions to Intervene.
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23. On December 7, 2020, the EMRB filed its Declaratory Order in the Declaratory
Relief Action stating NRS 288.150(2) and NRS Chapter 388G could be read in harmony and were
not in conflict. Specifically, the EMRB’s Declaratory Order stated:

a. NRS 288.150(2) is plain and unambiguous in its requirements that certain
subjects require bargaining. NRS 288 does not provide that the employer has no ability for the
transfer and reassignment of teachers. Instead, the employer may take these actions so long as they
are first submitted to the collective bargaining process in good faith and not made unilaterally.

b. NRS 388G.610 “does not appear to conflict with [NRS] Chapter 288 and
can be read to render a harmonious result.”

c. NRS 288.150(2) provides that the policies for the transfer and assignment
of teachers are within the mandatory subjects of bargaining.

d. “Had the Legislature intended to exempt NRS 388G.610(2)(a) from the
provisions of NRS 288.150, it could have stated so.”

e. “IW]lhen NRS 388G.610(2)(a) indicates that the superintendent shall
“transfer” to each local school precinct the authority for selection, this is reasonably understood as
transferring that authority in all respects—including still being subject to bargaining obligations.
NRS 388G does not provide anything to the contrary.”

f. “NRS 388G.610(2)(a) plainly provides for the ‘transfer’ of authority. The
authority that existed was subject to negotiation—nothing indicates rights were meant to be
stripped upon that transfer (instead the word “transfer” is plain and unambiguous).”

g. “NRS 388G.700 specifies: ‘The principal of the local school precinct shall
select staff for the local school precinct as necessary to carry out the plan of operation from a list
provided by the superintendent.” NRS 388G.700(2). Thus, the selection of staff by the principal
is restricted.”

h. “Reading NRS 388G.610 and NRS 388G.700 together, as required by rules
of statutory construction, it makes clear the Legislature did not provide for the local school

precincts to have unlimited authority and an unfettered right. The authority is subject to NRS
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388G.610(3)(a) (indicating that CCSD is still responsible for negotiating in certain respects) and
the list provided by the superintendent from which the staff must be selected.”

1. “While CCASAPE argues that NRS 388G.610 ‘is plain: the schools have
complete autonomy to select their own staff from eligible CCSD personnel’, this is not what the
statute plainly provides and CCASAPE reads words into the statute that plainly do not exist.”

] “Local school precincts could be included in the collective bargaining
process so their ability to select under NRS 388G remains intact.”

24. Based on the EMRB’s Declaratory Order, on December 11, 2020, CCSD
terminated the teacher lottery and reverted to the negotiated agreement concerning teacher
placement and reassignment.

25. On December 14, 2020, CCASAPE filed a Motion for Clarification before the
EMRB, seeking to clarify areas of interpretation made by the EMRB within the Declaratory Order.

26. On February 23, 2021, the EMRB denied CCASAPE’s Motion for Clarification
and stayed the remainder of the EMRB proceedings. In denying CCASAPE’s Motion, the EMRB
concluded that the EMRB lacked jurisdiction to interpret NRS Chapter 388G and NRS 288.150(2)
can be read harmoniously with NRS Chapter 388G.

27. Based on the February 23, 2021, EMRB Order, on February 25, 2021, this Court
lifted its stay and ordered a briefing schedule for the instant Motions to Dismiss.

28. On March 26, 2021, CCSD, CCEA, and ESEA filed their respective Motions to
Dismiss, asserting among other things, that the Petition should be dismissed based on CCASAPE
having a plain, speedy, and adequate remedy in the ordinary course of law, CCASAPE lacked
standing, and the Petition was moot as a result of the teacher lottery being terminated. CCASAPE
subsequently filed its respective Oppositions, arguing that no requirement to file a declaratory
judgment action exists, that CCASAPE possessed standing in this matter and was not required to
appear before the EMRB or an arbitrator, that the controversy was not moot, and reaffirming its
position that writ relief was appropriate based on the continuing irreparable injury resulting from
principals being forced to violate their obligation under NRS 388G.700(2) by accepting

“substandard teachers.”
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RELEVANT LAW

1. A Writ of Mandamus is an extraordinary remedy that may issue if there is not a plain,
speedy, or adequate remedy in the ordinary course of law. NRS 34.170; NRS 34.330. Mandamus
“will not lie to control discretionary action, unless discretion is manifestly abused or is exercised
arbitrarily or capriciously.” Mineral County v. State, Dept. of Conservation & Nat. Res., 117 Nev.
235, 243, 20 P.3d 800, 805 (2001). “Even when mandamus is available as a remedy, [courts are]
not compelled to issue the writ because it is purely discretionary.” Id. Writs are generally
disfavored absent other alternative remedies and are inappropriate when a sufficient cause of action
for the same relief exists. /d. Whether to consider a petition for such extraordinary relief is left to
the sole discretion of the Court. Smith v. District Court, 107 Nev. 674, 818 P.2d 849 (1991). The
petitioner bears the burden of demonstrating extraordinary reliefis warranted. Pan v. Dist. Ct., 120
Nev. 222, 228, 88 P.3d 840, 844 (2004).

2. The Court has the jurisdiction to rule on the NRCP 12(b)(5), which includes jurisdiction to
review a NRCP 12(b)(5) motion filed in response to a writ petition. Moreover, it is within this
Court’s sole discretion in dismissing or denying a writ petition.

3. The EMRB has an exclusive statutory duty to “hear and determine” complaints that arise
out of a local government employee's or organization's interpretation of or performance under NRS
Chapter 288. NRS 288.110; City of Henderson v. Kilgore, 122 Nev. 331, 336, 131 P.3d 11, 14
(2006). Nevada has enacted a body of laws to regulate labor relations. The Nevada legislature has
created a specific tribunal “to apply expertise to labor disputes and assist in resolving them before
they reach the courts.” Rosequist v. Int'l Ass'n of Firefighters Local 1908, 118 Nev. 444, 451, 49
P.3d 651, 655 (2002). Accordingly, Nevada grants exclusive jurisdiction to its labor-relations
tribunal, the EMRB, to adjudicate any issue dealing with the interpretation of or performance under
NRS 288. NRS 288.110.

4. CCSD is, and has at all relevant times, been a local government employer within the
meaning of NRS 288.060.

5. CCASAPE, CCEA, and ESEA are recognized employee organizations within the meaning

of NRS 288.040.

Page 8 of 13
MAC:01444-013 6/14/2021 4:17 PM






Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

6. NRS 288.150 provides a list of mandatory areas that are subject to collective bargaining
between a local government employer and a recognized employee organization.

7. NRS 288.150(2)(u) provides that “the policies for the transfer and reassignment of
teachers” is a mandatory subject of bargaining.

8. NRS 288.150(3)(a) states that “the right to hire, direct, assign or transfer an employee” are
not within the scope of mandatory bargaining and reserved to, in this case, CCSD without
negotiation.

9. NRS 388G.610(2) states in pertinent part:

The superintendent shall transfer to each local school precinct the authority
to carry out the following responsibilities:
(a) Select for the local school precinct the:
(1) Teachers;
(2) Administrators other than the principal; and
(3) Other staff who work under the direct supervision of the
principal.

(Emphasis added).

10. NRS 388G.610(4) further provides:

To the greatest extent possible, the principal of a local school precinct shall select
teachers who are licensed and in good standing before selecting substitutes to teach
at the local school precinct. The principal, in consultation with the organizational
team, shall make every effort to ensure that effective licensed teachers are
employed at the local school precinct.

(Emphasis added).

11. NRS 388G.630(1) requires local school precincts to remain in compliance with all
applicable federal, state and local laws.

12. NRS 388G.700(2) further provides “[t]he principal of the local school precinct shall select
staff for the local school precinct as necessary to carry out the plan of operation from a list provided
by the superintendent.”

13. “Where the language of the statute is plain and unambiguous, a court should not add or

alter the language to accomplish a purpose not on the face of the statute or apparent from
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permissible extrinsic aids such as legislative history or committee reports.” City of Reno v.
Yturbide, 135 Nev. 113, 115-116, 440 P.3d 32, 35 (2019).
FINDINGS AND CONCLUSIONS

14.  The Court FINDS and CONCLUDES CCASAPE’s argument that NRCP 12(b)(5)
motions are procedurally defective as it applies to writ petitions is unsupported. A motion made
pursuant to NRCP 12(b)(5) must be filed before filing a responsive pleading (inclusive of a
complaint). The Advisory Committee Note to the 2019 Amendment to NRCP 3 states that the term
“complaint” includes “a petition or other document that initiates a civil action.” Thus, the Court
has the jurisdiction to rule on CCSD, CCEA, and ESEA’s NRCP 12(b)(5) motions. Likewise, the
Court maintains inherent discretion in granting or denying petitions for extraordinary relief.

15. The Court further FINDS and CONCLUDES that CCASAPE’s Petition is not
moot because the teacher lottery is no longer in use. The placement of teachers from the disputed
teacher lottery still created a purported ongoing harm. Thus, the matter is not moot.

16. The Court further FINDS and CONCLUDES that CCASAPE maintains standing
to seek a writ of prohibition or mandamus and is not required to exhaust any further administrative
remedies or contractual remedies pursuant to its negotiated agreement with CCSD.

17. The Court further FINDS and CONCLUDES that CCASAPE has presented
insufficient rationale for the extraordinary relief of this Court.

18. The Court further FINDS and CONCLUDES that the declarations submitted in
support of the Petition are deficient. Having reviewed the declaration of Lori Sarabyn, Jennifer
Jaeger, Antonio Rael, and Tam Larnerd (principals at various school precincts) the Court finds the
declarations demonstrated each principal refused to make a selection from the teacher lottery
system and instead wished to fill the vacant position with unlicensed substitute teachers. The
declarations failed to sufficiently show how the declarants planned to meet their obligation under
NRS 388G.610(4), which states “to the greatest extent possible, the principal shall select teachers
who are licensed and in good standing before selecting substitutes to teach at the local school

precinct.”
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19. The Court further FINDS and CONCLUDES the declaration of Kent Roberts, who
is the principal at the Green Valley High School, shows that his school precinct was not impacted
by the teacher lottery. The teacher who was placed at Mr. Robert’s school via the teacher lottery
retired before the school began. Thus, Mr. Robert’s could not articulate a cognizable current harm
which impacted his school precinct.

20. The Court further FINDS and CONCLUDES that the local school precincts were
given the authority to select teachers, administrators, and other staff under NRS 388G.610(2)(a).
However, this authority was not unlimited. Each local school precinct only enjoys authority that
was transferred from the Superintendent of the CCSD. Local school precincts are to remain in
compliance with all applicable federal, state and local laws. See NRS 388G.630(1)(c). NRS
388G.700(2) further identifies that local school precincts are to select staff from a list provided by
the Superintendent of CCSD. Notably, NRS 388G.610(2)(a) uses the word “select.” The
memorandum to the school principals from Nadine Jones, Chief Human Resources Officer for the
CCSD, dated July 13, 2020, gave the principals with vacant positions within their local school
precincts a list of licensed teachers, provided the principals with a notice and opportunity to
interview and select teachers for their vacant positions, and allowed the principals to select a
teacher for the vacant position. Thus, the teacher lottery used did not violate the plain language of
NRS 388G.610(2)(a).

21. The Court further FINDS and CONCLUDES that Section 388G.610(4) creates a
requirement that principals select licensed, good standing teachers over substitutes to the greatest
extent possible.

22. The Court further FINDS and CONCLUDES that NRS 388G.700(2) specifies that
when the principal of a local school precinct “select[s] staff for the local school precinct as
necessary to carry out the plan of operation,” he or she must do so “from a list provided by the
superintendent.” NRS 388G.560; NRS 388G.535. Therefore, the selection of staff (inclusive of
teacher) is not an unrestricted right as advanced by CCASAPE.

23. The Court further FINDS and CONCLUDES that when NRS 388G.610(2)(a)

indicates that the superintendent shall “transfer” to each local school precinct the authority for
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selection, the authority transferred is not unlimited. Each local school precinct only enjoys the
authority to select that was possessed by the superintendent of the CCSD when he transferred it to
the local school precinct.

24. The Court further FINDS and CONCLUDES that CCASAPE failed to make a
sufficient showing under NRS 34.1670 and 34.330 that there is not a plain, speedy and adequate
remedy in the ordinary course of law. Specifically, there was insufficient showing that
Respondents CCSD and Superintendent Jara manifestly abused or exercised their discretion
arbitrarily or capriciously in the use of the teacher lottery or that they transcended the limits of
their authority. In total, Petitioner failed to meet the heavy burden of NRS 34.1670 and 34.330.

25. The Court further FINDS and CONCLUDES that nothing in this Order shall
prohibit CCASAPE from filing a declaratory relief action or any desired injunctive relief.

COURT ORDER

IT IS HEREBY ORDERED AND ADJUDGED that CCASAPE’s Petition for Writ of
Mandamus or in the Alternative Petition for Writ of Prohibition is DENIED.

IT IS HEREBY ORDERED AND ADJUDGED that CCSD, CCEA, and ESEA’s
respective Motions to Dismiss are GRANTED, without prejudice, for the reasons stated herein.

Dated this 18th day of June, 2021

IT IS SO ORDERED.

DATED this day of June, 2021. W

E38 9A1 12B2 FBDA
Veronica M. Barisich

District Court Judge
Submitted by: Approved as to form and content:
MARQUIS AURBACH COFFING BROWNSTEIN HYATT FARBER
SCHRECK., LLP

Bv:_/s/ James A. Beckstrom Byv:_/s/ Christopher Humes

Craig R. Anderson, Esq. Patrick J. Reilly, Esq.

Nevada Bar No. 6882 Nevada Bar No. 6103

James A. Beckstrom, Esq. Christopher Humes, Esq.

Nevada Bar No. 14032 Nevada Bar No. 12782

10001 Park Run Drive 100 North City Parkway, Suite 1600

Las Vegas, Nevada 89145 Las Vegas, NV 89106

Attorneys for CCSD Respondents Attorneys for Petitioner
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Approved as to form and content:

Approved as to form and content:

LAW OFFICE OF DANIEL MARKS DYER LAWRENCE, LLP

By:_/s/ Adam Levine By:

Daniel Marks, Esq.

Nevada Bar No. 2003

Adam Levine, Esq.

Nevada Bar No. 4673

610 South Ninth Street

Las Vegas, NV 89101

Attorneys for Clark County Education
Association
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Nevada Bar No. 5303
Sue S. Matuska, Esq.

Nevada Bar No. 6051

2805 Mountain Street
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Attorneys for Education Support
Employees Association
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Marquis Aurbach Coffing
Craig R. Anderson, Esq.
Nevada Bar No. 6882
James A. Beckstrom, Esq.
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DISTRICT COURT

CLARK COUNTY, NEVADA

CLARK COUNTY ASSOCIATION OF
SCHOOL ADMINISTRATORS AND
PROFESSIONAL-TECHNICAL EMPLOYEES,
Petitioner,

Vs.
CLARK COUNTY SCHOOL DISTRICT and
DR. JESUS JARA, in his capacity as
Superintendent of Clark County School District,

Respondents.

AND ALL RELATED MATTERS.

NOTICE OF ENTRY OF ORDER

Case No.:
Dept. No.:

Electronically Filed
8/6/2021 3:31 PM
Steven D. Grierson

CLERK OF THE COUE!i
L]

A-20-822704-P
\Y

Please take notice that an Order Denying Motion to Alter or Amend Judgment was

entered on the 4th day of August, 2021, a copy of which is attached hereto.

Dated this 6thth day of August, 2021.

MARQUIS AURBACH COFFING

By

/s/ James A. Beckstrom

Craig R. Anderson, Esq.

Nevada Bar No. 6882

James A. Beckstrom, Esq.
Nevada Bar No. 14032

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for CCSD Respondents
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Christopher M. Humes, Esq.
BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Pkwy., Ste. 1600
Las Vegas, NV 89106
Attorneys for Petitioner

Daniel Marks, Esq.
Adam Levine, Esq.
LAW OFFICE OF DANIEL MARKS
610 South Ninth Street
Las Vegas, NV 89101
Attorneys for Clark County Education Association

Francis C. Flaherty, Esq.
Sue S. Matuska, Esq.
DYER LAWRENCE, LLP
2805 Mountain Street
Carson City, NV 89703
Attorneys for Education Support Employees Association

/s/ Javie-Anne Bauer
An employee of Marquis Aurbach Coffing

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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ELECTRONICALLY SERVED

8/4/2021 9:44 AM

Marquis Aurbach Coffing
Craig R. Anderson, Esq.
Nevada Bar No. 6882
James A. Beckstrom, Esq.
Nevada Bar No. 14032
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
canderson@maclaw.com
jbeckstrom@maclaw.com
Attorneys for CCSD Respondents

Electronically Filed

g08/04/2021 9.44 AM,

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

CLARK COUNTY ASSOCIATION OF
SCHOOL ADMINISTRATORS AND
PROFESSIONAL-TECHNICAL EMPLOYEES,

Petitioner,
Vs.
CLARK COUNTY SCHOOL DISTRICT and
DR. JESUS JARA, in his capacity as
Superintendent of Clark County School District,

Respondents.

AND ALL RELATED MATTERS.

Case No.: A-20-822704-P
Dept. No.: A"

Hearing Date: July 13, 2020
Hearing Time: 11:00 a.m.

ORDER DENYING MOTION TO ALTER OR AMEND JUDGMENT

This matter came before the Court on July 13, 2021, with Senior Judge Jim Crockett

presiding, via Bluejeans telephonic hearing regarding Clark County Association of School

Administrators and Professional-technical Employees Motion to Alter or Amend Judgment on

Order Shortening Time (“Motion”). NOW, THEREFORE, the Court having reviewed the Motion,

the papers and pleadings on file and heard oral arguments regarding the Motion hereby FINDS

and ORDERS as follows:

1. On October 8, 2020, Clark County Association of School Administrators and

Professional-technical Employees (“CCASAPE”) filed a Petition for Writ of Prohibition, or in the

Alternative, Writ of Mandamus (the “Petition™).
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2. Broadly stated, the Petition focused on the interpretation of NRS 388G.610 as it
applies to a “teacher lottery” system temporarily implemented by Clark County School District
(“CCSD”) until December 11, 2020. Through the Petition, CCASAPE sought to suspend and
prohibit the “teacher lottery” system by contending that NRS 388G.610(2) gives local school
precincts the right to select teachers for their schools irrespective of other statutory provisions
and/or collective bargaining agreement restrictions.

3. On November 16, 2020, CCSD filed a Motion to Stay proceedings, which was
joined by intervening party Clark County Education Association’s (“CCEA”) and subsequently
granted by this Court.

4. The Court subsequently lifted its stay and ordered a briefing schedule for the
motions to dismiss, which focused extensively on whether CCASAPE maintained a plain, speedy,
and adequate remedy in the ordinary course of law.

5. On April 22, 2021 the Court held a hearing on Motions to Dismiss filed by CCSD
and intervening parties, CCEA and Education Support Employees Association (“ESEA”), wherein
dismissal of the Petition was evaluated by this Court and taken under advisement for a written
decision.

6. On June 18, 2021, the Court denied the Writ Petition without prejudice,
concurrently granting Respondents’ Motions to Dismiss. The Court’s earlier decision was not one
on the merits, but only found that the extraordinary remedy of writ relief was not warranted. The
Court did, however, provide CCASAPE the ability to raise the claims associated with the “teacher
lottery” through a declaratory relief action with any necessary requests for injunctive relief.

7. The Order was two-fold, a denial of CCASAPE’s request for writ relief, pursuant
to NRS 34.170 and NRS 34.330 and dismissal of the writ petition pursuant to NRCP 12(b)(5). In
supporting its decision, the Court summarily provided an overview of the facts and legal issues
presented. The Court was clear on the standard being applied to the request for extraordinary relief
and clarified the standard of review for a writ petition in conjunction with a motion filed pursuant

to NRCP 12(b)(5).
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8. On July 6, 2021, CCASAPE filed a Motion to Alter or Amend Judgment on Order
Shortening Time (the “Motion™).

0. On July 9, 2021, CCSD, ESEA, and CCEA opposed the Motion.

10. NRCP 59(e) allows a party to move the district court to alter or amend a judgment.
Grounds for a Rule 59(e) motion include correcting manifest errors of law or fact, newly
discovered or previously unavailable evidence, the need to prevent manifest injustice or a change
in controlling law. 44 Primo Builders v. Washington, 126 Nev. 578, 582, 245 P.3d 1190, 1193
(2010). “While Rule 59(e) permits a district court to reconsider and amend a previous order, the
rule offers an extraordinary remedy, to be used sparingly in the interests of finality and
conservation of judicial resources. . . . a Rule 59(e) motion may not be used to raise arguments or
present evidence for the first time when they could reasonably have been raised earlier in the
litigation.” Carroll v. Nakatani, 342 F.3d 934, 945 (9th Cir. 2003); McDowell v. Calderon, 197
F.3d 1253, 1255 (9th Cir. 1999) (en banc) (a Rule 59(e) motion “should not be granted, absent
highly unusual circumstances, unless the district court is presented with newly discovered
evidence, committed clear error, or if there is an intervening change in the controlling law.”)

11. The Court having reviewed the arguments and points of law provided by the parties
within the Motion and the Oppositions on file herein, hereby DENIES the request to amend or
modify in its entirety.

12. CCASAPE has identified no manifest error of law or fact, no newly discovered or
previously unavailable evidence nor any change in controlling law. Nor has CCASAPE shown a
need to prevent any manifest injustice. To the extent CCASAPE presents arguments not previously
raised pertaining to interpretation or application of NRS 388G, the Court declines to consider such
arguments, as they do not constitute previously unavailable evidence or facts and because any such
arguments do not persuade this Court sufficient rationale has been presented to alter this Court’s
decision that extraordinary relief in the form of a writ of prohibition or mandamus is not
appropriate for this case in light of existing and adequate remedies at law.

13. The Motion will toll CCASAPE’s deadline to appeal the Court’s June 18, 2021
Order until 30 days after a notice of entry regarding the instant order is filed. See NRAP 4(a)(4)(C).
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COURT ORDER

IT IS HEREBY ORDERED AND ADJUDGED that CCASAPE’s Motion to Alter or

Amend is DENIED.
IT IS SO ORDERED.

Dated this 27th day of July, 2021.
MARQUIS AURBACH COFFING

Byv:_/s/ James A. Beckstrom

Craig R. Anderson, Esq.

Nevada Bar No. 6882

James A. Beckstrom, Esq.
Nevada Bar No. 14032

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for CCSD Respondents

Approved as to form and content:

LAW OFFICE OF DANIEL MARKS

Byv:_/s/ Adam Levine

Daniel Marks, Esq.

Nevada Bar No. 2003

Adam Levine, Esq.

Nevada Bar No. 4673

610 South Ninth Street

Las Vegas, NV 89101

Attorneys for Clark County Education
Association

Submitted by:
MARQUIS AURBACH COFFING

By: /s/ James A. Beckstrom
James A. Beckstrom, Esq.
Nevada Bar No. 14032
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for CCSD Respondents

Dated this 4th day of August, 2021

VVE..;)

Veronica M. Barisich
District Court Judge

Approved as to form and content:

BROWNSTEIN  HYATT

SCHRECK, LLP

FARBER

By:_/s/ Christopher Humes
Patrick J. Reilly, Esq.
Nevada Bar No. 6103
Christopher Humes, Esq.
Nevada Bar No. 12782
100 North City Parkway, Suite 1600
Las Vegas, NV 89106
Attorneys for Petitioner

Approved as to form and content:

DYER LAWRENCE, LLP

Bv:_/s/ Francis C. Flahertv
Francis C. Flaherty, Esq.
Nevada Bar No. 5303
Sue S. Matuska, Esq.

Nevada Bar No. 6051

2805 Mountain Street

Carson City, NV 89703
Attorneys for Education Support
Employees Association
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Javie-Anne Bauer

From: Javie-Anne Bauer

Sent: Tuesday, July 27, 2021 10:41 AM

To: '‘CHumes@BHFS.com’; ‘preilly@bhfs.com’; 'FFlaherty@dyerlawrence.com’;
‘ALevine@danielmarks.net’; ‘ALevine@danielmarks.net’; 'SMatuska@dyerlawrence.com’

Cc: James A. Beckstrom

Subject: RE: [External] A-20-822704-P - In the Matter of the Petition of Clark County Association
of School Administrators and Professional-technical Emp [IWOV-iManage.FID1125229]

Attachments: Order Granting Motion to Stay.pdf; Order Denying Motion to Alter or Amend.pdf

All,

Please see updated proposed orders with minor revisions for your review and approval.

Thank you,
Javie-Anne

¢
MARQUIS AURBACH
COFFING

Javie-Anne Bauer | Legal Assistant to
Phillip S. Aurbach, Esq.

James A. Beckstrom, Esq.

10001 Park Run Drive

Las Vegas, NV 89145

t]702.942.2124

f|702.382.5816

jpauer@maclaw.com

maclaw.com

b% Please consider the environment before printing this e-mail!

Pursuant to IRS Circular 230, any tax information or written tax advice contained herein (including any attachments) is not intended to be and can neither be used by any
person for the purpose of avoiding tax penalties nor used to promote, recommend or market any tax-related matter addressed herein.

DO NOT read, copy or disseminate this communication unless you are the intended addressee. This e-mail communication contains confidential and/or privileged information
intended only for the addressee. If you have received this communication in error, please call us (collect) immediately at (702) 382-0711 and ask to speak to the sender of the
communication. Also please e-mail the sender and notify the sender immediately that you have received the communication in error. Thank you. Marquis Aurbach Coffing -
Attorneys at Law

From: Frank Flaherty <FFlaherty@dyerlawrence.com>

Sent: Tuesday, July 27, 2021 9:58 AM

To: Javie-Anne Bauer <jbauer@maclaw.com>

Subject: [External] RE: A-20-822704-P - In the Matter of the Petition of Clark County Association of School
Administrators and Professional-technical Emp [IWOV-iManage.FID1125229]

Ms. Bauer,

We need a space between “party” and “Clark” on line 7 of page 2 of the
order denying the motion to amend.





Javie-Anne Bauer

From: Adam Levine <ALevine@danielmarks.net>

Sent: Tuesday, July 27, 2021 12:26 PM

To: Humes, Christopher M.; Javie-Anne Bauer; Reilly, Patrick J.;
‘FFlaherty@dyerlawrence.com’; ‘SMatuska@dyerlawrence.com'

Cc: James A. Beckstrom; Joi Harper

Subject: RE: [External] A-20-822704-P - In the Matter of the Petition of Clark County Association

of School Administrators and Professional-technical Emp [IWOV-iManage.FID1125229]

If Frank and Steve Sorensen are good with the Order you may affix my electronic signature.

From: Humes, Christopher M. [mailto:CHumes@BHFS.com]

Sent: Tuesday, July 27, 2021 12:26 PM

To: Javie-Anne Bauer; Reilly, Patrick J.; 'FFlaherty@dyerlawrence.com'; Adam Levine; Adam Levine;
'SMatuska@dyerlawrence.com'

Cc: James A. Beckstrom

Subject: RE: [External] A-20-822704-P - In the Matter of the Petition of Clark County Association of School
Administrators and Professional-technical Emp [IWOV-iManage.FID1125229]

You may affix my e-signature. Thanks.

Christopher M. Humes

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

702.464.7094 tel

CHumes@BHFS.com

From: Javie-Anne Bauer <jbauer@maclaw.com>

Sent: Tuesday, July 27, 2021 10:41 AM

To: Humes, Christopher M. <CHumes@BHFS.com>; Reilly, Patrick J. <preilly@bhfs.com>; 'FFlaherty@dyerlawrence.com
<FFlaherty@dyerlawrence.com>; 'ALevine@danielmarks.net' <ALevine@danielmarks.net>; 'ALevine@danielmarks.net'
<AlLevine@danielmarks.net>; 'SMatuska@dyerlawrence.com' <SMatuska@dyerlawrence.com>

Cc: James A. Beckstrom <jbeckstrom@maclaw.com>

Subject: RE: [External] A-20-822704-P - In the Matter of the Petition of Clark County Association of School
Administrators and Professional-technical Emp [IWOV-iManage.FID1125229]

All,
Please see updated proposed orders with minor revisions for your review and approval.

Thank you,
Javie-Anne





Javie-Anne Bauer

From: Frank Flaherty <FFlaherty@dyerlawrence.com>

Sent: Tuesday, July 27, 2021 11:23 AM

To: Javie-Anne Bauer; 'CHumes@BHFS.com’; ‘preilly@bhfs.com’; 'ALevine@danielmarks.net’;
‘ALevine@danielmarks.net’; Sue Matuska

Cc: James A. Beckstrom

Subject: RE: [External] A-20-822704-P - In the Matter of the Petition of Clark County Association

of School Administrators and Professional-technical Emp [IWOV-iManage.FID1125229]

Ms. Bauer,
You may affix my signature; thank you.

Francis C. Flaherty

Dyer Lawrence, LLP

2805 Mountain Street
Carson City, Nevada 89703
T: (775) 885-1896

F: (775) 885-8728

This e-mail may contain legally privileged and/or confidential
information. If you are not the intended recipient(s), or the employee or
agent responsible for delivery of this message to the intended
recipient (s), you are hereby notified that any dissemination, distribution
or copying of this e-mail message is strictly prohibited. If you have
received this message in error, please immediately notify the sender and
delete this message from your computer.

From: Javie-Anne Bauer <jbauer@maclaw.com>

Sent: Tuesday, July 27, 2021 10:41 AM

To: 'CHumes@BHFS.com' <CHumes@BHFS.com>; 'preilly@bhfs.com' <preilly@bhfs.com>; Frank Flaherty
<FFlaherty@dyerlawrence.com>; 'ALevine@danielmarks.net' <ALevine@danielmarks.net>; 'ALevine@danielmarks.net'
<Alevine@danielmarks.net>; Sue Matuska <SMatuska@dyerlawrence.com>

Cc: James A. Beckstrom <jbeckstrom@maclaw.com>

Subject: RE: [External] A-20-822704-P - In the Matter of the Petition of Clark County Association of School
Administrators and Professional-technical Emp [IWOV-iManage.FID1125229]

All,
Please see updated proposed orders with minor revisions for your review and approval.

Thank you,
Javie-Anne
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DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Petition of CASE NO: A-20-822704-P

Clark County Association of DEPT. NO. Department 5
School Administrators and
Professional-technical Emp

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
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Service Date: 8/4/2021

Daniel Marks

James Beckstrom

Office@danielmarks.net

jbeckstrom@maclaw.com

Crystal Herrera herrec4(@nv.ccsd.net

Elsa Pena penaec@nv.ccsd.net

William Nobriga wnobriga@bhfs.com

Mary Barnes mabarnes@bhfs.com

Joi Harper Jharper@danielmarks.net
Patrick Reilly preilly@bhfs.com
Christopher Humes chumes@bhfs.com

Ebony Davis edavis@bhfs.com

Sue Matuska smatuska@dyerlawrence.com
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Francis Flaherty

Kelly Gilbert

fflaherty(@dyerlawrence.com

kgilbert@dyerlawrence.com






EXHIBIT C





BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106

(702) 382-2101
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Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Christopher M. Humes, Esq.
Nevada Bar No. 12782
BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600
Las Vegas, Nevada 89106-4614
Telephone:  (702) 382-2101
Facsimile: (702) 382-8135
Email: preilly@bhfs.com

Email: chumes@bhfs.com

Attorneys for Clark County Association of
School Administrators and Professional-technical
Employees

DISTRICT COURT

CLARK COUNTY, NEVADA
CLARK COUNTY ASSOCIATION OF
SCHOOL ADMINISTRATORS AND Dept No.: V
PROFESSIONAL-TECHNICAL
EMPLOYEES,

Electronically Filed
9/4/2021 8:17 AM
Steven D. Grierson

CLERK OF THE COUE?1
L]

Case No.: A-20-822704-P

Petitioner, NOTICE OF APPEAL

VS.

CLARK COUNTY SCHOOL DISTRICT;
and DR. JESUS JARA, in his capacity as
Superintendent of Clark County School
District,

Respondents.

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION; CLARK COUNTY
EDUCATION ASSOCIATION,

Intervenors.

11/
11/

230844741

Case Number: A-20-822704-P






BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106

(702) 382-2101
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NOTICE IS HEREBY GIVEN that Petitioner Clark County Association of School
Administrators and Professional-technical Employees (“CCASAPE”) hereby appeals to the
Supreme Court of Nevada from: (1) the June 18, 2021 Order Denying Petitioner’s Writ of
Prohibition, or in the Alternative, Writ of Mandamus and Order Granting Respondent’s Motion to
Dismiss, which Notice of Entry was filed on June 18, 2021; (2) the August 4, 2021 Order Denying
Motion to Alter or Amend Judgment, which Notice of Entry was filed on August 6, 2021; and (3)

all interlocutory orders made appealable by the foregoing.

DATED this 4" day of September, 2021.

/s/ Christopher M. Humes

Patrick J. Reilly

Christopher M. Humes

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Attorneys for Clark County Association of
School Administrators and Professional-technical
Employees

230844741
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Civil Procedure 5(b), I certify that I am an employee of

Brownstein Hyatt Farber Schreck, LLP and that on September 4, 2021, I served a true copy of the

foregoing NOTICE OF APPEAL via the Court’s Electronic System upon:

Craig R. Anderson, Esq.
James A. Beckstrom, Esq.
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, Nevada 89145
Tel: (702) 382-0711
canderson@maclaw.com
jbeckstrom(@maclaw.com

Attorneys for Clark County School District

Daniel Marks, Esq.

Adam Levine, Esq.

Law Office of Daniel Marks
610 South Ninth Street

Las Vegas, Nevada 89101
Tel: (702) 386-0536
office(@danielmarks.net
alevine(@danielmarks.net

Attorneys for Intervenors, Clark County
Education Association

Francis C. Flaherty, Esq.

Sue S. Matuska

Dyer Lawrence LLP

2805 Mountain Street

Carson City, Nevada 89703
Tel: (775) 885-1896
fflaherty(@dyerlawrence.com
smatuska@dyerlawrence.com

Attorneys for Intervenors, Education Support
Employees Association

I declare under penalty of perjury that the foregoing is true and correct.

/s Mary Barnes

An Employee of Brownstein Hyatt Farber Schreck, LLP

230844741







10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816
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Marquis Aurbach Coffing
Nick D. Crosby, Esq.

Nevada Bar No. 8996 FILED

10001 Park Run Drive December 17, 2021
Las Vegas, Nevada 89145 State of Nevada
Telephone: (702) 382-0711 EMRB
Facsimile: (702) 382-5816 é_43' o
ncrosby @maclaw.com Ao

Attorneys for LVMPD
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
LAS VEGAS METROPOLITAN POLICE Case No.: 2018-017
DEPARTMENT, 400 S. Martin L. King, Blvd.,
Las Vegas, Nevada 89106
Petitioner,
VS.
LAS VEGAS POLICE PROTECTIVE
ASSOCIATION, INC., 9330 West Lake Mead
Blvd., Ste. 200, Las Vegas, Nevada 89134,

Respondent.

JOINT STATUS REPORT

Petitioner, the Las Vegas Metropolitan Police Department (“LVMPD” or the
“Department”), by and through its counsel of record, Nick D. Crosby, Esq., of the law office of
Marquis Aurbach Coffing, and Respondent, Las Vegas Police Protective Association, Inc., by
and through its counsel of record, David Roger, Esq., of the Las Vegas Police Protective
Association, hereby submit the following Joint Status Report pursuant to the Government
Employee-Management Board Commissioner’s email request dated July 28, 2021.

/17
/17
/17
/17

11/
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(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
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The Parties appeared before the District Court on May 7, 2021 for the continuation of the
preliminary injunction hearing. Upon the close of the hearing, the parties submitted closing
briefs to the District Court on July 15, 2021. Thereafter, the parties appeared before the District
Court on July 22, 2021 for a status check. The District Court advised the parties that it received
the parties’ briefs and that the matter was submitted for ruling by the Court.

On December 1, 2021, the District Court signed and filed its order denying Respondent’s
Motion for Preliminary Injunction and dismissed Respondent’s claims for declaratory relief and
injunctive relief. Notice of Entry of Order was filed December 2, 2021. On December 14, 2021,
Respondent filed its Notice of Appeal and Case Appeal Statement regarding the District Court’s

Order denying its Motion for Preliminary Injunction and dismissal of all claims.

Dated this 17th day of December, 2021. Dated this 17th day of December, 2021.
MARQUIS AURBACH COFFING LAS VEGAS POLICE PROTECTIVE
ASSOCIATION

By:_/s/ Nick D. Crosby, Esq. By:_/s/ David Roger, Esq.

Nick D. Crosby, Esq. David Roger, Esq.
Nevada Bar No. 8996 Nevada Bar No. 2781
10001 Park Run Drive 9330 W. Lake Mead Blvd., Suite 200
Las Vegas, Nevada 89145 Las Vegas, Nevada 89134
Telephone: (702) 382-0711 Telephone: (702) 384-8692
Attorneys for LVMPD Attorneys for LVPPA
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STEVEN B, WOLFSON

District Attorne

CIVIL DIVISION

State Bar No. 001565

By: SCOTT R. DAVIS

Deputy District Attorney

State Bar No. 10019

By: NICOLE R, MALICH

State Bar No. 13180

500 South Grand Central Pkwy.

Las Vegas, Nevada 89155-2215

(702) 455-4761

Fax (702) 382-5178

E-Mail: Scott.Davista:ClarkCountyDA.com
Nicole.Malich(@ ClarkCountyDa.com

Attorneys for Clark County

FILED
December 29, 2021
State of Nevada
E.M.R.B.

1:06 p.m.

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

LUQUISHA MCCRAY, )
Plaintiff, % Case No: 2019-012
Vs. % Initial Panel: D
CLARK COUNTY, g
Defendant. %
JOINT STATUS REPORT

Respondent Clark County and Complainant LuQuisha McCray report that an

arbitration hearing was held in this matter on December 22, 2021 before Arbitrator Norman

Brand. Arbitrator Brand issued the award attached to this Report as Exhibit 1.

DATED this 29th day of December 2021.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: /s/ Scott Davis

Scott Davis, Deputy District Attorney
Nevada Bar No. 10019

Nicole R. Malich, Deputy District Attorney
Nevada Bar No. 13180

500 S. Grand Central Pkwy, 5" Floor

Las Vegas, NV 89155

Attorneys for Respondent

PADAVIS\EMRB\McCray\Jt Status Rpt Dec 2021 rif\haj

LAW OFFICE OF DANIEL MARKS

By: /s/ Adam Levine
Adam Levine. Esq.
Nevada Bar No. 4673

610 S. Ninth Street

Las Vegas, NV 89101
Attorneys for Complainant
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Exhibit 1





In the Matter of an Arbitration Between
LuQuisha McCray AWARD & OPINION
Claimant
- and -
NB 4135
CLARK COUNTY b
Respondent Arbitrability
Arbitrator: Norman Brand, Esq.
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For LuQuisha McCray

Law Office of Daniel Marks
By Adam Levine, Esq.

For Clark County
Clark County District Attorney
By Scott Davis, Esq

Nicole Malich, Esq.

Date: December 24, 2021





Background

The Clark County Department of Social Services (“County”) informed Ms.
LuQuisha McCray (“Claimant”) that she was not entitled to have a union representative
at her investigative interview on April 12, 2019. Claimant hired Attorney Adam Levine to
accompany her. The County told Mr. Levine that Claimant was excluded from the SEIU
Local 1107 bargaining unit. (Ex. 14)! The County terminated Claimant on April 26, 2019.

Claimant sought to grieve and arbitrate her termination. The County asserted she
was not a member of the bargaining unit and not entitled to the Collective Bargaining
Agreement (“CBA") grievance procedure. (Ex. 15) After an unfair labor practice
proceeding, a court required the County to arbitrate the arbitrability of Claimant'’s

termination.2

Issue

Is the grievance arbitrable?

Contract Language

ARTICLE 3
Recoghnition

2. County employees who are excluded from the bargaining unit are as follows:

e. Employees exempted in accordance with NRS 245.216 and NRS 3.310

1 All exhibits are joint.
2 The CBA provides that disputes over arbitrability must be decided prior to hearing the merits. (Ex. 1,
Article 11, Section 2, Step 3, 7.





PERSONNEL POLICY I
POSITION TYPES
1. EXEMPT STATUS (NRS 245.216)

C. An employee removed from exempt status and placed in permanent
status must compete or have competed for a position in a Countywide or
open recruitment under the Merit Personnel System in effect at the time of
the status change. Exempt status employees will not be permitted to apply
for a position of the same classification in the competitive service within
the employee’s department.

Discussion

The County hired Claimant in November 21, 2005 as an exempt Family Services
Specialist | ("FFS I") and she began “underfill training.” (Ex. 3, 12). Claimant signed an
“Exempt Letter of Agreement” that recites in relevant part:

“... has designated you as exempt under the provisions of NRS 245.216

... This means that the Clark County Merit Personnel System and the

NSEU/SEIU Collective Bargaining Agreement, including the provisions
requiring just cause for discharge, do not apply to you. (Ex.2)

On May 20, 2006 Claimant successfully completed her probation and got a raise. She
completed her “underfill training” on November 21, 2006, promoted to FFS Il, and got
another raise. (Ex. 12) Claimant joined SEIU and asked the County to deduct dues from
her paycheck. The County continued deducting dues — and subsequently a COPE
payment — throughout her employment.

The CBA specifically excludes exempt employees from its coverage. Claimant
asserts she is not an exempt employee because the County awarded her a competitive
FFS I/1l training underfill position. There are three problems with Claimant's assertion.

First, Claimant provided no credible evidence the County awarded her a competitive





FFS Il position. Claimant's only evidence was her recollection she applied for the
position and a document that has no indicia of reliability.* The County records, however,
do not show Claimant was awarded a competitive position in November 2006.
Moreover, the records are consistent with the County’s assertion Claimant remained in
her exempt position throughout her employment. (Ex. 12)

Second, the competitive position Claimant alleges the County awarded her
requires “underfill training” that lasts a minimum of 1 year before promotion to FFS |l.
(Ex. 10, D3.) Claimant could not have completed a year of underfill training in the
competitive position between April 25, 2006 when the recruitment opened and
November 21, 2006 when she was promoted to FFS Il. On the other hand, November
21, 2006 is exactly one year from when the County appointed Claimant to her exempt
FFS | position. Claimant completed a year of underfill training on that date and was
eligible for promotion to FFS [l in her exempt position. This evidence strongly supports
the County’s position Claimant remained in an exempt position when she promoted to
FFS I

Third, to move from exempt to permanent status, the Personnel Policy requires
an employee to successfully compete for a position through a Countywide or open
recruitment. But not every position for which there is a Countywide or open recruitment
can be a means for moving from exempt to permanent status. The Policy provides:

Exempt status employees will not be permitted to apply for a position of

the same classification in the competitive service with the employee’s
department. (Ex. 9)

3 The recruitment opened April 25, 2008. (Ex. 23} The document is Ex. 27.





Claimant could not move from her exempt FFS I/l position in the Department of Family
Services into a competitive FFS I/1l position in the Department of Family Services.
Claimant's assertion she moved into a competitive position within the bargaining unit on
November 21, 2006, is not supported by the evidence.

Claimant argues further that the County is estopped from asserting she is an
exempt employee because it allowed her to have Union dues deducted from her
paycheck. Claimant relied on those deductions to provide her the benefits of the CBA,
including Union representation and a grievance procedure. The County argues that
Union membership does not confer representation rights on an employee who is not a
member of the represented bargaining unit, relying on the EMRB decision in SE/U Local
1107 vs University Medical Center. (Ex.7, p. 7-8) That is, if Claimant is excluded from
the bargaining unit by the Recognition clause, joining the Union does not provide her
representation rights under the CBA. The County has the better argument.#

Finally, Claimant argues that the Recognition clause exclusion of NRS 245.216
exempt employees from the bargaining unit is unenforceable after the EMRB decision in
IAFF Local 1988 and County of Clark, Clark County Fire Department. (Ex.13) In that
case, the Department demoted Assistant Chief Tuke to a newly created second EMS
Coordinator position.® The parties stipulated EMS Coordinator had been a bargaining
unit position for over 20 years. Indeed, Tuke had held the position before promoting to

Assistant Chief. The Department appointed Tuke to the EMS Coordinator position under

4 Claimant also cites prior instances where she was permitted representation at a disciplinary interview, or
the County referred to the CBA when granting her leave, as evidence she was in the bargaining unit and
covered by the CBA. This evidence, based on what appear to be standard forms, provides no substantial
support for Claimant's assertion she was in the bargaining unit and covered by the CBA.

5 Assistant Chief is a management position, not in the bargaining unit.





NRS 245.216. This had the effect of denying him certain benefits that the EMS
Coordinator position was entitled to under the CBA. He became an at-will employee, not
entitled to the CBA grievance procedure, with different seniority and longevity rights.
The EMRB found the Department could not unilaterally apply different standards to a
bargaining unit member. Because the Department appointed him to a bargaining unit
position, it was obliged to provide him the negotiated terms and conditions of
employment applicable to all bargaining unit members.

The case is inapposite because a significant fact is different. Here, the bargaining
parties specifically excluded employees appointed under NRS 245.216 from the
bargaining unit, without regard to the position to which they are appointed. In JAFF Local
1988 the parties did not exclude employees appointed under NRS 245.216 from the
bargaining unit and they included the EMS Coordinator position in the bargaining unit.
The decision does not prohibit parties from negotiating to exclude certain employees
from the bargaining unit. It does not require the County to provide employees who are
excluded from the bargaining unit the negotiated benefits of the CBA. The case holds
only that an employer cannot treat employees in the bargaining unit differently, in their
terms and conditions of employment, without negotiating those differences with the

Union. Because Claimant is not in the bargaining unit, the decision is inapplicable.





Award

1. Claimant was appointed under NRS 245.216. Her status
as an employee appointed under NRS 245.216 never
changed.

2. By the nature of her appointment, Claimant is excluded
from the bargaining unit under Article 3.2.e. of the SEIU
Local 1107/Clark County CBA.

3. Claimant is not entitled to the grievance procedure
contained in the CBA.

4. Claimant’s dispute over her termination is not arbitrable.

5. The CBA requirement that the loser pay Arbitrator fees is
inapplicable.

6. In accordance with prevailing arbitral conventions, the
parties are each assessed half the Arbitrators fees.®

San Francisco, California AA/W »ngv«ﬁ

December 24, 2021 Norman)?rand

& See, e.g. American Arbitration Association “Labor Arbitration Rules,” Rule 44.
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THE URBAN LAW FIRM
MICHAEL A. URBAN, Nevada State Bar No. 3875

PAUL D. COTSONIS, Nevada State Bar No. 8786
4270 S. Decatur Blvd., Suite A-9
Las Vegas, Nevada 89103 FILED
Telephone: (702) 968-8087 December 29, 2021
Facsimile: (702) 968-8088 State of Nevada
Counsel for Petitioner SEIU Local 1107
E.M.R.B.
3:03 p.m.
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
ROBERT ORTIZ, )
)
Complainant, ) Case No. 2020-021
)
vs. )
) JOINT STATUS REPORT
SERVICE EMPLOYEES INTERNATIONAL )
UNION, LOCAL 1107, )
)
Respondent. )
)

The Parties. Respondent, Service Employees International Union, Local 1107 (“Loca]
1107), by and through its counsel Michael A. Urban and Paul D. Cotsonis of The Urban Law
Firm and Complainant, Robert Ortiz, Pro Se, hereby submits this Joint Status Report to Case No
2020-021 pursuant to the Board’s Order filed on March 5, 2021, and updated on September 10,
2021, regarding the status of Mr. Ortiz’s appeal to the Service Employees International Union
(“International”) of Local 1107°s removal of Mr. Ortiz as Chief Steward and the University]
Medical Center of Southern Nevada (“UMC”).

Upon inquiry, Local 1107 was informed that a 3-person subcommittee of the
International Executive Board (IEB) members (consisting of SEIU Vice President Kyle Bragg,
SEIU Vice President Sterling Harders and SEIU IEB member Elsa Caballero) has been

appointed and have met on December 13, 2021, regarding Mr. Ortiz’s appeal. The subcommitteg]
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is setting up a follow-up meeting in early January 2022 to finalize its report and
recommendations to IEB for its consideration prior to or at the IEB’s January meeting, which ig
scheduled for January 27-28, 2022. It is expected that the IEB will vote on the recommendationg
either before or at the January 2022 meeting.

COMPLAINANT’S STATEMENT ON THE STATUS
The below is Complainant’s view only, and is not the view or in any way reflect the position
of Respondent:

In a phone conference held on February 3rd 2021 to discuss a motion to defer, Mr.
Costonis was asked by the Commissioner approximately how long it would take to process the
appeal. Mr. Costonis replied, “Four months”.

On March 17th, 2021 I emailed a comprehensive list of exhibits requested by Alma
Henderson, attorney for SEIU International. These were essentially the same exhibits that were
sent in my original appeal from February, 2020. Since March 17th, 2021 I have not received an
update or any additional communication from Ms. Henderson or anyone employed with SEIU
International or SEIU local 1107 regarding the status of my appeal.

As a courtesy, I forwarded the email and all exhibits on June 4th, 2021 to Mr. Costonis
even though he is not responsible for the appeal and local 1107 was already in possession of the
exhibits.

The first time [ heard of a special committee being formed to decide the appeal was in the
last status report submitted to the EMRB on June 7th, 2021. I did not hear anything further about
this committee until the 12/30/2021 draft of the status report sent to me last week by counselor
Costonis indicated that a committee will meet in January.

Let me reiterate that the original appeal with SEIU International was filed in February of
2020. Almost two years have passed since [ filed the appeal with SEIU International. I believe
the methods being used by SEIU International and counselor Costonis on behalf of local 1107
are not being done in good faith and are designed to delay the process of receiving a fair and

impartial hearing on the matter within the confines of NRS 288,
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The outcome of the delayed appeal with SEIU International is moot and will not change
the complaint I filed with the EMRB and my desire to prosecute it as a violation of NRS
288.270(2)(c) between a Union and a Government Employee.

RESPONDENT’S RESPONSE TO COMPLAINANT’S STATEMENT
The below is Respondent’s Response to Complainant’s Statement above only and is not the
view or in any way reflect the position of Complainant:

Counsel for Local 1107 denies providing an unqualified statement that the appeal to the
International would take four months. Although counsel for Local 1107 did not anticipate the
amount of time the International has taken in processing Complainant’s appeal, as has repeatedly,
been explained to Complainant, the International is not represented by Local 1107’s counsel nor
does Local 1107 nor its counsel have any control over the manner or timing in which the
International handles Complainant’s appeal. However, Local 1107, through counsel had
requested the International expedite Complainant’s appeal by letter dated June 4, 2021, which
cc’d Complainant as reflected in the previous Status Report. In that regard, Local 1107’s
counsel takes exception to the scurrilous assertion by Complainant that the manner and time that
the International has taken in processing Complainant’s appeal as bad faith on either Local 1107

or its counsel’s part.

Dated this zﬁ day of December 2021. Dated thiszj, day of December 2021.
THE URBAN LAW FIR ROBERT ORTIZ

MICHAEL A. URBAN, NVSB #3875
PAUL D. COTSONIS, NVSB #8786
Attorneys for Respondent Service
Employees International Union, Local 1107

By:
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THOMAS J. DONALDSON, ESQ. FILED
Nevada State Bar No. 5283 December 29, 2021
DYER LAWRENCE, LLP
2805 Mountain Street, StatEe '(\)/If gerada
Carson City, NV 89703 e
(775) 885-1896 3:47 p.m.
Attorneys for Complainant International
Association of Fire Fighters, Local 1265

BEFORE THE STATE OF NEVADA GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF

FIRE FIGHTERS, LOCAL 1265, Case No. 2021-003

Complainant,

CITY OF SPARKS,

)
)
)
)
)
VS. )
)
)
Respondent. )

)

JOINT STATUS REPORT

COME NOW Complainant International Association of Firefighters, Local 1265, and
Respondent City of Sparks and pursuant to the Board’s Order to Stay Proceedings dated
November 5, 2021, hereby apprise the Board of the status of the underlying grievances related to this
matter. As the result of a grievance arbitration on September 9, 2021, Arbitrator Jeffrey Goodfriend
issued an Opinion and Award dated November 17, 2021, finding no violations of the parties’
negotiated agreement and, hence, denying the grievance. At least three (3) other grievances were
filed by members of Complainant, but were denied at Step 1 of the grievance process and not
advanced to Step 2. Therefore, Complainant will be meeting the first week of January, 2022, to
decide wether to proceed with the instant case. The parties will notify the Board of that decision.

DATED this 29" day of December, 2021.

DYER LAWRENCE, LLP HOLLAND & HART, LLP
By: /s/ Thomas J. Donaldson By: /s/ S. Jordan Walsh

Thomas J. Donaldson S. Jordan Walsh

Attorneys for Complainant Attorneys for Respondent
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FILED

James J. Conway, Esq. NOV 19 2001
Nevada Bar No. 11789 T OV Y, S
UNIVERSITY MEDICAL CENTER STA?% ?)g ﬁ_} ’
OF SOUTHERN NEVADA ¥

1800 W. Charleston Blvd.

Las Vegas, Nevada 89102

Tel. No.: (702) 224-7140

Fax No.: (702) 383-3893
james.conway@umcsn.com

Attorney for Respondent,

University Medical Center of Southern Nevada

BEFORE THE LOCAL GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
INTERNATIONAL UNIOIN OF

OPERATING ENGINEERS LOCAL 501,
AFL-CIO,

Case No.: 2021-016

Complainant,
Vs.

UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA.

Al R g N S

Respondent.

RESPONDENT UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA’S
MOTION TO DISMISS COMPLAINT FOR UNFAIR LABOR PRACTICES

Respondent, UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA
(hereinafter, “UMC”), by and through its attorney of record, JAMES J. CONWAY, ESQ., hereby
files this instant Motion to Dismiss the Complaint for Unfair Labor Practices filed by
Complainant INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL 501 , AFL-
CIO (“Local 5017).

MEMORANDUM OF POINTS AND AUTHORITIES

L
INTRODUCTION

On September 23, 2021, Local 501 filed its Complaint. See Complaint, on file. The

basis for the Complaint is that Respondent UMC did not provide documents (hereinafter, the

-Page 1 of 6 -
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“Subject Documents™) to Local 501 regarding how other employees at Respondent UMC have
been disciplined for the same infraction for which a member of Local 501°s bargaining unit
(hereinafter, the “Subject Employee™) was disciplined. See Complaint, at paragraphs 13-19.

Respondent UMC now files this instant Motion to Dismiss the Complaint for Unfair
Labor Practices for the following reasons:

(1) the Complaint is now moot because Respondent UMC has agreed to provide
Local 501 with the Subject Documents which formed the basis for Local 501°s
Complaint;

(2) the Complaint fails to state a claim upon which relief may be granted; and
(3) Local 501 has failed to exhaust its contractual remedies and therefore
dismissal is warranted pursuant to NAC 288.375(2).

Respondent UMC contends that the Complaint on file is no longer well taken and has
essentially become moot. At this juncture, the Complaint fails to state a claim upon which relief
can be granted. Furthermore, the Subject Documents will likely be utilized in some form or
fashion during the Subject Employee’s requested arbitration hearing that was made pursuant to
the collective bargaining agreement (“Collective Bargaining Agreement”) between Local 501
and Respondent UMC. As such, the Complaint must be dismissed.

II.
LEGAL ARGUMENT

A. The Complaint for this Matter is Now Moot Because UMC Has Agreed to
Provide the Subject Documents Which Formed the Basis for the Complaint

Subsequent to the filing of the Complaint, Local 501 and Respondent UMC have engaged

in various attempts to resolve the one (1) single issue alleged in the Complaint, to wit: the
production of the Subject Documents. Such attempts at resolving this matter included Local 501

and Respondent UMC’s Human Resources Department’s efforts to achieve the goal of resolving
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the Subject Employee’s ultimate discipline, thereby alleviating the need for Local 501 to obtain
the Subject Documents. In addition, counsel for Local 501 and Respondent UMC have also
stipulated to extend the deadline for Respondent UMC to respond to the Complaint, which has
resulted in the Commissioner issuing two (2) Orders. See October 18, 2021 Order, and
November 8, 2021 Order, on file. The November 8, 2021 Order extended Respondent UMC’s
deadline to the current effective date of November 19, 2021.

On November 17, 2021, Respondent UMC provided counsel for Local 501 with one (1)
example of the Subject Documents that Respondent UMC has now committed to producing
order to resolve this matter in its entirety. See Corrective Counseling Notice, attached hereto as
Exhibit “A”. The example of the Subject Documents was provided via email from Respondent
UMC’s counsel to Local 501°s counsel. See November 17, 2021 email from Mr. Conway to Mr.
Crane, attached hereto as Exhibit “B”. Included in said email was Respondent UMC’s
commitment to provide the Subject Documents that it could locate for those UMC employees
who have been disciplined for the same infraction as the Subject Employee. Id. Said email also
explained that redactions were needed in order to protect the confidentiality of UMC employees
who are not involved in this instant matter. Respondent UMC also requested another extension
to respond to the Complaint. /d. However, due to the previous extensions, Local 501 was no
longer amenable to providing a third extension. See November 19, 2021 email from Mr. Crane
to Mr. Conway, attached hereto as Exhibit “C”.

As a result, the Complaint fails to state a claim upon which relief can be granted now that
the Complaint’s prayer for relief has been (or will soon be) fulfilled. Nonetheless, Respondent
UMC is compelled to bring this instant Motion because it will soon provide the Subject

Documents it can locate. At this juncture, Respondent UMC is also of the opinion that this
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Motion and any accompanying Answer to the Complaint is essentially a waste of the Board’s
time and resources.
B. Local 501 Has Requested Arbitration for the Subject Emplovee and the

Bargained-For Process Should Take Priority Over the Continuation of this
Matter

As noted above, Local 501 and Respondent UMC’s Human Resources Department
attempted to resolve the Subject Employee’s ultimate discipline, to no avail. Local 501 has
stated that it will request arbitration pursuant to the collective bargaining agreement between
Local 501 and UMC. See September 9, 2021, email from Local 501 Agent/Organizer Richard
Lile to Respondent UMC’s Director of Human Resources Ricky Russell (...[c]onsider this the
arb notice...”), attached hereto as Exhibit “D”. Pursuant to NAC 288.375(2), “The Board may
dismiss a matter for any of the following reasons: ...2. Unless there is a clear showing of special
circumstances or extreme prejudice, if the parties have not exhausted their contractual
remedies, including all rights to arbitration.” (Emphasis added.) Due to the fact that Local 501
and the Subject Employee have formally requested arbitration, the issue of the requested Subject
Documents will also be addressed at the impending arbitration. Deference should be given to the
subject Collective Bargaining Agreement and the bargained-for disciplinary process set forth
therein. As such, the Complaint for this matter should be dismissed.

“The Board generally may defer to arbitration proceedings.” Water Employees
Association of Nevada v. Las Vegas Valley Water District, Case No. 2019-002 (citing City of
Reno v. Reno Polic Protective Ass’n, 118 Nev. 889, 895, 59 P.3d 1212, 1217 (2002). “In such
cases, it is the practice of the Board to stay pending matters during the arbitration process. /d.
(citing Clark County Education Ass’n v. Clark County Sch. Dist., EMRB Case No. A1-046025,

Item No. 764 (2011); see also Rosenberg v. The City of N. Las Vegas, EMRB Case No. Al-
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045951, Item No. 707 (2009); Thomas v. City of N. Las Vegas, EMRB Case No. A1-045618,
Item No. 407 (1997), City of Las Vegas v. LVPOA, Case No. 2017-012 (2017)).

“In the same vein, the Board has repeatedly emphasized that the preferred method for
resolving disputes is through the bargained-for processes, and the Board applied NAC
288.375(2) liberally to effectuate that purpose.” Id. (citing Ed. Support Employees Ass’n v.
Clark Cty. School Dist., Case No. A1-045509, Item 288 ( 1992); Nevada Serv. Employees Union
v. Clark Cty., Case No. A1-045759, Item 540 (2003); Carpenter vs. Vassiliadis, Case No. Al-
045773, Item No. 562E (2005); Las Vegas Protective Ass’n Metro, Inc. v. Las Vegas
Metropolitan Police Dep’t, Case No. A1-045783, Item No. 578 (2004); Saavedra v. City of Las
Vegas, Case No A1-045911, Item No. 644 (2007); Las Vegas City Employees’ Ass’nv. City of
Las Vegas, Case No. A1-045940, Item No. 691 (2008); Jessie Gray, Jr. v. Clark County School
Dist., Case No. A1-046015, Item No. 758 (2011); Las Vegas Metropolitan Police Dep’t v. Las
Vegas Police Protective Ass’n, Inc., Case No. 2018-017 (201 8)).

Due to the impending arbitration and the likelihood that the Subject Documents will be
requested for such a proceeding, the Complaint for this matter has become moot and should be
dismissed.

I1I.
CONCLUSION

Based upon the foregoing arguments, Respondent UMC respectfully requests that Local
501’s Complaint for this matter be dismissed in its entirety.

DATED this 19th day of November, 2021.

UNIVERSITY MEDICAL CENTER
OF SOUTHERN NEVADA

/s/ James Conwayv
JAMES J. CONWAY, ESQ.
1800 W. Charleston Blvd.
Las Vegas, Nevada 8910
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CERTIFICATE OF SERVICE

I hereby certify that on this 19th day of November, 2021, I served a true and accurate

copy of the foregoing UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA'’S

MOTION TO DISMISS COMPLAINT FOR UNFAIR LABOR PRACTICES, via email to

the following:

Employee-Management Relations Board
3300 W. Sahara Ave., Suite 260

Las Vegas, Nevada 89102
bsnyder@business.nv.gov
emrb@business.nv.gov

I also mailed one copy of the foregoing via United States Postal Mail and email to the

following:

Justin M. Crane, Esq.

The Myers Law Group, APC

9327 Fairway View Place, Suite 100
Rancho Cucamonga, CA 91730
jerane@myerslawgroup.com

/s/ James Conway
An Employee of UNIVERSITY MEDICAL
CENTER OF SOUTHERN NEVADA

- Page 6 of 6 -
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James Conway

From: James Conway

Sent: Wednesday, November 17, 2021 506 PM
To: ‘Justin Crane'

Cce: Detannyia Towner

Subject: RE: UMC-501 EMRB complaint
Attachments: 20211117165757184,pdf

Hi Justin,

UMC's response to the 501’s EMRB Complaint is due this Friday (November 19). If you recall, the basis of the Complaint
is that UMC will not provide the 501 with disciplinary documents of other employees who have been disciplined for the
same infraction as the subject employee.

UMC was able to provide the 501 with the number of those employees who were disciplined for the infraction. Aftera
painstaking search, UMC's HR Department located documentation for about eight {8) or so employees who were
disciplined for the same infraction as the subject employee. Attached is a Corrective Counseling notice that was issued
for one such employee.

UMC is amenable to producing the disciplinary documents for the eight (8) or so employees in the exact redacted form
as attached. We simply must respect the privacy of other employees not involved in this matter.

Please let me know if the 501 is amenable to receiving the disciplinary documents in the exact redacted form as
attached.

Due to time constraints, | think we are justified in extending this out another two (2) weeks (i.e., to the week after
Thanksgiving) for you and your client to decide if the attached document is sufficient.

What do you think?

James Conway
Assistant General Counsel
Hospital Administration

University Medical Center of Southern Nevada
1800 W Charleston Blvd

Las Vegas, NV 89102

O: (702) 224-7140

Compassion ¢ Accountability ® Integrity  Respect

CONFIDENTIALITY NOTICE: This electronic age is intended 10 be viewed only by the individual or entity 1o whom it is addressed, It may contain information that is protected by the
atlomey client privilege, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this communicaticn is strictly prohibited without eur
prior permission, If'the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the intended recipient, or if you have received
this communication in error, please notify me immediately by return e-mail and delete the original message and any copies of it from your computer. Thank you,

From: James Conway

Sent: Friday, November 05, 2021 12:11 PM

To: 'Justin Crane' <jcrane@myerslawgroup.com>

Cc: Detannyia Towner <Detannyia. Towner@umcsn.com>
Subject: RE: UMC-501 EMRB complaint
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James Conway

From: Justin Crane <jcrane@myerslawgroup.com>
Sent: Friday, November 19, 2021 9:26 AM

To: James Conway

Cc: Detannyia Towner

Subject: [EXTERNAL] Re: FW: UMC-501 EMRB complaint

)

ATTENTION: This email did not come from someone inside the organization. Please use caution when reading, replying, and
opening attachments in this email.

James,

Sorry I didn't respond, but I've been in arbitration the last few days. At this point, the Union would rather that
you respond to the complaint while we review the responses.

Justin M. Crane

Associate Attorney

9327 Fairway View Place, Suite 100
Rancho Cucamonga, CA 91730
Business: (909) 919-2027

Fax: (888) 375-2102

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally
privileged information. It is solely for the use of the intended recipient(s). Unauthorized interception, review,
use or disclosure is prohibited and may violate applicable laws including the Electronic Communications
Privacy Act. If you are not the intended recipient, please contact the sender and destroy all copies of the
communication.

From: James.Conway@umcsn.com

Date: Thu, 11/18/2021 03:17 PM
Subject: FW: UMC-501 EMRB complaint
To: jerane@myerslawgroup.com

CC: Detannyia. Towner@umcsn.com

Hi Justin,

I am just following up on yesterday’s email. Will you agree to a two (2) week extension on
UMC’s response to the Complaint? Thanks.

James Conway

Assistant General Counsel Hospital Administration
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Ricky Russell

=y =
From; Richard Lile <rlile@local501.0rg>
Sent: Thursday, September 9, 2021 9:11 AM
To: Ricky Russell
Subject: [EXTERNAL] RE: Witnesses to inconsistent practices
Attachments: Our names are.pdf; Sleeping at work

ATTENTION: This email dicl not come from someone inside the organization. Please use caution when reading, replying, and
opening attachments In this email.

Ricky

As we stated in our grievance hearing, we believe the practice of sleeping on the employees’ breaks has long been
overlooked, Please review these few statements and let me know is you have any questions. Also, in an effort to not
send a potentially unneeded arb request | suggest we hold on the times lines, if you aren‘t comfortable doing so please
let me know and consider this the arb notice, once | hear back if needed | can send the paper copy.

Thanks Rick

Richard Lile Agent fOrganizer

international Unlon of Operating Engineers Local 501, AFL-CIO
301 Deauville St. Las Vegas, NV 89106

702-278-3176, Cell

702-382-8452, Office Line

702-386-5813, Fax; rlile@local501.0rg

NOTICE: This message s intended only for the ad-dressee and may contain information that is privileged,

confidential work product. If you are not the intended recipient, do not read, copy, retain or disseminate this message
or any attachiment. This message contains confidential information and Is intended only for the individual named. if you
have received this message in error, please call the sender immediately at 702-278-3176 or emall the sender

at rlile@local501.0rg and delete all copies of the message and any attachment. If you are not the intended reclpient you
are notified that disclosing, copying, distributing or taking any action in rellance on the contents of this information is
strictly prohibited. Neither the transmisslon of this message or any attachment, nor —-any error in transmission or
misdelivery shall constitute waiver of any applicable legal privilege.

From: Kendrick.Russell@umcsn.com <Kendrick.Russell@umcsh.com>
Sent: Tuesday, August 31, 2021 8:12 AM

To: Richard Lile <rlile@local501.org>

Subject: Witnesses to inconsistent practices

Rick,
As part of the Hospitals review of the Ed Martinez grievance, and specifically concerning the information shared by the
Union during the hearing on August 30, 2021, that an Inconsistent application of discipline occurs in the department

when an employee is found sieeping, HR would like the opportunity to interview the alleged witness{es) who:

1. Observed first-hand others sleeping in the department with management awareness and without known
disciplinary action; or
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Justin M. Crane (State Bar No. 14695) FILED
jcrane(@myerslawgroup.com

TR MYERS LA S GROUP, APC December 3, 2021
9327 Fairway View Place, Suite 100 State of Nevada
Rancho Cucamonga, CA 91730 E.M.R.B.
Office: 909-919-2027 11:16 a.m.

Fax: 888-372-2102

Attorneys for Complainant
BEFORE THE GOVERNMENT EMPLOYEE
MANAGEMENT RELATIONS BOARD

INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501, CASE NO.: 2021-016
AFL-CIO OPPOSITION TO MOTION TO
DISMISS COMPLAINT
Complainant,

VS.

UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA, DOE
INDIVIDUALS I through X, inclusive, and
ROA ENTITIES I through X, inclusive

Respondent.

OPPOSITION TO MOTION TO DISMISS COMPLAINT

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Complainant INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL 501,
AFL-CIO (hereinafter “Complainant” or “IUOE”), hereby submits its Opposition to
Respondent’s Motion to Dismiss, as follows:

INTRODUCTION

Respondent has moved to dismiss Complainant’s on two spurious grounds. First,
Respondent alleges that the Complaint is now moot, because Complainant has agreed to provide

the information sought that spurred the filing of the Complaint and no longer states a claim upon

OPPOSITION TO MOTION TO DISMISS
o1-






O 0 9 O n B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

which relief may be granted. In other words, Respondent argues that Complaints are moot if a
respondent states that it agrees to settle even though no settlement agreement has been reached.
Such a claim is absolutely frivolous and without any support.

Second, Respondent argues that the Complaint should be dismissed because Complainant
has failed to exhaust contractual remedies. Notably, Respondent points to no provisions of the
parties” CBA that provides a contractual remedy that provides an enforcement mechanism for a
failure to provide information. The Legislature made it an unfair labor practice to fail to provide
information in NRS 288.270(1)(g).

As such, Respondent’s Motion to Dismiss is not well taken and should be DENIED.

LEGAL ARGUMENT

A. RESPONDENTS CLAIM THAT THE MATTER IS MOOT IS FRIVOLOUS

NAC 288.200 requires that a Complaint contain, among other things, “[a] clear and
concise statement of the facts constituting the alleged practice sufficient to raise a justiciable
controversy under Chapter 288 of NRS, including the time and place of the occurrence of the
particular acts and the names of persons involved.” NAC 288.200(1)(c). A complaint must give
the employer fair notice of the claims and the grounds upon which they rest. See Conley v. Gibson,
355 U.S. 41, 47; 78 S. Ct. 99 (1957) (citations omitted). There must be enough detail in the
complaint " ... respecting all the material elements to sustain a recovery." Scheid v. Fanny Farmer
Candy Shops Inc., (6 Cir. 1998) 859 F.2d 434, 436.

Respondent argues that there is no claim with which relief could be granted because
“Respondent UMC has now committed to producing order to resolve this matter in its entirety.”
Motion at p. 3. It is unclear to Complainant how a party’s stated promise to resolve the matter makes
the matter moot. If a settlement is reached in this matter, then yes, it will be dismissed. It is also
unclear how Complainant can be faulted for not providing a third extension to respond when the
previous two agreed upon extensions did not result in a resolution.

As such, Respondent’s assertion that the matter is moot is simply nonsensical and made in
bad faith.

1

OPPOSITION TO MOTION TO DISMISS
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B. THE COMPLAINT FALLS WITHIN THE EXCLUSIVE JURISDICATION OF THE
BOARD

Respondent next argues that the matter should be dismissed because the “parties have not
exhausted their contractual remedies, including all rights to arbitration.” Motion at p. 4.
Respondent inexplicably cited Reno v. Reno Police Protective Ass 'n, 118 Nev. 889, 59 P.3d
1212 (2002) in its Motion, even though it completely contradicts its position.

In Reno, the union had submitted several disciplinary decision to arbitration. Several
months later, the union filed an Unfair Labor Practice charge for a unilateral change to the
criteria used in disciplining employees for off-duty conduct. /d. at §92. The EMRB found that
the employer in fact committed a ULP and the employer requested judicial review, which was
denied. The employer then appealed, and the denial of judicial review was affirmed. /d. at 901.

The court stated, as follows:

“This court has recognized that the EMRB has exclusive jurisdiction over unfair
labor practice issues. An unfair labor practice includes the prohibited practice of
unilaterally changing a subject of mandatory bargaining. A function of the
EMRB is to determine whether a matter falls within the scope of mandatory
bargaining. The EMRB has the duty to administer NRS Chapter 288, and thus, is
"impliedly clothed with [the] power to construe it as a necessary precedent to
administrative action."

Id. at 895.

The court then concluded that “the EMRB had substantial evidence on which to base the
determination that when the City added an additional criterion to the Robertson criteria without
negotiation, it failed to comply with NRS 288.150. Id. at 900.

Here, similar to the employees in Reno, the Union filed a grievance regarding the
discipline for an employee. During the grievance procedures, Complainant requested certain
information that Respondent allegedly refused to provide in violation of NRS 288.270(1)(g).
Similar to Reno, the issue being arbitrate is simply the discipline, The refusal to provide
information is a wholly separate issue and is within the exclusive jurisdiction of the EMRB.

As such, Respondent’s Motion is not well taken and should be DENIED.

I
I

OPPOSITION TO MOTION TO DISMISS
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CONCLUSION

Based on the foregoing, Complainant respectfully requests that the EMRB deny

Respondents Motion to Dismiss.

Dated: December 3, 2021 Respectfully Submitted

Judtin M. Crane
Attorney for Complainant

OPPOSITION TO MOTION TO DISMISS
4 -
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3rd day of December 2021, I served the above and
foregoing OPPOSITION TO MOTION TO DISMISS COMPLAINT by transmitting via
Electronic Service (e-service) through email, to the following persons or parties as indicated

below:

UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA
James J. Conway, Esq.
1800 W. Charleston Blvd.
Las Vegas, NV 89102
Email: james.conway@umcsn.com

Dated: December 3, 2021 By: /%M &

Ju‘étin M. Crane

OPPOSITION TO MOTION TO DISMISS
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James J. Conway, Esq.
Nevada Bar No. 11789

UNIVERSITY MEDICAL CENTER FILED

OF SOUTHERN NEVADA

1800 W. Charleston Blvd. December 17, 2021
Las Vegas, Nevada 89102 State of Nevada
Tel. No.: (702) 224-7140 E.M.R.B.

Fax No.: (702) 383-3893 11:02 a.m.
james.conway(@umcsn.com

Attorney for Respondent,
University Medical Center of Southern Nevada

BEFORE THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
INTERNATIONAL UNIOIN OF

OPERATING ENGINEERS LOCAL 501,
AFL-CIO,

Case No.: 2021-016

Complainant,
Vs.

UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA.

N N N N N N N ' ' ' '

Respondent.

RESPONDENT UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA'’S
RESPONSE TO COMPLAINANT’S OPPOSITION TO RESPONDENT’S MOTION TO
DISMISS COMPLAINT FOR UNFAIR LABOR PRACTICES

Respondent, UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA
(hereinafter, “UMC?”), by and through its attorney of record, JAMES J. CONWAY, ESQ., hereby
files this instant Response to Complainant’s Opposition to Respondent’s Motion to Dismiss the
Complaint for Unfair Labor Practices.

/1
/1
/1
/1

11/
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MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION

INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL 501, AFL-CIO’s
(“Complainant’) Opposition to Respondent UMC’s Motion to Dismiss fails to overcome the
following justifications for dismissal, to wit:

(1) the Complaint is now moot because Respondent UMC has agreed to provide
Complainant with the Subject Documents which formed the basis for the
Complaint;

(2) the Complaint fails to state a claim upon which relief may be granted because
the Complaint alleges violation of statutes (i.e., NRS 288.180 and NRS 288.270)
that are limited to collective bargaining negotiations and the parties are not
currently negotiating but are instead dealing with an employee grievance;

and

(3) Complainant has failed to exhaust its contractual remedies and therefore
dismissal is warranted pursuant to NAC 288.375(2).

Based upon Respondent UMC’s Motion to Dismiss and this instant Response, the
Complaint for Unfair Labor Practices must be dismissed.

II.
LEGAL ARGUMENT

A. The Complaint for this Matter is Now Moot Because UMC Has Agreed to
Provide the Subject Documents Which Formed the Basis for the Complaint

Subsequent to the filing of Complainant’s Opposition to Respondent UMC’s Motion to
Dismiss, counsel for Respondent UMC twice contacted counsel for Complainant in another

effort to resolve this entire matter by providing the requested information. See December 8§,

- Page 2 of 6 -
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2021, and December 13, 2021 emails from UMC counsel to Complainant’s counsel, attached
hereto as Exhibit “A”. To date, no response has been received.

To reiterate: Respondent UMC continues to be willing, ready and able to amicably
resolve this matter in lieu of the parties and this Board having to continue to expend time, money
and effort. Essentially, Complainant is seeking a remedy from this Board that is already being
offered by Respondent UMC. As a result, the Complaint fails to state a claim for which relief is
needed.

B. The Complaint Fails to State a Claim Upon Which Relief May be Granted
Because NRS 288.180 and NRS 288.270 are Limited to Collective Bargaining

Negotiations

The foundation for the Complaint is that Respondent UMC violated NRS 288.180 and
NRS 288.270. See Complaint, at paragraphs 7, 8 and 20. Complainant’s Opposition also alleges
that the requested information should be provided because “[T]he Legislature made it an unfair
labor practice to fail to provide information in NRS 288.270(1)(g).” NRS 288.270(1)(g) states
the following:
NRS 288.270 Employer or representative; employee or employee
organization.

1. Itis a prohibited practice for a local government employer or its designated
representative willfully to:

(g) Fail to provide information required by NRS 288.180.

In turn, NRS 288.270(1)(g) cross-references NRS 288.180. However, NRS 288.180 is
limited to the scenario wherein “an employee organization desires to negotiate concerning any
matter which is subject to negotiation pursuant to this chapter...”. See NRS 288.180(1).
Therefore, the withholding of “information” under NRS 288.180(2) only comes into play during
actual negotiations and Complainant and Respondent are not currently negotiating a topic that is

subject to collective bargaining at this juncture. Instead, the parties are simply dealing with a

- Page 3 of 6 -
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potential disciplinary grievance. Complainant is seeking information regarding discipline issued
to UMC employees for the same infraction as the subject employee. On this premise alone,
Complainant fails to state a claim upon which relief may be granted.

C. The Subject CBA Provides the Appropriate Mechanism for the Disclosure of
the Requested Documents

Complainant’s Opposition states that Respondent UMC “points to no provisions of the
parties’ CBA that provides a contractual remedy that provides an enforcement mechanism for a
failure to provide information.” See Opposition, at page 2, lines 5-7. By making such an
argument, Complainant puts the proverbial cart before the horse because Article 14 (“Grievance
and Arbitration Procedure™) of the subject CBA requires that during a grievance, both “parties
shall make full disclosures to each other of all facts and evidence then known to them which bear
on the grievance” at the Step 2 stage of the grievance procedure. See Article 14, paragraph 2(b.),
attached hereto as Exhibit “B”.!

As such, should Complainant continue to pursue a grievance on behalf of its member,
Complainant can simply request the requisite documents at that time. See NAC 288.375(2)
(“The Board may dismiss a matter for any of the following reasons: ...2. Unless there is a clear
showing of special circumstances or extreme prejudice, if the parties have not exhausted their
contractual remedies, including all rights to arbitration.”) (Emphasis added.)

Of course, such a request is not even necessary because Respondent UMC remains
willing to provide the requested documents prior to any grievance hearing taking place.

/11
/11
/11

/1

!'In lieu of attaching the complete CBA as an Exhibit, only the relevant portion is attached.
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I11.
CONCLUSION

Based upon the foregoing, Respondent UMC respectfully requests that the Complaint for
this matter be dismissed in its entirety.

DATED this 17th day of December, 2021.

UNIVERSITY MEDICAL CENTER
OF SOUTHERN NEVADA

/s/ James Conway
JAMES J. CONWAY, ESQ.
1800 W. Charleston Blvd.
Las Vegas, Nevada 8910
Attorney for Respondent,

University Medical Center of Southern Nevada

- Page 5 0of 6 -






CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of December, 2021, I served a true and accurate
copy of the foregoing UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA’S

RESPONSE TO OPPOSITION TO MOTION TO DISMISS COMPLAINT FOR UNFAIR
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LABOR PRACTICES, via email to the following:

I also mailed one copy of the foregoing via United States Postal Mail and email to the

following:

Employee-Management Relations Board
3300 W. Sahara Ave., Suite 260

Las Vegas, Nevada 89102
bsnyder@business.nv.gov
emrb@business.nv.gov

Justin M. Crane, Esq.

The Myers Law Group, APC

9327 Fairway View Place, Suite 100
Rancho Cucamonga, CA 91730
jerane@myerslawgroup.com

/s/ James Conway

An Employee of UNIVERSITY MEDICAL
CENTER OF SOUTHERN NEVADA

- Page 6 of 6 -
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James Conway

From: James Conway

Sent: Monday, December 13, 2021 8:22 AM

To: 'Justin Crane'

Cc: Detannyia Towner

Subject: RE: [EXTERNAL] Re: FW: UMC-501 EMRB complaint
Hi Justin,

| was just following up on the email below. Let me know. Thanks.

James

From: James Conway

Sent: Wednesday, December 8, 2021 10:57 AM

To: 'Justin Crane' <jcrane@myerslawgroup.com>

Cc: Detannyia Towner <Detannyia.Towner@umcsn.com>
Subject: RE: [EXTERNAL] Re: FW: UMC-501 EMRB complaint

Hi Justin,

We have about ten (10) employee records that we have located for the same subject infraction. These records can be
redacted and provided to the 501 in the same manner as the example | previously sent you.

Is the 501 inclined to enter into a resolution and settlement for the pending EMRB Complaint? Thanks.

James Conway
Assistant General Counsel
Hospital Administration

University Medical Center of Southern Nevada
1800 W Charleston Blvd

Las Vegas, NV 89102

0: (702) 224-7140

Compassion ® Accountability ¢ Integrity  Respect

CONFIDENTIALITY NOTICE: This electronic message is intended to be viewed only by the individual or entity to whom it is addressed. It may contain information that is protected by the
attorney client privilege, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this communication is strictly prohibited without our
prior permission. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the intended recipient, or if you have received
this communication in error, please notify me immediately by return e-mail and delete the original message and any copies of it from your computer. Thank you.

From: Justin Crane <jcrane@myerslawgroup.com>

Sent: Friday, November 19, 2021 9:47 AM

To: James Conway <James.Conway@umcsn.com>

Cc: Detannyia Towner <Detannyia.Towner@umcsn.com>
Subject: Re: [EXTERNAL] Re: FW: UMC-501 EMRB complaint

ATTENTION: This email did not come from someone inside the organization. Please use caution when reading, replying, and
opening attachments in this email.
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After the six (6) or 12 month period, as appropriate, the disciplinary document
cannot be used in future disciplinary actions.

Removal of any discipline action must be requested in writing to the Chief Human
Resources Officer, who agrees not to unreascnably withhold its removal.

a. The parties agree that verbal counselling's, warnings or coaching sessions

" (“sessions”) shall not be considered discipline for the purposes of the

grievance and arbitration process. The purpose of the verbal counseling,

warning or coaching session is to identify a potential performance concemn:

or a concern regarding the conduct of the employee. The coaching

document shall identify the employee, the nature of the concern and the

expected corrective performance or conduct. The document shall be signed

by the employee, which only indicates that the session occurred, not that

the employee agrees with the session. Thie parties agree that gither the

employee or the Employer may request the presence of the shop steward

at the session. The parties further agree that neither party can present

documentation of these sessions in subsequent grievance and/or arbitration

processes, unless the employee or the Union on behalf of the employee,
asserts that no such prior sessions occurred regarding the behaviour or

performance in dispute. '

ARTICLE 14
Grievance and Arbitration Procedure

Definition: A grievance shall be defined as a dispute regarding the interpretation
or application of the provisions of this Agreement raised by the Union or an
employee, alleging a violation of the terms and provisioné of this Agreement.
Disputes falling under the jurisdiction of the Nevada Equal Rights Commission
(NERC) shall follow the procedures outlined in Arficle 25,

Grievance Prdcedure: All grievances shall be handled excfusivety in the
following manner (excluding those issues which fall under the purview of Section
2 above): :

a. Step One: If a member of the bargaining unit has a grievance, the
employee may attempt to solve the matter with his Supervisor, then the
matter shall be referred to the designated representative of the Employer in
writing. Grievances involving discharge cases must be filed with the
Employer within five (5) working days of the date of discharge. Grievances
involving other matters must be filed with the Employer within 15 working
days after the first occurrence of the event giving rise to the grievance or
within 15 working days of the time the employee or the Union reasonably
could have knowledge of the event. Itis also agreed that the timelines start
at the end of the Employers inability to rectify the potential grievance, except
in discharge cases.






Step Two: The Employer will contact the union and request review of the
Grievance within fifteen (15) working days after notification. At this meeting,
the parties shall make full disclosure to each other of all facts and evidence
then known to them which bear on the grievance. f the representative of
the Employer and the representative of the Union are unable o resolve the
grievance within ten (10) working days after meeting, and the Employer
receives the written grievance as provided in Step One, the grievance may
be submitted to arbitration by the Union giving the Employer written notice
of Its intent to do so within an additional ten (10) working days.

3. Arbitration:

a.

A designee of the Employer and the Union shall jointly, within seven (7)
working days of the receipt of the request for arbitration, request the Federal
Mediation and Congiliation Services (FMCS), or if mutually agreed to the
American Arbitration Association (AAA), to furnish a panel of seven {(7)
arbitrators from which the arbitrator shall be selected. The selection shail
be accomplished by striking names on a rotaticnal basis. The parties will
toss a coin to determine who goes first. Both parties shall make every effort
to mutually set forth the issue(s) to be arbitrated. The arbitrator will be
required to issue a decision within 30 calendar days following the hearing.
The decision shall be final and binding on all parties to this Agreement as
long as the arbitrator does not exceed the authority set forth below and as
long as the arbitrator performs all functions in accordance with the case law
regarding labor arbitrators, the provisions of U.S. Uniform Arbitration Act,

" and where applicable, the Nevada Revised Statutes.

Arbitrator Authority: The arbitrator shall not have the authority to modify,
amend, alter, ignore, add to, or subtract from any of the provisions of this
Agreement. The arbitrator is without power to issue an award inconsistent
with the governing statutes of the jurisdiction.
. { .

The fee and expenses of the arbitrator (excluding attorney's fees) shall be
paid equally by the Union and the University Medical Center within 30
calendar days of the receipt of the award. '

Monetary awards or seftlements in favor of an employee shall be compiled
within ten (10) working days from the date of such award or settlement, or
in such longer period of time as may mutually be agreed upon.

In computing the time within which acts required by this Article shall be
done, Saturdays, Sundays and recognized holidays under this Agreement
shall be excluded.

23
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STATE OF NEVADA

STEVE SISOLAK
Governor

TERRY REYNOLDS
Director
Members of the Board BRUCE K. SNYDER

Commissioner
BRENT C. ECKERSLEY, ESQ., Chair

SANDRA MASTERS, Vice-Chair
GARY COTTINO, Board Member
BRETT HARRIS, ESQ., Board Member
MICHAEL J. SMITH, Board Member

MARISU ROMUALDEZ ABELLAR
Executive Assistant

DEPARTMENT OF BUSINESS AND INDUSTRY
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102
(702) 486-4505 e Fax (702) 486-4355
http://emrb.nv.gov

December 14, 2021

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 21-16)

A meeting of the Board sitting en banc of the Government Employee-Management Relations
Board, properly noticed and posted pursuant to the Nevada Open Meeting Law, was held on
Thursday, December 9, 2021. The meeting was held online using remote technology system
called WebEXx.

The following Board members were present: Brent C. Eckersley, Esq., Chair
Sandra Masters, Vice-Chair
Gary Cottino, Board Member
Brett Harris, Esq., Board Member
Michael J. Smith, Board Member

Also present: Bruce K. Snyder, Commissioner (only for part of
the closed session)
Marisu Romualdez Abellar, Executive Assistant
Henry Kim, Esq., Attorney General’s Office

Members of the Public Present: Morgan Davis, Esq., City of Las Vegas
Jeffrey Allen, Esq., LVCEA and IAFF, Local 1285
Scott Davis, Esq., Clark County
Mitch Dion

The agenda:

1. Call to Order & Roll Call
The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll
call all members were present.

2. Public Comment
No public comment was offered.
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3.

10.

11.

Approval of the Minutes
Upon motion, the Board approved as presented the minutes of the meeting held
November 4, 2021.

Report of the Deputy Attorney General
Deputy Attorney General Henry Kim gave an oral report as to the status of cases on
judicial review or at the Nevada Supreme Court, and other matters related thereto.

Case 2021-008
Las Vegas City Employees’ Association & Julie Terry v. City of Las Vegas
Please see the minutes for item 9 below.

Case 2021-012
Las Vegas City Employees’ Association & Jody Gleed v. City of Las Vegas
Please see the minutes for item 9 below.

Case 2021-013
Las Vegas City Employees’ Association & Marc Brooks v. City of Las Vegas
Please see the minutes for item 9 below.

Case 2021-015
International Association of Fire Fighters, Local 1285 v. City of Las Vegas
Please see the minutes for item 9 below.

Cases 2021-008; 2021-012; 2021-013; 2021-015

Las Vegas City Employees’ Association & Julie Terry v. City of Las Veqgas; Las
Vegas City Employees’ Association & Jody Gleed v. City of Las Vegas; Las
Vegas City Employees’ Association & Marc Brooks v. City of Las Vegas; and
International Association of Fire Fighters, Local 1285 v. City of Las Vegas

The Chair called items 5 through 9 together. Upon motion, the Board (1) took no action
on item 5 on the agenda; (2) denied the motions to dismiss for the cases listed under
items 6, 7, and 8 on the agenda; and (3) consolidated the cases for purposes of
hearing pursuant to NAC 288.275 for the cases listed under items 5, 6, 7, and 8 on the
agenda.

Case 2020-022

International Union of Operating Engineers Local 501, AFL-CIO v. Esmeralda
County and Esmeralda County Board of Commissioners

Upon motion, the Board agreed with the recommendation of Panel A, ordering that an
election be held, to determine whether the employee organization represents a
majority of the bargaining unit.

Case 2021-014

Clark County District Attorney Investigators Association v. Clark County

Upon motion, the Board denied the petition as the circumstances were moot and that
the order will provide guidance to the parties.
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12. Additional Period of Public Comment
No public comment was offered.

13. Adjournment
There being no additional business to conduct, Chair Brent C. Eckersley, Esq.
adjourned the meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner
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NOVARA, TESIJA, CATENACCI,
MCDONALD & BAAS, PLLC

NATHAN R. RING, Nevada State Bar No. 12078
3993 Howard Hughes Parkway, Suite 480

Las Vegas, Nevada 89169

Phone: (702) 990-3528

Email: nrr@novaralaw.com

FILED
December 13, 2021
State of Nevada
E.M.R.B.

10:00 a.m.

STATE OF NEVADA

GOVERNMENT EMPLOYEE MANAGEMENT RELATIONS BOARD

EDUCATION SUPPORT EMPLOYEES
ASSOCIATION,

Complainant,

CLARK COUNTY SCHOOL DISTRICT,

Respondent.

Case No. 2021-011

NOTICE OF COMPLAINANT’S
WITHDRAWAL OF COMPLAINT

Complainant, Education Support Employees Association, by and through their counsel of

records, Nathan R. Ring, Esq., of Novara Tesija Catenacci McDonald & Baas, PLLC, hereby provide

notice to the EMRB of their intent to withdraw their complaint filed in this action on September 10,

2021. The withdrawal shall be without prejudice and notice of such withdrawal has been provided to

counsel for Respondent and Respondent is an agreement with the withdrawal of the complaint without

prejudice.

Dated: December 13, 2021

NOVARA, TESIJA, CATENACCI,
MCDONALD & BAAS, PLLC

/s/ Nathan R. Ring

NATHAN R. RING, Nevada State Bar No. 12078
3993 Howard Hughes Parkway, Suite 480

Las Vegas, Nevada 89169

Phone: (702) 990-3528

Email: nrr@novaralaw.com
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Dated: December 13, 2021
CLARK COUNTY SCHOOL DISTRICT

/s/ Crystal Herrera

CRYSTAL J. HERRERA, Nevada State Bar No. 12396

Office of the General Counsel
Clark County School District
5100 West Sahara Avenue
Las Vegas, Nevada 89146
Email: Herrec4@nv.ccsd.net

IT IS SO ORDERED.

EMRB CHAIR

DATE
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CERTIFICATE OF SERVICE

I CERTIFY THAT on this 13th day of December, 2021, I filed a true and correct copy of the

above and foregoing NOTICE OF COMPLAINANT’S WITHDRAWAL OF COMPLAINT, via

electronic service to the following:

Bruce Snyder, Esq.
Commissioner

Nevada EMRB
Bsnyder@business.nv.gov

Crystal Herrera, Esq.
Clark County School District
Herrec4(@nv.ccsd.net

/s/ Nathan R. Ring
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GABROY LAW OFFICES

Christian Gabroy (#8805)

Kaine Messer (#14240)

The District at Green Valley Ranch
170 South Green Valley Parkway, Suite 280
Henderson, Nevada 89012

Tel (702) 259-7777

Fax (702) 259-7704
christian@gabroy.com
kmesser@gabroy.com

Attorneys for Petitioner

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

SUSAN FINUCAN, an individual; Case No.: 2020-0019
Dept. F
Plaintiff,
VS,
CITY OF LAS VEGAS, a political JOINT STATUS REPORT

subdivision of the State of Nevada;

Respondent.

JOINT STATUS REPORT

COMES NOW Petitioner Susan Finucan (“Complainant,” “Petitioner” or “Finucan”), by
and through her attorneys Christian Gabroy, Esq., and Kaine Messer, Esq. of Gabroy Law
Offices, and the City of Las Vegas, by and through their Counsel hereby submits this Joint
Status Report per this Board’s Ruling granting the Motion to Defer on or about March 24,
2021.

Respondent City of Las Vegas’ Motion to Defer was granted on March 24, 2021.
Such Order states that the parties shall provide to this Board a Joint Status Report
according to the schedule determined by the Commissioner. This is to serve as such Joint
Status Report.

The parties are actively engaged in litigation in our Federal Court. This matter went
to settlement conference in such action and the matter was not resolved. The parties are

continuing to discuss settlement. Further, the parties are also coordinating to establish

Page 1 of 2
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discovery deadlines and working towards resolution of electronic discovery issues.

No trial date has been set in such Federal Court proceeding.

Per such March 24, 2021 Order, the parties will file their next Joint Status Report
on March 30, 2022.

Dated this 29th day of December 2021 Dated this 29th day of December 2021

Gabroy Law Offices City of Las Vegas

By:_/s/ Christian Gabroy By: /s/ Jeffrey Galliher

Christian Gabroy, Esq. (#8805) Jeffrey Galliher, Esq. (#8078)
Kaine Messer, Esq. (#14240) City of Las Vegas

170 S. Green Valley Pkwy, Suite 280 495 South Main Street, Sixth Floor
Henderson, Nevada 89012 Las Vegas, NV 89101

Tel: (702) 259-7777 Fax: (702) 386-1749

Fax: (702) 259-7704 jgalliher@lasvegasnevada.gov
Attorneys for Petitioner Attorney for Respondent
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AARON D. FORD

Attorney General FILED
KEVIN A. PICK (NV Bar No. 11683) December 28, 2021
Sr. Deputy Attorney General State of Nevada
State of Nevada E.M.R.B.
Office of the Attorney General 10:37 am.

5420 Kietzke Lane, Suite 202

Reno, NV 89511
Tel: 775-687-2129
Email: kpick@ag.nv.gov

Attorneys for Respondent

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

AMERICAN FEDERATION OF STATE, Case No. 2020-020
COUNTY AND MUNICIPAL EMPLOYEES- Panel F
LOCAL 4041, and SHARI KASSEBAUM,

Complainants,
V.

STATE OF NEVADA, ex rel, its DEPARTMENT
OF CORRECTIONS,

Respondent.

JOINT STATUS REPORT

Respondent, STATE OF NEVADA, ex rel, its DEPARTMENT OF CORRECTIONS, by and
through counsel, Aaron D. Ford, Attorney General of the State of Nevada, Kevin A. Pick, Sr. Deputy
Attorney General, and Complainants, AMERICAN FEDERATION OF STATE, COUNTY AND
MUNICIPAL EMPLOYEES-LOCAL 4041, and SHARI KASSEBAUM, by and through counsel, Adam
Levine, Esq., hereby submit this Joint Status Report.

On January 28, 2021, this matter came before the State of Nevada, Government Employee-

Management Relations Board (hereinafter “Board), for consideration and decision on Respondent’s
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November 2, 2020, Motion to Dismiss. On February 4, 2021, the Board ordered that the Motion to Dismiss
be denied without prejudice and stayed this matter pending the exhaustion of Ms. Kassebaum’s
administrative remedies, specifically Appeal No. 2108513-RZ (which is the underlying appeal of Ms.
Kassebaum's termination from NDOC).

On February 19, 2021, the parties appeared before Hearing Officer Robert Zentz, who was assigned
to preside over the termination appeal. The parties agreed to tentatively set the termination appeal hearing
for August of 2021. However, the termination appeal hearing did not go forward in August of 2021, because
Ms. Kassebaum also had a pending appeal of a 2-day suspension and 15-day suspension (Appeal Nos.
2004780-MG and 211458-RZ) which she sought to have decided prior to her termination appeal on the basis
that the prior discipline was relied upon in whole or in part in the decision to terminate.

Kassebaum’s administrative appeals of the 2-day and 15-day suspension were dismissed by the
respective hearing officers, who found a lack of jurisdiction. As a result, Kassebaum did not receive a hearing
in connection with the 2 or 15-day suspensions. Kassebaum has appealed the 2 and 15-day suspensions to
the Nevada Supreme Court (Docket #83942 and awaiting assignment of a Docket # in the other appeal).
Counsel for the parties will be discussing how or whether the termination appeal should be scheduled
pending the appeals to the supreme court.

Dated this 28th day of December 2021. Dated this 28th day of December 2021.

AARON D. FORD LAW OFFICE OF DANIEL MARKS
Attorney General

By: /s/ Kevin A. Pick By: /s/ Adam Levin, Esq.
KEVIN A. PICK Adam Levine, Esq.
Senior Deputy Attorney General Nevada Bar No. 004673
Nevada Bar No. 11683 610 South Ninth Street
5420 Kietzke Lane, Suite 202 Las Vegas, NS 89101

Reno, NV 89511
kpick@ag.nv.gov
Attorneys for Respondent

office(@danielmarks.net
alevine@danielmarks.net
Attorney for Complainants
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CLARK HILL, PLLC

NICHOLAS M. WIECZOREK, ESQ.
Nevada Bar No. 6170

3800 Howard Hughes Parkway, Suite 500
Las Vegas, NV 89169

Office: (702) 862-8300

Fax: (702) 862-8400

E-mail: nwieczorek@clarkhill.com
Representatives for Complainant

FISHER & PHILLIPS LLP
MARK J. RICCIARDI, ESQ.
ALLISON L. KHEEL, ESQ.
300 S. Fourth Street, Suite 1500
Las Vegas, Nevada 89101
Attorneys for Respondents

FILED

JAN 0% 2022
STATE OF NEVADA

EALR.B.

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

STATE OF NEVADA

HENDERSON POLICE SUPERVISORS
ASSOCIATION a Nevada Non-Profit

Corporation and Local Government Employee
Organization, and Their Named and Unnamed

Affected Members,
Complainants,
Vvs.

CITY OF HENDERSON;
POLICE CHIEF THEDRICK ANDRES;

Respondents.

' St s Nt vt vt s’ st sl it vttt st ottt et et “at gt g’

CASE NO.: 2020-031

JOINT STATUS REPORT

Complainant HENDERSON POLICE SUPERVISORS ASSOCIATION, a Local

Government Employee Organization, and their Named and Unnamed Affected Members, by
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and through their representatives of record, RICHARD P. McCANN, I.D. of the NEVADA
ASSOCIATION OF PUBLIC SAFETY OFFICERS/CWA LOCAL 9110 and NICHOLAS M.
WIECZOREK, ESQ. of the law firm of CLARK HILL PLLC; and Respondents CITY OF
HENDERSON and POLICE CHIEF THEDRICK ANDRES, by and through their counsel of
record Fisher & Phillips LLP, hereby submit the following Joint Status Report in the above-
referenced matter as follows:

Respondents had initially filed a motion seeking deferral to the grievance and
arbitration procedure on four (4) pending grievances that appeared to be factually related to the
allegations in the Complaint. The Notice of Entry of Order dated July 13, 2021 indicated that
the matter was stayed pending the resolution of the four pending grievances. The parties
provide the following update on the status of the matters.

With respect to the Books Grievance, the matter was scheduled for grievance arbitration
on August 25, 2021. Shortly prior to the arbitration, the City of Henderson filed a Complaint in
Clark County District Court seeking a judicial declaration of the rights and responsibilities of
the parties with respect to whether the Brooks matter was grievable under the Collective
Bargaining Agreement between the parties. Complainants moved to dismiss the Complaint as
being procedurally improper and as seeking to litigate issues reserved for the arbitration
process. The City responded to the Complainants’ Motion to Dismiss, and filed a
Countermotion for Summary Judgment on the same legal issues. The matter is currently
pending before the District Court with a scheduled oral argument date of January 13, 2022.
Depending on the Court’s order following the hearing, the matter may be remanded back for
further arbitration proceedings or other remedies may be imposed. The District Court matter is

captioned City of Henderson, et al. v. Police Supervisors Association, Nevada Association of
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Public Safety Officers/Communications Workers of America Local 9110, et al., Clark County
District Court Case No.: A-21-842127-C.

The status of the other matter is referenced in the pending Complaint are as follows:

1. The Animal Control Vacancy (October 14, 2020) issue is moot as the position
has been filled,;

2. The Seekatz matter concerning excessive discipline (June 18, 2020) was
resolved via agreement between the parties; and

3. The Aguiar matter concerning the alleged incident where an officer “tapped
bumper of vehicle” (October 19, 2020) has proceeded through the grievance and arbitration
procedure with an arbitration hearing held on June 24, 2021. An arbitration award is still
pending.

The Complainants’ position is that until the Brooks grievance arbitration/litigation is
resolved, the matter remains unsettled and the current stay should remain in effect. The City
believes that if the Court grants its motion for summary judgment, or otherwise nullifies the
grievance and arbitration, then this matter should be put back on the Board’s active docket for
further proceedings.

The City’s position is that the pending matter before the Court should not delay the
EMRB’s consideration of the issues relating to Brooks’ allegations and the specialized
assignments raised in the Complaint, upon receipt of the Award in the Aguiar matter the EMRB
should proceed to schedule a hearing on the issues raised in the Complaint and set a briefing
schedule for Respondents to file an amended motion for partial deferral.

[Signatures on following page]
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DATED this 4th day of January 2022.

NEVADA ASSOCIATION OF
PUBLIC SAFETY OFFICERS
CWA Local 9110 — AFL-CIO

By: /3 Richawrd P. McCarwy, J.D.
RICHARD P. MCCANN, J.D.
Executive Director
145 Panama Street
Henderson, NV 89015
Office: (702) 431-2677
Fax: (702) 822-2677
E-mail: rpmccann01 @gmail.com

CLARK HILL PLLC

By: /s Nicholay M. Wiecgovek
NICHOLAS M. WIECZOREK, ESQ.
Nevada Bar No. 6170
3800 Howard Hughes Parkway, #500
Las Vegas, NV 89169
Office: (702) 862-8300
Fax: (702) 862-8400
E-mail: nwieczorek@clarkhill.com

Representatives for HENDERSON POLICE SUPERVISORS ASSOCIATION

FISHER & PHILLIPS LLP

By: /& Allizow L. Kheel
MARK J. RICCIARDI, ESQ.
ALLISON L. KHEEL, ESQ.
300 S. Fourth Street, Suite 1500
Las Vegas, Nevada 89101
Attorneys for Respondents
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I certify that on this 4th day of January, 2022 the JOINT STATUS REPORT was

electronically filed with the EMRB (emrbia business.nv.gov) and served on the Respondents by
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email at the following address:

Mark J. Ricciardi, Esq.
Allison L. Kheel, Esq.
Fisher & Phillip LLP

300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101
Email: mricciardi(@ fisherphillips.com

Email: akheel(@fisherphillips.com

Phone: (702) 252-3131
Fax: (702) 252-7411

Attorneys for Respondents

[s/ Deboralv J. Surowiec
An Employee of Clark Hill PLLC








