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MARCH 8-10, 2022. AGENDA MATERIALS
Only Items that have corresponding materials will have a link

The following 2 items are for consideration by the full Board:
1. Call to Order & Roll Call

2. Public Comment

The Board welcomes public comment. Public comment must be limited to matters
relevant to or within the authority of the Government Employee-Management
Relations Board. No subject may be acted upon unless that subject is on the agenda
and is scheduled for possible action. If you wish to be heard, please introduce
yourself at the appropriate time and the Presiding Officer will recognize you. The
amount of discussion on any single subject, as well as the amount of time any single
speaker is allowed, may be limited. The Board will not restrict public comment based
upon viewpoint. However, the Board may refuse to consider public comment prior to
the commencement and/or conclusion of a contested case or a quasi-judicial
proceeding that may affect the due process rights of an individual. See NRS
233B.126.

Panel E
The following 1 item is for consideration by Panel E:

3. Case 2021-009

In_Re: Petition for Declaratory Order Concerning Unit | Pursuant to NRS
288.515

The hearing is scheduled to begin on Tuesday, March 8, 2022, at 8:15 a.m.; and
continuing on Wednesday, March 9, 2022, if necessary, at a time to be determined
during the hearing and continuing on Thursday, March 10, 2022, if necessary, at a
time to be determined during the hearing. The hearing will be held online using a
software platform called WebEx. Preliminary motions will be heard at the beginning
of the hearing. The Panel may deliberate and take possible action on this case after
the hearing has concluded.

THE FOLLOWING AGENDA ITEMS WILL NOT BE TAKEN UP BY THE BOARD
UNTIL THURSDAY, MARCH 10, 2022

The Board Sitting En Banc

The following 5 items are for consideration by the full Board:



Notice of Reappointments

Board Secretary to announce that Governor Sisolak has reappointed Brent C.
Eckersley, Esq.; Sandra Masters; Gary Cottino; and Michael J. Smith to the Board,
with terms expiring June 30, 2025. The ceremonial oath of office will then be given
by the Board Secretary to the Board members so reappointed to office.

Approval of the Minutes
For possible action on the minutes of the meeting held February 10, 2022.

Report of the Deputy Attorney General
A report by the Nevada Attorney General’s Office as to the status of cases on judicial
review or at the Nevada Supreme Court, and other matters related thereto.

Role of Attorney General’s Office on Cases in Courts

Deliberation and decision on whether to seek comments from the public and user
community on the proposal from the Attorney General’s Office as to the role of the
EMRB and that office for cases filed in the courts.

Case 2022-002

Association of Professional-Technical Administrators v. Washoe County
School District

Deliberation and decision on the status and progress of the case, including, but not
limited to, dismissal of the case, the granting of a hearing for the case, whether to
stay the case pursuant to the limited deferral doctrine, and/or whether to order a
settlement conference for the case. If a hearing is granted, then the case shall also
be randomly assigned to a hearing panel.

Case 2021-016

International Union of Operating Engineers, Local 501 v. University Medical
Center of Southern Nevada

Deliberation and decision on the Stipulation and Order.

Panel D

The following 1 item is for consideration by Panel D:

10.

Case 2020-021 For Possible Action
Robert Ortiz v. Service Employees International Union, Local 1107
Deliberation and decision on the Joint Status Report, including, but not limited to,
whether to lift the stay and what action(s), if any, should next occur in the case.

The Board Sitting En Banc

The following 3 items are for consideration by the full Board:



11.

12.

13.

Issues Related to a Return to In-Person Meetings

a. Requirement that the meeting start no earlier than 9:00 a.m.

b Search to find a location in the Carson City/Reno area.

C. Alternatives for Board to attend (i.e., in-person; video-conference; WebEXx);
d. Travel budget reductions; and

e COVID mitigation measures.

Additional Period of Public Comment
Please refer to agenda item 2 for any rules pertaining to public comment.

Adjournment
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CHRISTENSEN JAMES & MARTIN
EVAN L. JAMES, ESQ. (7760) FILED
DYLAN J. LAWTER, ESQ. (15947)

7440 W. Sahara Avenue February 28, 2022
Las Vegas, Nevada 89117 State of Nevada
Telephone: (702) 255-1718

Facsimile: (702)255-0871 E.M.R.B.
Email: elj@cjmlv.com, djl@cjmlv.com 8:48 a.m.
Attorneys for Local 1107
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
ROBERT ORTIZ,
) CASE NO.: 2020-021
Complainant,
Vs.
SERVICE EMPLOYEES
INTERNATIONAL UNION LOCAL 1107,
Respondent.
JOINT STATUS REPORT

The Parties, Respondent Service Employees International Union Local 1107
(“Local 11077), by and through its counsel Evan L. James, Esq. and Dylan J. Lawter,
Esq. of the law firm Christensen James & Martin, Chtd. and Complainant Robert Ortiz,
pro se, hereby submit this Joint Status Report to Case No. 2020-021, pursuant to the
Commissioner’s Order filed on February 11, 2022, regarding the status of Mr. Ortiz’s
appeal to the Service Employees International Union (“International™) concerning Local
1107°s removal of Mr. Ortiz as Chief Steward at the University Medical Center of
Southern Nevada (“UMC™).

As shown in the Commissioner’s Order, the International has made a final
decision regarding Mr. Ortiz’s appeal. In its decision, the International affirmed Local
1107’s decision in part and reversed in part, and the International held that the bar placed

on Mr. Ortiz’s ability to run for Union office should be suspended. See Exhibit 1.
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COMPLAINANT’S VIEW OF THE STATUS
Below is Complainant’s view only and does not reflect the position of Respondent.

The appeal decision by International is attached. The decision did not address my
continued ineligibility to be a steward. The International’s decision also did not find that
SEIU Local 1107 engaged in discriminatory behavior for personal, political, gender, or
racial reasons in violation of NRS 288.270(2)(c) by removing duly elected Chief Steward
of UMC Hospital’s ancillary division. The Complainant’s statement of issues found in
the Notice of Hearing filed on October 20™, 2020 still stands and Complainant would
respectfully proceed with presentation of exhibits and a hearing if allowed to do so.

RESPONDENT’S RESPONSE TO COMPLAINANT’S STATEMENT
Below is Respondent’s view only and does not reflect the position of Complainant.

Mr. Ortiz claims that the decision did not address his ineligibility to be a steward.
The International’s decision clearly states that Mr. Ortiz “engaged in conduct
unbecoming [of] a member and violated a democratically and lawfully established Local
1107 rule, policy, or practice, in violation . . . of the SEIU Constitution.” Exhibit 1, at 8.
The role of steward is given by appointment only, and Mr. Ortiz was released from the
position of steward due to his violations of the SEIU Constitution. Because the
International determined that Mr. Ortiz violated the SEIU Constitution, it has effectively
ruled on the steward issue.

Mr. Ortiz also claims that the International did not issue a ruling under NRS
288.270(2)(c), but the International ruled on the discrimination issues presented to it. The
International requested arguments from both Local 1107 and Mr. Ortiz during the appeals
process, and both parties’ positions were considered. See Exhibit 1, at 6-7. The
International ruled that “there is no evidence in the record that Sister Marzan has
mistreated, bullied, harassed or discriminated against Brother Ortiz because of his race or
gender.” Exhibit 1, at 8. Thus, the International ruled conclusively on the discrimination

issues presented by Mr. Ortiz.
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Although Mr. Ortiz disputes the International’s decision, his arguments are more

appropriate for an opposition to a Motion to Defer, not a Joint Status Report. As such,

Local 1107 respectfully requests that the Board lift the stay, so that it may more fully

address Mr. Ortiz’s arguments in a Motion to Defer.

DATED this28 th day of February, 2022,

CHRISTENSEN JAMES & MARTIN

S A S

Dylan ¥-Lawter, Esq.
Nevada Bar No. 15947
7440 W. Sahara Avenue
Las Vegas, NV 89117
Attorneys for Local 1107

DATED this2 7th day of February, 2022

ROBERT ORTIZ
By:

Robert Oe#
Pro Se Complainant
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Via Electronic Mail Only

January 31, 2022

Robert Ortiz

7505 Council Avenue
Las Vegas, NV 89128
guruoptics@gmail.com

Re:  Appeal of SEIU Local 1107 Executive Board Decision

Dear Brother Ortiz:

This is to advise you that your appeal from the February 19, 2020, decision of the SEIU
Local 1107 Executive Board to the SEIU International Executive Board (IEB) was
reviewed by an IEB appellate subcommittee on December 3, 2021, January 13, 2022 and
January 21, 2022.

On January 28, 2022, the IEB adopted the appellate subcommittee’s report and
recommendations on your appeal and, as a result, affirmed the Local 1107 Executive
Board’s decision in part and reversed the Local Executive Board’s decision in part. A copy
of the appellate subcommittee’s report and recommendations is enclosed.

In solidarity,

W H s Zaar—

Gerry Hudson
International Secretary-Treasurer

GH/ah
Enclosure

cc: Grace Vergara-Mactal, Executive Director, SEIU Local 1107
gvergara(@seiunv.org

Paul D. Cotsonis, Esq., The Urban Law Firm
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Report and Recommendations of the Appeals Subcommittee
to the International Executive Board
on the Appeal filed by
SEIU Local 1107 Member Robert Ortiz

This is an appeal filed by SEIU Local 1107 (Local 1107, Local or Union) member
Michael Ortiz. Brother Ortiz appeals a Local 1107 Executive Board decision finding that he
violated Article XVII, Sections 1(2), 1(3), 1(6) and 1(8) of the SEIU Constitution and Bylaws,
which the Executive Board reached after holding a hearing on internal charges filed against
Brother Ortiz under Article XII of the Local 1107 Constitution and Article XVII, Sections 2(a)
and 2(b) of the SEIU Constitution, and penalizing Brother Ortiz for his constitutional violations
by stripping him of the rank of Chief Steward and Steward and barring him from running for any
Union office until after 2022.

I. Background

On October 3, 2019, Local 1107 conducted a Union-only meeting at the University
Medical Center of Southern Nevada (UMC or Employer). Local 1107 and UMC are parties to a
collective bargaining agreement (CBA). The purpose of the meeting was to introduce and orient
newly-elected Union representatives from the UMC bargaining unit. Only Union members,
Union staff, and Union officials were permitted to be present and were present at the meeting.
UMC management, other UMC employees who were not members of the Union and were not in
the bargaining unit, and UMC patients, customers, vendors, visitors and others were not present.

During the meeting, a confrontation took place between Deetra Revels, a Union Chief
Steward for the UMC off-site division of the bargaining unit, and Harold Williams, a bargaining
unit member. Sister Revels became angry and she and Brother Williams have a verbal
altercation. Brother Williams left the room in an effort to deescalate the situation, and he later
returned after being told that Sister Revels had left. Sister Revels reported the incident to UMC
management, which opened an investigation into alleged workplace misconduct at the meeting.

UMC’s Human Resources Department conducted an initial investigatory meeting on
October 23, 2019. Brother Williams was present along with then-Local Chief Steward Ortiz.
Unbeknownst to Brother Williams, at the time of the initial investigatory meeting, the Union
President Brenda Marzan had instructed any Union stewards who were present during the
incident on October 3, 2019, including Brother Ortiz, that they were disqualified from
representing any Union members who might become of interest in the Employer’s investigation.
In particular, Sister Marzan texted Brother Ortiz and explicitly instructed him not to represent
any employees regarding the alleged incident because, as a witness to the alleged incident under
investigation by the Employer, a representational conflict of interest could arise.

Despite that instruction, Brother Ortiz represented Brother Williams throughout the
Employer’s investigatory and disciplinary process. Moreover, also unbeknownst to Mr. Williams
and the Union, before Brother Ortiz represented Brother Williams during this process, he gave a
statement to the Employer about what occurred at the October 3, 2019, meeting. When
questioned at the internal charges hearing about the statement he gave the Employer, Brother
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Ortiz refused to divulge what he told the Employer or to characterize his statement as positive or
negative. Sister Marzan stated that UMC’s Human Resources Department informed her that
Brother Ortiz’s statement was, in part, a basis for UMC’s decision to take disciplinary action
against Brother Williams, but Brother Ortiz denies that that is not true.

At an initial meeting investigating Brother Williams’ conduct on October 23, 2019, UMC
placed Brother Williams administrative leave pending further investigation. Against the directive
that he had received from President Marzan, Brother Ortiz represented Brother Williams during
the meeting. On October 29, 2019, the Employer held another investigatory meeting with
Brother Williams, where Brother Ortiz was again present and represented Brother Williams,
despite President Marzan’s directive. On November 7, 2019, UMC conducted a disciplinary
meeting where Brother Ortiz represented Brother Williams a third time. Throughout these
meetings, Brother Williams was never told that Brother Ortiz had been instructed not to
represent him.

At the disciplinary meeting, the Employer offered Brother Williams a Last Chance
Agreement (LCA), which would place Brother Williams into “last chance status” from
November 7, 2019 through November 7, 2020. If Brother Williams maintained a clean
disciplinary record during that time, he would retain his employment with the Employer and the
LCA would expire and could not be used against him in the future. In exchange, if he violated
the Agreement, Brother Williams would be terminated immediately and would not have the
ability to use the review and arbitration procedures in the Local’s CBA with the Employer to
challenge his termination. Brother Williams signed the LCA with the Employer at the meeting,
and Brother Ortiz signed the LCA as the authorized Union representative.

On February 5, 2020, Sister Marzan filed charges against Brother Ortiz under Art. XII of
SEIU Local 1107’s Constitution and Article XVII, Sections 2(a) and 2(b) of SEIU’s Constitution
for violating Article XVII, Sections 1(2), 1(3), 1(6) and 1(8) of the SEIU Constitution. She
charged that Brother Ortiz’s representation of Brother Williams after giving a statement to
management in its investigation that was against Brother Williams’ interests constituted an actual
conflict of interest and that he had been insubordinate and had acted contrary to her instructions
as a superior Union officer. She asserted that this conduct was grossly disloyal to the Union and
to Brother Williams and that it constituted conduct unbecoming a member (Article XVII, Section
1(3) of the SEIU Constitution).

In addition, she charged that, by representing Brother Williams while under a direct
conflict of interest, Brother Ortiz acted in an unethical manner (Article XVII, Section 1(6) of the
SEIU Constitution). Furthermore, Sister Marzan alleged that Brother Ortiz’s failure to obey her
instruction not to represent Brother Williams and his continued representation of Brother
Williams despite receiving a directive from Sister Marzan disqualifying him from doing so
constituted a violation of democratically and lawfully created rules, regulations, policies and
practices of Local 1107 (Article XVII, Section 1(8) of the SEIU Constitution). Finally, Sister
Marzan charged Brother Ortiz with violating his oath of office as a Chief Steward to faithfully
observe the SEIU and Local 1107 Constitutions by acting in a way that was knowingly wrongful
to a member’s interests, being insubordinate to a superior Union officer, being grossly disloyal to
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Local 1107 and to Brother Williams and behaving unethically (Article XVII, Section 1(2) of
SEIU Constitution).

1I. Relevant Local 1107 and SEIU Constitutional Provisions

A. Local 1107 Constitutional Provisions

1. Article V(a)(4) of the Local 1107 Constitution provides:

“The President, in consultation with the Executive Director, shall oversee the work ... of
the Sector Vice Presidents.”

2. Article V(d)(2) of the Local 1107 Constitution provides, in relevant part:

“... The duties of ... Sector Vice Presidents will be as follows: ... 2. The Sector Vice
Presidents shall assist the President and Executive Director in matters involving their Sectors and
work with the member leaders in the Sector to advance the mission of the Union....”

3. Article XII of the Local 1107 Constitution provides:

“Members of SEIU Local 1107 may be charged with offenses set forth in Article XVII of
the SEIU Constitution and Bylaws. The procedures for trials and appeals shall be those set forth
in Article XVII of the SEIU Constitution and Bylaws.”

B. International Union Constitutional Provisions

I. Article XVII, Section 1 of the SEIU Constitution provides, in relevant part:

“Local Unions, their officers or members, and officers of any affiliated body, and officers
of the International Union, as the case may be, may be charged with: ...

(2) Violation of an oath of office;
(3) Gross disloyalty or conduct unbecoming a member; ...
(6) Engaging in corrupt or unethical practices or racketeering; ...

(8) Violation of democratically and lawfully established rules, regulations, policies or
practices of the International Union or of the Local Union, ....”

2. Article XVII, Section 2(a) of the SEIU Constitution provides, in relevant part:

“Charges against any member or officer of a Local Union shall be filed in duplicate with
the Secretary of the Local Union, who shall serve a copy thereof on the accused either personally
or by registered or certified mail, directed to the last known address of the accursed, at least 10
days before the hearing upon the charges. ...”
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3. Article XVII, Section 2(b) of the SEIU Constitution provides:

“The Executive Board of the Local Union shall act as or appoint the trial body, unless the
Constitution and Bylaws of the Local Union provide for another trial procedure. The accused
may appear in person and with witnesses to answer the charges against him or her and shall be
afforded a full and fair hearing. The accused may select a member of his or her Local Union, or
an attorney if the Constitution and Bylaws of the Local Union so permit, to represent the accused
in the presentation of a defense.”

4. Article XVII, Section 6 of the SEIU Constitution provides, in relevant part:

“An appeal to the International Executive Board may be taken by either the accused or
the member filing the charges from any decision of a Local Union with respect to such charges,
provided such decision is a final decision under the terms of the Constitution and Bylaws of the
Local Union; or from a decision of the International President. Any such appeal shall be filed in
writing with the International Secretary-Treasurer, by registered or certified mail, within 15 days
after the decision. ... The International Executive Board may affirm, reverse or modify the
decision appealed from.”

I11. Local 1107 Executive Board Decision Below

Under Article XII of the Local 1107 Constitution and Article XVII, Sections 2(a) and
2(b) of the SEIU Constitution, Local 1107’s Executive Board is the body charged with
reviewing, or appointing a trial body to review, internal charges filed against a Local 1107
member.

On February 5, 2020, Local 1107’s Secretary-Treasurer issued a Notice of Hearing on the
Internal Charges filed against Brother Ortiz, which set a hearing before the Local Executive
Board for February 19, 2020, pursuant to Article XII of the Local 1107 Constitution and Article
XVII, Section 2(b) of the SEIU Constitution.

The 1107 Executive Board met on February 19, 2020, as scheduled, to hear Sister
Marzan’s internal union charges.

At the hearing, Sister Marzan testified against Brother Ortiz, and she presented other
witness testimony, written evidence and oral argument to support her charges against him. She
claimed that she told Brother Ortiz more than once that he was disqualified from representing
Brother Williams and she produced a text message that she had sent him instructing him not to
represent Brother Williams or Sister Revels in the Employer’s investigations: “I feel it
[representing either Williams or Revels] is a conflict since you are a witness. You should not rep
them.” Brother Ortiz responded to her with a text message saying, “Ok no problem.” She also
testified that UMC’s Human Resources Department had informed her that Brother Ortiz’s
statement to management about the October 3, 2019, incident was, in part, a basis for UMC’s
decision to take disciplinary action against Brother Williams.
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Brother Ortiz attended the hearing, testified on his own behalf, presented other witness
testimony and documentary evidence, and made oral arguments to defend himself against the
charges. He acknowledged receiving a text from Sister Marzan directing him to refrain from
representing Brother Williams but denied that they had spoken about the matter otherwise. He
admitted making a statement to UMC management about the October 3, 2019, meeting, but he
declined to say what he had told the Employer or to characterize his statement as being positive
or negative, and he denied that his statement was a basis for the Employer’s decision to take
adverse action against Brother Williams. Brother Ortiz also claimed that Sister Marzan had
access to counsel in presenting her case, while he was denied counsel. In addition, he alleged that
Sister Marzan was motivated to file charges against him by bias against him based on his race
and gender. He did not present any evidence to support his allegation of discrimination by Sister
Marzan.

After Sister Marzan and Brother Ortiz had presented their cases at the hearing, the Local
Executive Board went into Executive Session to discuss the charges and to deliberate. On
February 20, 2020, the Executive Board notified Brother Ortiz of its ruling. The Executive Board
found Brother Ortiz guilty of all four charges brought against him and penalized him by
removing him from office as Chief Steward and Steward and barring him from running for any
Union office until after 2022.

IV.  Brother Ortiz’s Appeal to the IEB and the Nevada Employee Management
Relations Board

Pursuant to Article XVII, Section 6 of the SEIU Constitution, on February 24, 2020,
Brother Ortiz filed the instant appeal with International Secretary-Treasurer Gerry Hudson. In
the appeal, Brother Ortiz asks the IEB to overturn the Local 1107 Executive Board decision. On
December 21, 2020, Secretary-Treasurer Hudson recorded the appeal and gave each party until
January 22, 2021 to respond. Local 1107 was subsequently given a brief extension (to January
29, 2021) to respond.

On August 7, 2020, Brother Ortiz filed a complaint with the Nevada Employee
Management Relations Board (EMRB) seeking to overturn Local 1107’s decision. Brother Ortiz
asked the Board to a) reinstate him as elected Chief Steward at UMC, b) immediately reinstate
him as shop Steward, ¢) declare him eligible to run for Union office, and d) award him lost time
and legal fees.

Local 1107 considered filing a grievance with the EMRB, because it believed that the
Employer did not have the right to investigate or discipline Brother Williams based on his
conduct at the Union-only meeting on October 3, 2019 and that the LCA should be thrown out.
The Local’s outside counsel also made several unsuccessful attempts to get the Employer to
withdraw the LCA. However, ultimately, Brother Williams decided not to pursue the grievance
at the EMRB because he was worried about the risks associated with that course of action, and
the Local never filed the grievance.

On March 4, 2021, the Local filed with the EMRB a motion to defer consideration of
Brother Ortiz’s complaint. On May 5, 2021, the EMRB ruled that it would stay proceedings in
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deference to SEIU International’s appellate proceedings and await the IEB’s ruling before ruling
on Brother Ortiz’s complaint. On June 4, 2021, Local 1107 requested expedited consideration of
this appeal and asked for a decision from the IEB before the January 2022 IEB meeting.

A. Brother Ortiz’s Position

In his appeal, Brother Ortiz claimed that he did not receive a full and fair hearing. In
addition, he claimed that the charges were exaggerated and were filed with malicious intent. He
complained that the Local 1107 Executive Board was made up almost entirely of individuals
who were on Sister Marzan’s slate during the last officer elections, and that her influence on the
Executive Board, her intimidation of one of his witnesses and her excessive objections during the
hearing made the hearing unfair. He also claimed that Sister Marzan had legal counsel during the
hearing, and that he was prohibited from having his own counsel. Finally, he asserted that he has
been harassed, bullied, retaliated against, defamed and discriminated against by Sister Marzan
because of his race and gender.

The appeal included a statement supporting Brother Ortiz from Local member Michael
Collins that was originally submitted to the Local 1107 Executive Board at the internal charges
hearing. The appeal was also supported by a petition signed by 30 Local members who objected
to Brother Ortiz being removed from office.

Brother Ortiz filed a second statement in support of his appeal on March 7, 2021, with
additional exhibits, in which he again admitted to engaging in some of the conduct that resulted
in him being convicted of the charges:

Yes, I participated in the representation of Mr. Harold Williams and helped him get his
job back as he requested. Today, he is still employed at UMC Hospital. Yes, Brenda
Marzan sent me an opinion via text that she felt that I should not represent him. Her
statement that she clearly told me multiple times to not represent Mr. Williams is a bold
face lie. Nevertheless, I made every effort to refer his case to Ms. Lanita Troyano.
Apparently, like many former staff members at [the] local she was unfamiliar with our
collective bargaining agreement. She failed to provide 24 hours[’] notice as specified in
the CBA and was kicked out of the HR department for not following the notification
requirements for non-employee representatives. She is a manager of representation who
authorized me to help Harold. I was not the basis for Harold's termination, nor was I a
key witness. UMC has a zero tolerance policy on threats of workplace violence even in
jest. Harold Williams didn't mean it. Chief Steward Deetra Revels instigated the entire
altercation on October 3rd, 2019, then she ran to the Public Safety director claiming to be
a victim in an effort to get Mr. Harold Williams fired.

Brother Ortiz’s supplemental statement also reiterated his claim that the Local’s decision
against him was the result of a vendetta that Sister Marzan had against him and of her
discriminatory intent against him.
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B. Local 1107’s Position

Local 1107 responded to Brother Ortiz’s appeal on January 29, 2021. The Local stated
that it had not provided Sister Marzan with counsel. Local 1107 indicated that its counsel was
present at the hearing to advise the Local Executive Board on how to conduct the internal
charges hearing in accordance with the Local Constitution and Bylaws, and that the Local
counsel did not advise or assist Sister Marzan with presenting her case against Brother Ortiz.

In addition, Local 1107 asserted that Brother Ortiz had a full and fair hearing where he
had an opportunity to respond to Sister Marzan’s charges. It stated that Brother Ortiz did himself
no favors during the trial because he was unprepared, unrepentant, and repeatedly deflected any
personal responsibility for his decision to represent Brother Williams contrary to the instructions
that he received from Sister Marzan. The Local also argued that Brother Ortiz's allegations that
the internal charges and his ultimate conviction were motivated by discriminatory intent was
nothing more than his continued attempt to deflect attention away from his own misconduct.

V. Analysis

Under Article V(a)(4) of the Local 1107 Constitution, President Marzan, working in
consultation with the Local Executive Director, was authorized to oversee the work of Sector
Vice Presidents, who collaborate with stewards like Brother Ortiz, in carrying out the Union’s
grievance work. There was testimony at the hearing that, in her role as Union President, Sister
Marzan was involved in the Union’s decision-making processes around grievances. Therefore, as
Local 1107’s elected President, Sister Marzan had the authority to instruct Brother Ortiz not to
represent Brother Williams, based on her assessment that his doing so could put the Local and
Brother Williams in jeopardy.

There is no question that Sister Marzan told Brother Ortiz to refrain from representing
Brother Williams at the meetings convened by the Employer and that Brother Ortiz represented
Brother Williams at those meetings anyway. Sister Marzan testified that she gave Brother Ortiz
this instruction one more than one occasion, but Brother Ortiz maintained that she only told him
once.

In addition, there is no dispute that Brother Ortiz gave a statement to UMC management
about the October 3™ incident. The content of Brother Ortiz’s statement, and whether it had any
effect on the Employer’s decision to take an adverse employment action against Brother
Williams, is unclear. Brother Williams’ LCA with the Employer expired without him suffering
any harm while the Agreement was in effect, and he remains employed by UMC.

Further, Brother Ortiz’s allegations that he was denied a full and fair hearing are not
substantiated in the record. He received two weeks’ advance notice of the hearing, and he
attended the hearing, presented witness testimony, documentary evidence, and oral arguments in
defending himself against the charges. In addition, the fact that a majority of Local Executive
Board members ran on Sister Marzan’s slate during the Local’s last elections is not, in and of
itself, evidence that they were biased against him or denied him a fair trial. Sister Marzan had the
right to make objections while Brother Ortiz and his witnesses were testifying during the trial,
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and her doing so was not improper and did not make the hearing unfair. Finally, there is no
evidence in the record that Sister Marzan has mistreated, bullied, harassed or discriminated
against Brother Ortiz because of his race or gender.

VI. Recommendation and Conclusion

We have concluded that Brother Ortiz exercised poor judgment and acted improperly
when he disregarded Sister Marzan’s directive and represented Brother Williams in the
investigatory and disciplinary meetings held by UMC. The record in this case supports the Local
1107 Executive Board’s findings that, by representing Brother Williams against Sister Marzan’s
directive, Brother Ortiz engaged in conduct unbecoming a member and violated a democratically
and lawfully established Local 1107 rule, policy or practice, in violation of Article XVII, Section
1(3) and Article XVII, Section 1(8) of the SEIU Constitution, respectively.

However, we believe that Brother Ortiz was doing what he thought was necessary to
protect Brother Williams during the meetings, and that he did not intend to harm Brother
Williams’ or the Union’s interests. In addition, we are cognizant of the fact that Brother
Williams was able to get through the one-year period that the Agreement was in effect without
suffering further harm and that he has remained employed by UMC since that time. Therefore,
we have concluded that the record does not support the Local Executive Board’s findings that
Brother Ortiz’s conduct violated of his oath of office or that he engaged in unethical practices, in
violation of Article XVII, Section 1(2) and Article XVII, Section 1(6) of the SEIU Constitution,
respectively.

In addition, because we would reverse the Local 1107 Executive Board’s findings that
Brother Ortiz violated Article XVII, Sections 1(2) and 1(6) of the SEIU Constitution, we would
adjust in the penalty imposed by the Executive Board to make it more proportional to his
constitutional violations. Brother Ortiz was stripped of the rank of Chief Steward and Steward
when he was convicted on February 19, 2020, and he has already been barred for two years from
running for any Union office. We would immediately suspend the bar on Brother Ortiz’s ability
to run for Union office immediately, so that his fellow UMC bargaining unit members can decide
whether he deserves to be nominated to run for Union office going forward.

In summary, we recommend that the IEB affirm the Local 1107 Executive Board’s
findings that Brother Ortiz violated Article XVII, Section 1(3) of the SEIU Constitution and
Article XVII, Section 1(8) of the SEIU Constitution, and that the IEB reverse the Local
Executive Board’s findings that Brother Ortiz violated Article XVII, Section 1(2) of the SEIU
Constitution and Article XVII, Section 1(6) of the SEIU Constitution. In addition, we
recommend that the IEB immediately suspend the bar placed on Brother Ortiz’s ability to run for
Union office.
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Representative for Complainant

State of Nevada
Government Employee-Management

Relations Board

caseno.: _ 2021-009

IN RE:

PETITION FOR DECLARATORY ORDER AFSCME’S PETITION TO INCLUDE

CONCERNING UNIT I PURSUANT THE JOB CLASSIFICATION OF

TO NRS 288.515 CORRECTIONAL SERGEANTS IN
UNIT I: CATEGORY III PEACE
OFFICERS

Petitioner, AFSCME Local 4041 (“AFSCME”), by and through its undersigned counsel, submits
the following petition to the Government Employee-Management Relations Board (the “Board” or the
“EMRB”) under the Nevada Revised Statutes (“NRS”) 288.515(2)! to move the job classification of
“Correctional Sergeant” (Code 13.311) from Unit J: Supervisor Employees from All Occupational

Groups® to Unit I: Category III Peace Officers because Correctional Sergeants are not “supervisory

! Or any other provision of NRS Chapter 288 that the Board finds suitable to resolve this matter. Pursuant to the
Nevada Administrative Code (“NAC”) 288.040, the EMRB’s rules are to be liberally construed to effectuate the
purposes of those rules. See also NAC 288.235 (similarly providing for liberal construction of papers and permitting
parties to cure defects in absence of prejudice to substantial rights of a party).

2 The EMRB has not designated an exclusive representative of Unit J as of the date of this petition.
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employee[s]” as defined under the Government Employee-Management Relational Act (“EMRA”), as
codified under NRS 288.138.
I INTRODUCTION

AFSCME is the designated exclusive representative of Unit [: Category III Peace Officers. See
EMRB Order Certifying AFSCME, Local 4041as the Exclusive Representative for Bargaining Unit [
(January 22, 2020). On July 30, 2019, pursuant to § 59(1) of the Senate Bill 135 of the 80th Session of the
Nevada Legislature (“SB 135”), the Division of Human Resource Management (“DHRM”) provided the
EMRB with a report and recommendation about which employee job classifications should go into the
bargaining units listed under § 29. On the same day, the EMRB made the DHRM’s bargaining-unit
recommendations available to the public. Under § 53(2) of SB 135, labor organizations had 20 days to file
objections to DHRM’s recommendations. AFSCME filed several objections on August 19, 2019,
including an objection to the job classification of Correctional Sergeants being included in the supervisor
bargaining unit. Under § 53(3) of the EMRA, the EMRB held hearings in August and September of 2019
on DHRM’s bargaining-unit recommendations and those labor organizations that filed objections had the
opportunity to be heard and present evidence regarding appropriate bargaining-unit employee
classifications. AFSCME participated in these hearings. Subsequently, the State of Nevada and AFSCME
(the “parties”) entered settlement discussions to voluntarily resolve AFSCME’s objection to DHRM’s
recommendation to include Correctional Sergeants in Unit J and, on September 10, 2019, the parties
agreed to a stipulation to settle the matter. EMRB Order and Stipulation D, EMRB Case No. 2019-017
(Sept. 18, 2019).

On September 18, 2019, the EMRB ordered that the Correctional Sergeant job classification be
included in Unit I: Category III Peace Officers based on the parties’ stipulation. /d. Concerning the
Correctional Sergeants, the parties stipulated that “[t]his job classification shall be moved from Unit J to
Unit [ . . . through June 30, 2021.” /d. at 5. The parties further stipulated that the Correctional Sergeant
job classification “shall revert to Unit J, as originally recommended by the State of Nevada, unless a bill

is signed into law in the next regular session of the state legislature that would either directly state that the
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job classification is to be in Unit I or else has the practical effect of making the job classification non-
supervisory under NRS 288 and SB 135, and thus entitled to be in Unit 1.” /d. The parties also stipulated
that “nothing in [the] stipulation waives any rights of the parties to petition the Board in the future
concerning” the job classification of Correctional Sergeants. /d. at 6. No such bill was passed by the state
legislature and the Correctional Sergeant job classification reverted to Unit J on July 1, 2021. AFSCME
now petitions this Board to determine that the job classification of Correctional Sergeants properly
belongs in Unit I because Correctional Sergeants are not supervisory employees within the meaning of
NRS 288.138.
I1. ARGUMENT

The job classification of Correctional Sergeants must be moved from Unit J to Unit I because
Correctional Sergeants are not “supervisory employee[s]” as defined in NRS 288.138. Under NRS
288.515(1), “[t]he Board shall establish one bargaining unit for each of the following occupational groups
of employees of the Executive Department”, including Unit I: Category III Peace Officers and Unit J:
Supervisory Employees From all Occupational Groups. Under NRS 288.515(2), “[t]he Board shall
determine the classifications of employees within each bargaining unit.” As such, AFSCME petitions the
Board to determine whether Correctional Sergeants under NRS 288.515(2) are supervisory employees as
defined under NRS 288.138. If the Board determines that Correctional Sergeants are not supervisors, then
that job classification must be appropriately included in Unit I because of the similarity of job
classifications in that unit to Correctional Sergeants.

Under NRS 288.138, the Nevada state legislature established a high standard for an employee to
be considered a supervisor. Under NRS 288.138(1)(a) “Supervisory employee” includes:

(a) Any individual having authority in the interest of the employer to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward or discipline other
employees or responsibility to direct them, to adjust their grievances or effectively to
recommend such action, if in connection with the foregoing, the exercise of such
authority is not of a merely routine or clerical nature, but requires the use of
independent judgment. The exercise of such authority shall not be deemed to place

the employee in supervisory employee status unless the exercise of such authority
occupies a significant portion of the employee’s workday. (emphasis added).
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Under NRS 288.138(1)(b):

Any individual or class of individuals appointed by the employer and having authority on
behalf of the employer to: (1) Hire, transfer, suspend, lay off, recall, terminate, promote,
discharge, assign, reward or discipline other employees or responsibility to direct them,
to adjust their grievances or to effectively recommend such action; (2) Make budgetary
decisions; and (3) Be consulted on decisions relating to collective bargaining, if, in
connection with the foregoing, the exercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent judgment. The exercise of such
authority shall not be deemed to place the employee in supervisory employee status
unless the exercise of such authority occupies a significant portion of the employee's
workday.” Id. (emphasis added).

Under NRS 288.138(2), “[n]othing in this section shall be construed to mean that an employee who has
been given incidental administrative duties shall be classified as a supervisory employee.” (emphasis
added).

The job classification description of Correctional Sergeant is described in conjunction with the
job classification of “Correctional Lieutenant™ in a class series because Correctional Sergeants work
“under general supervision of a Correctional Lieutenant.” State of Nevada, DHRM, Correctional
Lieutenant/Correctional Sergeant, Class Specification at 2 (emphasis added).* Generally, DHRM
describes Correctional Lieutenants as working “in a line supervisory capacity and have charge of an
assigned watch or major area in a State correctional institution/facility and supervise the work of
subordinate officers in the safe custody, discipline and welfare of inmates in State correctional facilities in|
a controlled humane environment.” /d. at 1. As relevant here, Correctional Lieutenants’ duties include:

Assign work by conducting roll call (verifying attendance) at the beginning of each shift
to ensure sufficient employees are available and authorize or recommend

overtime . . .Supervise and monitor staff in the execution of post responsibilities, evaluate
performance of subordinate staff and prepare performance appraisals and promotional
merit ratings, assess training needs of staff and recommend appropriate training . . . may
resolve informal and formal grievance(s) and/or provide information for response at
higher levels, recommend disciplinary actions and counsel employees in work-related
activities, professional growth, and career development . . . direct staff and participate in

searches of inmates, inmate living, and work areas as well as administrative and support
areas of the institution/facility . . . Assign personnel in order to control situations such as

3 https://hr.nv.gov/uploadedFiles/hrnvgov/Content/Resources/ClassSpecs/13/13-310spc.pdf
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escape, inmate disturbance, criminal activity . . . coordinate and assign staff for
institution/facility transportation by contacting various divisions and by prioritizing the
importance of scheduled appointments. /d. at 1-2.
Correctional Lieutenants also perform a wide range of duties specific to the supervision of inmates as
opposed to the supervision of employees. /d. Correctional Sergeants, however, “perform the full range of
duties described in the series concept under general supervision of a Correctional Lieutenant.” Id. at 2
(emphasis added).

Correctional Sergeants are not supervisors because they do not exercise independent judgment in
the performance of the duties described in the class specification and Sergeants work under general
supervision of a Correctional Lieutenant who work in the “line supervisory capacity”. Further, assuming
arguendo that some Correctional Sergeants assist Correctional Lieutenants in exercising some form of
supervisory authority, the exercise of that authority does not represent “a significant portion of the
employee’s workday™ and, thus, “shall not be deemed to place the employee in supervisory employee
status” under NRS 288.138. To the extent that some Correctional Sergeants assist Correctional
Lieutenants in the performance of supervisory duties described in the class specification series concept,
such “incidental administrative duties” are not sufficient to classify Correctional Sergeants as supervisory
employees under NRS 288.138.

VL. CONCLUSION

The job classification of Correctional Sergeants does not belong in Unit J because Correctional
Sergeants are not supervisors under NRS 288.138. AFSCME now petitions this Board to determine that
the job classification of Correctional Sergeants is not supervisory and, thus, properly belongs in Unit I:
Category III Peace Officers.

Date: September 2, 2021

Respectfully submitted,

/s/ Fernando R. Colon
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I hereby certify that on September 2, 2021, [ mailed, via Certified Mail, a true and correct copy of

AFSCME’s PETITION FOR A DECLARATORY ORDER to the STATE OF NEVADA,

DEPARTMENT OF CORRECTIONS, as addressed below:

Charles Daniels, Director

Nevada Department of Corrections (NDOC)
5500 Snyder Avenue, Bldg. 17

P.O. Box 7011

Carson City, Nevada 89702

State of Nevada

Office of the Attorney General

Attn: Tori Sundheim, Cameron Vandenburg
100 North Carson Street

Carson City, NV 89701

/s/ Louise Palacios
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AARON D. FORD

Attorney General FILED
TORI N. SUNDHEIM (Bar No. 14156)

Deputy Attorney General September 23, 2021

State of Nevada State of Nevada
Office of the Attorney General E.M.R.B.
100 North Carson Street 12:36 p.m.

Carson City, NV 89701-4717
(775) 684-1100 (phone)

(775) 684-1108 (fax)
TSundheim@ag.nv.gov

Attorneys for the Nevada Division of Human Resource Management
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

In Re: Case No. 2021-009

PETITION FOR DECLARATORY ORDER | STATE OF NEVADA’S OPPOSITION
CONCERNING UNIT I PURSUANT TO TO AFSCME’S PETITION TO

NRS 288.515 INCLUDE THE JOB
CLASSIFICATION OF
CORRECTIONAL SERGEANTS IN
UNIT I: CATEGORY III PEACE
OFFICERS

The Nevada Department of Administration, Division of Human Resource
Management (“DHRM”), by and through counsel, Aaron D. Ford, Attorney General of the
State of Nevada, and Tori N. Sundheim, Deputy Attorney General, hereby submits this
Opposition to AFSCME’s Petition to Include the Job Classification of Correctional
Sergeants in Unit I: Category III Peace Officers. This Opposition is made and based upon
NAC 288.240(4) and NRS 288.110, the following points and authorities, and all other
papers on file with the Board.

MEMORANDUM OF POINTS AND AUTHORITIES
I. Introduction

It is important that supervisory employees remain separate from their subordinates

for the purposes of collective bargaining. “Positions allocated to [the Correctional

Lieutenant/Correctional Sergeant] class series work in a line supervisory capacity and have
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charge of an assigned watch or major area in a State correctional institution/facility and
supervise the work of subordinate officers in the safe custody, discipline and welfare of
inmates in State correctional facilities in a controlled humane environment.” State of
Nevada, DHRM, Correctional Lieutenant/Correctional Sergeant, Class Specification
(hereinafter “Position Specifications”). Peace officers in the State of Nevada are often
organized into paramilitary command structures. See NRS 288.138(1)(a). And while a
police officer may not be deemed a supervisory employee solely because of their
performance of some of the duties listed in NRS 288.138(1)(a), Correctional Sergeants are
required to perform many of the duties described and to exercise independent judgment
when doing so. Because Correctional Sergeants meet the definition of supervisory employee
as defined in NRS 288.138(1)(a), this Board should confirm their classifications within Unit
J.

I1. Argument

NRS 288.515(1) mandated that the Board establish one bargaining unit for each
occupational group of employees listed in each subsection. Category III peace officers are
recognized under subsection (1), and supervisory employees from all occupational groups
are recognized under subsection (j). Under NRS 288.515(3)(e), “’supervisory employee’ has
the meaning ascribed to it in paragraph (a) of subsection 1 of NRS 288.138.” This definition
necessarily excludes a finding of an employee being a “supervisory employee” under NRS
288.138(1)(b).

NRS 288.138(1)(a) defines “Supervisory Employee” as “Any individual having
authority in the interest of the employer to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward or discipline other employees or responsibility to direct them, to
adjust their grievances or effectively to recommend such action, if in connection with the
foregoing, the exercise of such authority is not of a merely routine or clerical nature, but
requires the use of independent judgment.”

Correctional Sergeants are described in the same Class Specifications as

Correctional Lieutenants, but with the substantial and significant amount of similarity in
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the duties performed, this should not come as a surprise. While the Correctional Sergeant
class concepts provide only that “[p]ositions allocated to the Correctional Sergeant class
perform the full range of duties described in the series under general supervision of a
Correctional Lieutenant,” the balance of the document fleshes out the true supervisorial
nature of Correctional Sergeants. As described in the language regarding Correctional
Lieutenants, “Correctional Sergeants . . . directly supervise Senior Correctional Officers,
Correctional Officers, and Correctional Officer Trainees.”

Notably, the full performance knowledge, skills, and abilities for a Correctional
Sergeant mirror many of the entry level knowledge, skills, and abilities of a Correctional
Lieutenant. Correctional Sergeants are expected to have a “working knowledge of:
investigative techniques; supervisory techniques; training subordinate staff;
assigning and reviewing work; preparing performance appraisals and handling
of disciplinary actions; court decrees pertaining to condition of confinement in
institution/facility.” Class Specifications, pg. 3 (emphasis added). Correctional Sergeants
are expected to have the “[a]bility to: prepare detailed technical and evaluative
reports; identify and interpret unusual individual or group behaviors and activities
accurately.” Id. (emphasis added). Five of the seven listed knowledge and ability items are
directly related to supervisory tasks and implies that utilizing such knowledge and ability
constitutes their use for a similarly significant portion of their workday; a far cry from
“incidental administrative duties.”

While Correctional Lieutenants have the separate responsibility to “develop Shift
Staff Rosters,” it is clear from the Class Specifications that Correctional Sergeants have
the individual authority, and are expected to be able, to assign Senior Correctional Officers,
Correctional Officers, and Correctional Officer Trainees to particular duties while on their
shifts, to review their work, and perform the responsibility to direct them in the method of
conducting their assignments. Id. at 1, 2. Correctional Sergeants also have the ability to

effectively recommend promotions, assignments, rewards, or discipline of Senior

111
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Correctional Officers, Correctional Officers and Correctional Officer Trainees by preparing
performance appraisals and evaluative reports regarding their performance. Id. at 1, 3.
III. Conclusion

Because Correctional Sergeants have substantial and meaningful supervisory
authority over Senior Correctional Officers, Correctional Officers, and Correctional Officer
Trainees, they meet the statutory definition of “supervisory employee” as defined in NRS
288.138(1)(a) and are, therefore, properly classified within Bargaining Unit J: Supervisor
Employees from All Occupational Groups.

DATED this 23rd day of September, 2021.

AARON D. FORD
Attorney General

By: /s/ Tori N. Sundheim
TORI N. SUNDHEIM (NV Bar #14156)
Deputy Attorney General
100 N. Carson Street
Carson City, Nevada 89701
(775) 684-1100
TSundheim@ag.nv.gov
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CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, office of the attorney general,
and that on this 23rd day of September, 2021, I served a true and correct copy of the
foregoing document, STATE OF NEVADA’S OPPOSITION TO AFSCME’S PETITION TO
INCLUDE THE JOB CLASSIFICATION OF CORRECTIONAL SERGEANTS IN UNIT I:
CATEGORY III PEACE OFFICERS, by electronic service, addressed to:

Fernando R. Colén.

Associate General Counsel

American Federation of State, County and
Municipal Employees, AFL-CIO (AFSCME)
1625 L Street, N.W.

Washington, DC 20036

fcolon@afscme.org

/s/ Karen Easton
An employee of the office
of the Nevada Attorney General
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STATE OF NEVADA

Department of Administration
Division of Human Resource Management

CLASS SPECIFICATION

TITLE GRADE EEO-4 CODE
CORRECTIONAL LIEUTENANT 40* D 13.310
CORRECTIONAL SERGEANT 37* D 13.311

SERIES CONCEPT

Positions allocated to this class series work in a line supervisory capacity and have charge of an assigned watch
or major area in a State correctional institution/facility and supervise the work of subordinate officers in the safe
custody, discipline and welfare of inmates in State correctional facilities in a controlled humane environment.

Assign work by conducting roll call (verifying attendance) at the beginning of each shift to ensure sufficient
employees are available and authorize or recommend overtime when necessary by assessing institution/facility’s
need and availability of personnel to provide adequate security staffing. Supervise and monitor staff in the
execution of post responsibilities, evaluate performance of subordinate staff and prepare performance appraisals
and promotional merit ratings, assess training needs of staff and recommend appropriate training, provide
orientation and on-the-job training to new employees relative to security and operational procedures, may resolve
informal and formal grievance(s) and/or provide information for response at higher levels, recommend
disciplinary actions and counsel employees in work-related activities, professional growth, and career
development.

Supervise and enforce policies and procedures of the institution/facility relative to security matters such as the
control of keys, tools, knives, contraband, and hazardous materials; inspect keys and locks for damage, checks
windows, doors, bars, gates, fences, walls, ceilings, fire suppression, etc., for damage or possible breaches of
security when notified by lower level staff; direct staff and participate in searches of inmates, inmate living, and
work areas as well as administrative and support areas of the institution/facility.

Inspect facility and report or correct observed security, safety, and sanitation infractions and take appropriate
actions accordingly and/or notify supervisor based on the seriousness of the infraction; conduct routine and special
counts of inmates by following emergency procedures in the event of suspected or actual inmate escapes; control,
direct, and monitor activity and movement of inmates to ensure security and safety (e.g., line movements showers,
recreation or game room, dining area, housing units); supervise the operation of segregation or holding cells to
ensure compliance with security procedures by both staff and inmates.

Review and endorse all inmate misconduct reports and unusual incident reports submitted by staff; investigate
reports of misconduct of inmates and/or special incidents and gather additional information to ensure appropriate
corrective action is taken; may make independent decisions to temporarily place inmate(s) in administrative
segregation area pending further administrative review because of major misconduct, need for protection, or other
reasons. This duty is performed independently, and the Associated Warden is periodically consulted and notified
of unusual incidents by preparing Unusual Incident Reports.

Assign personnel in order to control situations such as escape, inmate disturbance, criminal activity, etc., by
initiating action in conformance with established emergency response plans and by notifying designated officials;
may serve as incident commander in an emergency situation in accordance with the procedures established in the
Emergency Response Manual.

Plan, coordinate and assign staff for institution/facility transportation by contacting various divisions and by
prioritizing the importance of scheduled appointments.

* Reflects special salary adjustments of 2-grades granted by the 2005 Legislature, 1-grade granted by the
2007 Legislature and 1-grade granted by the 2017 Legislature to improve recruitment and retention.





CORRECTIONAL LIEUTENANT 40* D 13.310
CORRECTIONAL SERGEANT 37* D 13.311
Page 2 of 4

SERIES CONCEPT (cont’d)

Serve as a member of the institution/facility classification and/or disciplinary committee to assist in determining
inmate level of custody and disciplinary actions to be taken against inmates; serve as inmate disciplinary hearing
officer and take disciplinary action by applying knowledge of the Code of Penal Discipline.

Supervise all incoming and outgoing mail and packages of inmates for contraband by conducting random
inspection; investigate and prepare response to inmate property claims by reviewing inventory documents.

Supervise inmate housing for appropriate ethnic, racial, known enemy situations, medical constraints, etc., by
reviewing inmate housing files and housing assignments of inmates.

Perform related duties as assigned.
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CLASS CONCEPTS

Correctional Lieutenant: Positions allocated to this class, under general supervision from an Associate Warden
or Correctional Captain, perform the full range of duties described in the series concept. Correctional Lieutenants
work in a line supervisory capacity and have charge of a major area or shift in a State correctional institution or
facility. Correctional Lieutenants supervise Correctional Sergeants who, in turn, directly supervise Senior
Correctional Officers, Correctional Officers and Correctional Officer Trainees.

Correctional Lieutenants have the responsibility for supervising the day-to-day operation of an institution/facility
such as feeding, clothing, housing, transportation, custody and discipline of inmates.

Correctional Lieutenants develop Shift Staff Rosters and serve as members of the Qualification Appraisal Panel

(QAP).

The Correctional Lieutenant is distinguished from the Correctional Sergeant by the technical requirements of the
post, by the addition of administrative duties and responsibilities in the maintenance of the security of the
institution/facility. This class is further distinguished from the Correctional Sergeant class by the supervision
exercised over other Correctional Officers, by the general supervision received from the Associate Warden or
Correctional Captain, and by the scope of the responsibility.

Correctional Sergeant: Positions allocated to the Correctional Sergeant class perform the full range of duties
described in the series concept under general supervision of a Correctional Lieutenant.
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MINIMUM QUALIFICATIONS
SPECIAL REQUIREMENTS:

*  Pursuant to NRS 284.4066, positions in this series have been identified as affecting public safety. Persons
offered employment in these positions must submit to a pre-employment screening for controlled

substances.
* A valid driver’s license is required at the time of appointment and as a condition of continuing
employment.
INFORMATIONAL NOTE:

*  Applicants must meet minimum standards for appointment as a peace officer as established in the Nevada
Revised Statutes and Nevada Administrative Code.





CORRECTIONAL LIEUTENANT 40* D 13.310
CORRECTIONAL SERGEANT 37* D 13.311
Page 3 of 4

MINIMUM QUALIFICATIONS (cont’d)

CORRECTIONAL LIEUTENANT

EDUCATION AND EXPERIENCE: One year of work experience as a Correctional Sergeant in Nevada State
service; OR an equivalent combination of education and experience. (See Special Requirements and
Informatlonal Note)

ENTRY LEVEL KNOWLEDGE, SKILLS, AND ABILITIES (required at time of application):

Working knowledge of: investigative techmques supervisory techniques, training subordinate staff,
assigning and reviewing work, preparing performance appraisals and handling of disciplinary actions; court
decrees pertaining to condition of confinement in institution/facility; institutional rules, regulations, pohcles
and procedures; security concepts, principles and practices; the principles and tactics governing the use of
force. General knowledge of: the principles and practices of corrections related to the criminal justice system;
the social and cultural lifestyle of a variety of ethnic and cultural groups. Knowledge of: institutional
recordkeeping procedures (logs, inmate reassignments, rule infractions, etc.). Ability to: prepare detailed
technical and evaluative reports; identify and interpret unusual individual or group behaviors and activities
accurately; work with individuals of varied ethnic backgrounds; visually inspect areas for compliance with
institutional rules and regulations; read and interpret applicable rules, regulations, policies and procedures.
Skill in: managing aggressive behavior and conflict resolution; reading, understanding and following
instruction; basic mathematics; oral and written communications; working with officers, inmates and
remaining calm in stressful situations; identifying maintenance problems and/or safety hazards which require
maintenance crew attention; managing disruptive and non-disruptive inmates; the use of firearms, restraints,
and security devices; operating communication equipment; and all knowledge, skills and abilities required at
the lower level.

FULL PERFORMANCE KNOWLEDGE, SKILLS, AND ABILITIES (typically acquired on the job):
Working knowledge of: State budgetary process and constraints. Ability to: analyze and determine available
staff within the parameters of fiscal resources.

CORRECTIONAL SERGEANT

EDUCATION AND EXPERIENCE: One year of work experience as a Senior Correctional Officer in Nevada
State service; OR three years of experience as a journey level Correctional Officer in Nevada State service;
OR an equivalent combination of education and experience. (See Special Requirements and Informational
Note)

ENTRY LEVEL KNOWLEDGE, SKILLS, AND ABILITIES (required at time of application):

Working knowledge of: institutional rules, regulations, policies and procedures; security concepts, principles
and practices; the principles and tactics governing the use of force. General knowledge of: the principles and
practices of corrections related to the criminal justice system; the social and cultural lifestyle of a variety of
ethnic and cultural groups. Knowledge of: institutional recordkeeping procedures (logs, inmate
reassignments, rule infractions, etc.). Ability to: work with individuals of varied ethnic backgrounds; visually
inspect areas for compliance with institutional rules and regulations; read and interpret applicable rules,
regulations, policies and procedures. Skill in: reading, understanding and following instruction; basic
mathematics; oral and written communications; working with officers, inmates and remaining calm in
stressful situations; identifying maintenance problems and/or safety hazards which require maintenance crew
attention; managing disruptive and non-disruptive inmates; the use of firearms, restraints, and security
devices; operating communication equipment.

FULL PERFORMANCE KNOWLEDGE, SKILLS, AND ABILITIES (typically acquired on the job):
Working knowledge of: investigative techmques supervisory techniques, training subordinate staff,
assigning and reviewing work, preparing performance appraisals and handling of disciplinary actions; court
decrees pertaining to condition of confinement in institution/facility. Ability to: prepare detailed technical
and evaluative reports; identify and interpret unusual individual or group behaviors and activities accurately.
Skill in: managing aggressive behavior and conflict resolution.





CORRECTIONAL LIEUTENANT

CORRECTIONAL SERGEANT

Page 4 of 4

This class specification is used for classification, recruitment and examination purposes. It is not to be considered

a substitute for work performance standards for positions assigned to this series.

ESTABLISHED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:

REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:
REVISED:

13.310

1/1/61
8/1/67
1/17/72
1/8/75
2/26/76
6/24/77
8/15/78-3
8/31/79-3
1/7/83-3
5/17/85-3
8/6/87-3
7/1/91P
7/6/90PC
11/15/91PC

1/1/01LG
3/29/01UC
7/1/01LG
7/1/05LG
10/1/07LG
7/1/17LG

13.311

1/1/61
8/1/67
1/17/72
1/8/75
2/26/76
6/24/77
8/15/78-3
8/30/79-3
1/7/83-3
5/17/85-3
8/6/87-3
7/1/91P
7/6/90PC
11/15/91PC
9/27/93UC
1/1/01LG
3/29/01UC
7/1/01LG
7/1/05LG
10/1/07LG
7/1/17LG
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Fernando R. Colon

Associate General Counsel FILED
American Federation of State, County October 7, 2021
and Municipal Employees, AFL-CIO (AFSCME) State of Nevada
1625 L Street, N.W. E.M.R.B.
Washington, DC 20036 7:39 a.m.
202-775-5900

FColon@afscme.org

Representative for AFSCME, Local 4041

State of Nevada
Government Employee-Management

Relations Board

CASE NO.: 2021-009

IN RE:
PETITION FOR DECLARATORY ORDER AFSCME’S REPLY TO STATE OF
CONCERNING UNIT I PURSUANT NEVADA’S RESPONSE TO

TO NRS 288.515 PETITION TO INCLUDE THE JOB

CLASSIFICATION OF
CORRECTIONAL SERGEANTS IN
UNIT I: CATEGORY III PEACE
OFFICERS

Pursuant to Nevada Revised Statutes (“NRS”) 288.390, Petitioner, AFSCME Local 4041
(“AFSCME”), by and through its undersigned counsel, submits the following REPLY TO THE STATE
OF NEVADA’S RESPONSE TO AFSCME’S PETITION to the Government Employee-Management
Relations Board (the “Board” or the “EMRB”) under the NRS 288.515(2)' to move the job classification

of “Correctional Sergeant” (Code 13.311) from Unit J: Supervisor Employees from All Occupational

! Or any other provision of NRS Chapter 288 that the Board finds suitable to resolve this matter. Pursuant to the
Nevada Administrative Code (“NAC”) 288.040, the EMRB’s rules are to be liberally construed to effectuate the
purposes of those rules. See also NAC 288.235 (similarly providing for liberal construction of papers and permitting
parties to cure defects in absence of prejudice to substantial rights of a party).
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Groups? (“Unit J””) to Unit I: Category III Peace Officers (“Unit ') because Correctional Sergeants are
not “supervisory employee[s]” under NRS 288.138(1)(a).
I INTRODUCTION

The State of Nevada’s (the “State”) response to AFSCME’s petition in this matter is not based in
fact or law. The State relies solely on the language of the “Class Specification™ for Correctional
Lieutenants/Correctional Sergeants to argue that Correctional Sergeants meet the statutory definition of
“supervisory employee™ under NRS 288.138(1)(a) and are, thus, appropriately classified in Unit J. State’s
Response at 2-4. However, this short and self-serving argument does not address the heart of the matter
raised in AFSCME’s petition—that Correctional Sergeants do not actually exercise the supervisory
authority described in the Class Specification that is assigned to Correctional Lieutenants. In other words,
while the Class Specification provides that Correctional Sergeants “perform the full range of duties
described in the series concept under general supervision of a Correctional Lieutenant”, State’s
Opposition, Ex. A (“Class Specification™) at 2, Correctional Sergeants do not exercise supervisory
authority or the corresponding independent judgment for a significant portion of the workday as described
in NRS 288.138(1)(a) in the actual performance of their duties. Accordingly, Correctional Sergeants
belong in Unit [ because they are not “supervisory employee[s]” under NRS 288.138(1)(a).
II. ARGUMENT

Correctional Sergeants are not “supervisory employee[s]” under NRS 288.138(1)(a) and, thus,
they should be moved to Unit I because the Correctional Sergeants share a community of interest with the
other Correctional Officers. In fact, Correctional Sergeants were included in Unit I from September 18,
2019 until June 30, 2021 based on the Parties’ September 10, 2019 stipulation. EMRB Order and

Stipulation D, EMRB Case No. 2019-017 (Sept. 18, 2019). During this significant period, none of the

2 The EMRB has not designated an exclusive representative of Unit J as of the date of this petition.
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Correctional Sergeants’ actual duties were removed, changed, or suspended due to their inclusion in Unit
I. Nor did any conflict in the community of interest in Unit I arise because of the inclusion of Correctional
Sergeants in that unit. In other words, for this significant period, Correctional Sergeants worked “under
general supervision of a Correctional Lieutenant” and did not exercise supervisory authority or the
corresponding independent judgment required under NRS 288.138(1)(a) for an employee to be considered
a “supervisory employee.” This has not changed since the job classification of Correctional Sergeants
reverted to Unit J.

The State misinterprets the intertwined language of the Correctional Lieutenant/Correctional
Sergeant Class Specification. The State’s reliance on how the job classification of Correctional Sergeants
is described in the Class Specification is not dispositive of the actual duties Correctional Sergeants
perform during the workday. The Class Specification states that Correctional Lieutenants and
Correctional Sergeants both “supervise the work of subordinate officers in the safe custody, discipline and
welfare of inmates in State correctional facilities.” Class Specification at 1. However, this does not mean
that Correctional Sergeants have the authority “to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward or discipline other employees or responsibility to direct them, to adjust their
grievances or effectively to recommend such action” under NRS 288.138(1)(a). The Class Specification
only specifically describes the job classification of Correctional Sergeant as “perform[ing] the full range
of duties described in the series concept under general supervision of a Correctional Lieutenant.” Id. at 2
(emphasis added). This does not indicate that Correctional Sergeants have the requisite authority and
independent judgment to be considered a supervisory employee under NRS 288.138(1)(a).

The Class Specification is clear that Correctional Lieutenants, not Correctional Sergeants,
primarily “work in a line supervisory capacity and have charge of a major area or shift.” /d. Further, the
Class Specification distinguishes Correctional Lieutenants from Correctional Sergeants, stating:

The Correctional Lieutenant is distinguished from the Correctional Sergeant by the
technical requirements of the post, by the addition of administrative duties and

responsibilities in the maintenance of the security of the institution/facility. This class is
further distinguished from the Correctional Sergeant class by the supervision exercised
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over other Correctional Officers, by the general supervision received from the Associate

Warden or Correctional Captain, and by the scope of the responsibility. Id. (emphasis

added).
The Class Specification is clear about distinguishing Correctional Sergeants from Correctional
Lieutenants in two significant ways that are relevant here. First, Correctional Lieutenants are
“distinguished from the Correctional Sergeant class by the supervision exercised over other Correctional
Officers.” Id. 1t is, thus, clear that generally “supervise[ing] the work of subordinate officers in the safe
custody, discipline and welfare of inmates in State correctional facilities”, /d. at 1 (emphasis added), is
different from having the authority and independent judgment to “hire, transfer, suspend, lay off, recall,
promote, discharge, assign, reward or discipline other employees.” NRS 288.138(1)(a). This is supported
by the fact that Correctional Sergeants must work “under general supervision of a Correctional
Lieutenant.” Second, the Correctional Lieutenants are distinguished from the Correctional Sergeants by
the greater “scope of the responsibility” assigned to Correctional Lieutenants, such as the authority and
independent judgment as a line supervisor to “hire, transfer, suspend, lay off, recall, promote, discharge,
assign, reward or discipline other employees.” NRS 288.138(1)(a). Accordingly, Correctional Sergeants
are not supervisors under NRS 288.138(1)(a).
1. REQUEST FOR HEARING

AFSCME requests a hearing in this matter. Under, NAC 288.400(1)-(2), within 21 days after

service of any response to the petition, “[a]ny petitioner who desires a hearing on a petition for a
declaratory order shall set forth in detail in his or her request the reason why the matters alleged in the
petition and the supporting affidavits or other written evidence in briefs or memorandum of legal
authorities do not permit the fair and expeditious disposition of the petition.” A hearing in this case is
necessary to present evidence, especially testimonial evidence, of actual duties performed by the great
majority of Correctional Sergeants within the Nevada Department of Corrections. For the purposes of the
Board’s analysis of whether Correctional Sergeants are supervisory employees under NRS 288.138(1)(a),
the language of the Class Specification alone is not sufficient to make this determination. Accordingly, a

hearing is necessary for the fair and expeditious disposition of AFSCME’s petition.
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Iv. CONCLUSION

The job classification of Correctional Sergeants does not belong in Unit J because Correctional
Sergeants are not supervisors under NRS 288.138(1)(a). AFSCME now petitions this Board to determine
that the job classification of Correctional Sergeants is not supervisory and, thus, properly belongs in Unit
I. The Class Specification for Correctional Lieutenants/Correctional Sergeants alone is not sufficient for
the Board to make this determination. For the Board to dispose of AFSCME?’s petition fairly and

expeditiously, a hearing is necessary.

Date: October 7, 2021

Respectfully submitted,

/s/ Fernando R. Colon

Fernando R. Colon

Associate General Counsel

American Federation of State, County
and Municipal Employees, AFL-CIO
(AFSCME)

1625 L Street, N.W.

Washington, DC 20036
202-775-5900

FColon@afscme.org

Representative for AFSCME, Local 4041
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I hereby certify that, on October 7, 2021, I have mailed, via Electronic Filing in portable
document format as required by NAC 288.070(d)(3), a true and correct copy of AFSCME’S REPLY TO
STATE OF NEVADA’S RESPONSE TO PETITION, to Respondents, STATE OF NEVADA,

DEPARTMENT OF CORRECTIONS, as addressed below:

Greg Ott

Chief Deputy Attorney General
State of Nevada

Office of the Attorney General
100 North Carson Street
Carson City, NV 89701

gott@ag.nv. gov

/s/ Fernando R. Colon
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Fernando R. Colon

Associate General Counsel FILED
American Federation of State, County January 31, 2022
and Municipal Employees, AFL-CIO (AFSCME) State of Nevada
1625 L Street, N.W. E.M.R.B.
Washington, DC 20036 1:45 p.m
202-775-5900 —
FColon@afscme.org
Representative for AFSCME, Local 4041

State of Nevada

Government Employee-Management

Relations Board
IN RE: CASE NO.: 2021-009
PETITION FOR DECLARATORY ORDER PETITIONER’S PREHEARING

CONCERNING UNIT I PURSUANT STATEMENT
TO NRS 288.515

PETITIONER’S PREHEARING STATEMENT

L. INTRODUCTION

Petitioner, the American Federation of State, County and Municipal Employees, AFL-CIO, Local
4041 (“AFSCME”), by and through its undersigned counsel, submitted a petition to the Government
Employee Management Relations Board (the “Board” or the “EMRB”) under the Nevada Revised
Statutes (“NRS”) 288.515(2) to move the job classification of “Correctional Sergeant” (Code 13.311)
from Unit J: Supervisor Employees from All Occupational Groups to Unit I: Category III Peace Officers
because Correctional Sergeants are not “supervisory employee[s]” as defined under the Government

Employee Management Relational Act (“EMRA”), as codified under NRS 288.138. The EMRB granted an

PETITIONER’S PREHEARING STATEMENT
1
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evidentiary hearing in this matter and pursuant to the Nevada Administrative Code (“NAC”) section 288.250,
Petitioner submits the following Prehearing Statement.
I1. STATEMENT OF THE ISSUE

Whether employees in the job classification of Correctional Sergeant (Code 13.311) are
supervisory employees within the meaning of NRS 288.138 so as to be excluded from Unit I: Category II]
Peace Officers and included in Unit J: Supervisor Employees from All Occupational Groups? If the
answer is no, then Correctional Sergeants must be included in Unit L.
I11. PROCEDURAL HISTORY

On September 2, 2021, Petitioner filed the petition in this matter. On September 23, 2021, the
Division of Human Resource Management (“DHRM?”) filed an Opposition to the Petition. On October 7,
2021, Petitioner filed a Reply to DHRM’s Opposition and Request for a Hearing in this matter. On
November 4, 2021, the EMRB granted Petitioner’s Hearing Request and ordered a hearing to be held on
March 8-10, 2022.
Iv. FACTUAL BACKGROUND

AFSCME is the designated exclusive representative of Unit I: Category Il Peace Officers. See
EMRB Order Certifying AFSCME, Local 4041as the Exclusive Representative for Bargaining Unit [
(January 22, 2020). On July 30, 2019, pursuant to § 59(1) of the Senate Bill 135 of the 80th Session of the
Nevada Legislature (“SB 135”), the DHRM provided the EMRB with a report and recommendation about
which employee job classifications should go into the bargaining units listed under § 29. On the same
day, the EMRB made the DHRM’s bargaining-unit recommendations available to the public. Under §
53(2) of SB 135, labor organizations had 20 days to file objections to DHRM’s recommendations.
AFSCME filed several objections on August 19, 2019, including an objection to the job classification of
Correctional Sergeants being included in the supervisor bargaining unit. Under § 53(3) of the EMRA, the

EMRB held hearings in August and September of 2019 on DHRM’s bargaining-unit recommendations

PETITIONER’S PREHEARING STATEMENT
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and those labor organizations that filed objections had the opportunity to be heard and present evidence
regarding appropriate bargaining-unit employee classifications. AFSCME participated in these hearings.
Subsequently, the State of Nevada and AFSCME (the “parties”) entered settlement discussions to
voluntarily resolve AFSCME’s objection to DHRM’s recommendation to include Correctional Sergeants
in Unit J and, on September 10, 2019, the parties agreed to a stipulation to settle the matter. EMRB Order
and Stipulation D, EMRB Case No. 2019-017 (Sept. 18, 2019).

On September 18, 2019, the EMRB ordered that the Correctional Sergeant job classification be
included in Unit I: Category I1I Peace Officers based on the parties’ stipulation. /d. Concerning the
Correctional Sergeants, the parties stipulated that “[t]his job classification shall be moved from Unit J to
Unit I . . . through June 30,2021.” Id. at 5. The parties further stipulated that the Correctional Sergeant
job classification “shall revert to Unit J, as originally recommended by the State of Nevada, unless a bill
is signed into law in the next regular session of the state legislature that would either directly state that the
job classification is to be in Unit I or else has the practical effect of making the job classification non-
supervisory under NRS 288 and SB 135, and thus entitled to be in Unit 1.” /d. The parties also stipulated
that “nothing in [the] stipulation waives any rights of the parties to petition the Board in the future
concerning” the job classification of Correctional Sergeants. /d. at 6. No such bill was passed by the state
legislature and the Correctional Sergeant job classification reverted to Unit J on July 1, 2021. On
September 2, 2021, Petitioner filed the petition in this matter petitioning this Board to determine that the
job classification of Correctional Sergeants properly belongs in Unit [ because Correctional Sergeants are
not supervisory employees within the meaning of NRS 288.138.

V. MEMORANDUM OF LAW, POINTS OR AUTHORITIES

At a pre-hearing conference, the parties mutually agreed that this issue is sufficiently briefed prior

to the evidentiary hearing in the Petition, Respondents’ Opposition to Petition, and Petitioner’s Reply to

Respondents’ Opposition. However, the parties reserved the right to include a “Memorandum of law,

PETITIONER’S PREHEARING STATEMENT
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Points or Authorities” in post-hearing briefs in support of their respective positions and evidence
presented at the hearing.
VI CONCLUSION
Based on the evidence that will be presented at the hearing in this matter and supporting legal
authority, the job classification of Correctional Sergeants does not belong in Unit J because Correctional
Sergeants are not “supervisory employee[s]” under NRS 288.138(1)(a). We respectfully request the Board
to make this finding and issue a declaratory order moving the job classification of “Correctional
Sergeant” (Code 13.311) from Unit J to Unit L.
VII. RELATED ADMINISTRATIVE, JUDICIAL OR OTHER PROCEEDINGS
There currently are no pending or anticipated administrative, judicial, or other proceedings that
are related to the subject of the hearing in this matter.
VIII. LIST OF WITNESSES
1. Joseph Mainwaring is a Correctional Sergeant working at the Lovelock Correctional
Center in Lovelock Nevada and an AFSCME, Local 4041 member.
2. Brandon Silva is a Correctional Sergeant working at the Lovelock Correctional Center in
Lovelock, Nevada and an AFSCME, Local 4041 member.
3. Aaron Harroun is a Correctional Lieutenant at the Warm Springs Correctional Center in
Carson City, Nevada and an AFSCME Local 4041 member. Lt. Harroun was formally a
Correctional Sergeant at the Lovelock Correctional Center.
4. Danial Jacobs is a Correctional Sergeant working at Ely State Prison in Ely, Nevada and
an AFSCME Local 4041 member.
Petitioner reserves the right to reasonably supplement this Prehearing Statement and add

witnesses as necessary to fully present evidence for the Board to be able to decide the issues presented.

PETITIONER’S PREHEARING STATEMENT
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IX. ESTIMATED TIME TO PRESENT COMPLAINANT’S POSITION
Complainant anticipates that it will take eight (8) hours to present its position in this matter.

Date: January 31, 2022

Respectfully submitted,

/s/ Fernando R. Colon

Fernando R. Colon

Associate General Counsel

American Federation of State, County
and Municipal Employees (AFSCME)
1625 L Street, N.W.

Washington, DC 20036
202-775-5900

FColon@afscme.org

Representative for AFSCME, Local 4041

PETITIONER’S PREHEARING STATEMENT
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I hereby certify that on January 31, 2022, [ served, via Electronic Filing in portable document
format as required by NAC 288.070(d)(3), a true and correct copy of Petitioner’s Prehearing Statement to
Respondents, STATE OF NEVADA, NEVADA DEPARTMENT OF ADMINISTRATION, DIVISION
OF HUMAN RESOURCE MANAGEMENT (“DHRM”), DEPARTMENT OF CORRECTIONS, as

addressed below:

Lisa F. Evans

Deputy Attorney General

Government and Natural Resources Division
Office of the Attorney General | State of Nevada
100 N. Carson Street

Carson City, NV 89701

Phone: 775-684-1219

Fax: 775-684-1108

Ifevans@ag.nv.gov

Attorney for Respondents

/s/ Fernando R. Colon

PETITIONER’S PREHEARING STATEMENT
6
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AARON FORD

Attorney General FILED
LISA FREY EVANS, (NV Bar #14137) January 31, 2022
Deputy Attorney General State of Nevada

State of Nevada
Office of the Attorney General E-MRB.
100 North Carson Street 5:03 p.m.
Carson City, NV 89701-4717

(775) 684-1219 (phone)

Ifevans@ag.nv.gov

Attorneys for Nevada Department of Corrections

STATE OF NEVADA
GOVERNMENT EMPLOYMENT
MANAGEMENT RELATIONS BOARD

In Re: Case No. 2021-009
PETITION FOR DECLARATORY STATE OF NEVADA’S
ORDERS CONCERNING UNIT I PRE-HEARING STATEMENT

PURSUANT TO NRS 288.515

COMES NOW, the Nevada Department of Administration, Division of Human
Resource Management, Labor Relations Unit (“the State”), by and through counsel, Aaron
D. Ford, Attorney General of the State of Nevada, Lisa F. Evans, Deputy Attorney
General, and hereby submits this Pre-Hearing Statement.

I. ISSUE STATEMENT

Whether Correctional Sergeants meet the definition of “supervisors” under NRS
288.138 and therefore, should remain in the supervisory bargaining Unit “J”?

II. PROCEDURAL HISTORY

On September 2, 2021, the American Federation of State, County and Municipal
Employees, (“AFSCME” or “the Union”), AFL-CIO, petitioned the Board to move
Correctional Sergeants from Unit “J” (Supervisory Employees from All Occupational
Groups) to Unit “I” (Category III Peace Officers).! The State filed an opposition to this

petition on September 23, 2021. On October 7, 2021, the Union filed its reply to the State’s

1 Units are referred to as “I” and “J” for the subsections of NRS 288.515(1) that established the statewide
bargaining units.
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opposition and requested this hearing. On December 6, 2021, this Board issued a Notice
of Hearing, setting this dispute for a three-day hearing to occur on March 8-10, 2022.
III. SUMMARY OF FACTS

On July 30, 2019, the State recommended that Correctional Sergeants should be
part of supervisory bargaining Unit “J”. Exhibit 1.2 Upon the Union’s objection, the State
and Union entered into a compromise agreement temporarily allowing Correctional
Sergeants to be in bargaining Unit “I”. Their agreement provided that Correctional
Sergeants would revert to Unit “J” if the Union did not secure legislative approval. The
Union failed to convince the legislature on this issue and pursuant to the terms of their
stipulation, Correctional Sergeants reverted to bargaining Unit “J” on June 1, 2021.

The Nevada Department of Corrections (“NDOC”) intentionally designed the
Correctional Sergeant position to be the first, employee-supervisor position within their
paramilitary command structure by commissioning the creation of three foundational
documents: Correctional Sergeants Class Specifications, Correction Sergeants Essential
Functions, and Correction Sergeants Employee Work Performance Standard Form.

First, the Correctional Sergeant’s Class Specification, Series Concept, provides that

“[p]ositions allocated to this class series work in a_line supervisory capacity...and

supervise the work of subordinate officers...” (Emphasis added.) Exhibit 23. Second,

their “Essential Functions” reiterates this exact language but goes further to describe their

specific, supervisory duties: Correctional Sergeants ‘“work in a_ line superuvisory

capacity...and_supervise the work of subordinate officers...supervise and_enforce

policies/procedures of the facility...direct staff in searches of inmates; assign shifts;

prepare performance appraisals, assess training needs and recommend

appropriate training, resolve grievance, recommend disciplinary actions and

2 Pursuant to NAC 288.250(2), no exhibits referenced in this document are attached to this Pre-Hearing
Statement. Exhibits are referenced here to aid the Board as a cross-reference once these exhibits have been
admitted into evidence. All referenced exhibits are expected to be admitted by stipulation or through expert
testimony.

3 State of Nevada, Department of Administration, Division of Human Resource Management, Correctional
Lieutenant/Correctional Sergeant Class Specification, Series Concept.

2
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counsel employees...initiate emergency response plans...plan, coordinate and assign

staff for transportation of inmates...” (Emphasis added.) Exhibit 34. Finally, when NDOC

annually evaluates the performance of Correctional Sergeants, it compares their work to
their Employee Work Performance Standard Form. This document provides in “Job
Element 1, Shift/Employee Management,” that Correctional Sergeants are expected to

“verify attendance, authorize/recommend _overtime, supervise/evaluate staff

performance, resolve formal/informal grievances, actively participate in employee-

related activities to include professional growth, misconduct and disciplinary actions.

This includes training, counselling, referring to EAP, letters of instructions,

written reprimands and specificity of charges.” (Emphasis added.) Exhibit 4.5

In actual practice, Correctional Sergeants build the daily, staffing rosters at NDOC
facilities and administer NDOC’s annual shift/post bid process. In that seniority-based
process, Senior Correctional Officers “(SCOs”), Correctional Officers (“COs”) and
Correctional Officer Trainees (“COTs”) bid for and are granted every year, particular dates
of annual leave and particular shifts and posts. Because Correctional Sergeants are
supervisors and, according to their performance standards, must be “available to work any
post [or] shift assignment,”® they are not allowed to participate in in the shift/bid process.

Significantly, to fulfill these assignment functions, Correctional Sergeants have the
managerial "right to know need to know" the general FMLA approved status of
subordinate staff, their medical appointments, family deaths, etc., which is necessary to
prepare and plan daily and tactical operations. Correctional Sergeants must carefully
handle this and other sensitive, personal staff information and are subject to disciple for
breaches. In contrast, SCOs, COs and COTs do not have the managerial "right to know

need to know" the personal information of any other staff.

4 Nevada Department of Corrections, Essential Functions, Correctional Sergeants (13.311).

5 Division of Human Resources Management, Employee Work Performance Standard Form,
Correctional Sergeants (13.311).

6 Supra, Note 5, Exhibit 4, p. 1, “Work Shifts/Posts”.

3






© o 9 & Ul A W N

M N DN DN DN DN DN DN DN e s
o 3 O Ot B~ W DN +H O ©W OO0 Otk WD = O

IV. MEMORANDUM OF LAW AND POINTS OF AUTHORITY"”

A. Introduction.

This Board determines the classification of employees within each bargaining unit
when the parties fail to reach an agreement. NRS 288.515 (2). Although “[t]he primary
criterion” for determining which groups of employees should be in which bargaining units
“must be the community of interest” among them, NRS 288.170 (1), “supervisory
employees” are expressly prohibited from being in the same bargaining unit “as the
employees under the direction of that...supervisory employee.” Id. at (3) (Emphasis added).
8 Accordingly, regardless of how similar Correctional Sergeant may be to SCOs, COs and
COTs, for example, in where they work, what they wear and their shared hazards, the

Board must not place Correctional Sergeants in the same bargaining unit with SCOs, COs

7'This legal analysis supplements the Memorandum and Points of Authorities filed by the State in its
Reply to the Union’s Petition in this case.
8 NRS 288.170 Determination of bargaining unit; appeal to Board.

1. [Each local government employer which has recognized one or more employee organizations
shall determine, after consultation with the recognized organization or organizations, which group or
groups of its employees constitute an appropriate unit or units for negotiating. The primary criterion
for that determination must be the community of interest among the employees concerned.

2. A principal, assistant principal or other school administrator, school district administrator or
central office administrator below the rank of superintendent, associate superintendent or assistant
superintendent shall not be a member of the same bargaining unit with public school teachers unless the
school district employs fewer than five principals but may join with other officials of the same specified
ranks to negotiate as a separate bargaining unit.

3. A head of a department of a local government, an administrative employee or a supervisory
employee must not be a member of the same bargaining unit as the employees under the
direction of that department head, administrative employee or supervisory employee. Any dispute
between the parties as to whether an employee 1s a supervisor must be submitted to the Board. An
employee organization which is negotiating on behalf of two or more bargaining units consisting of
firefighters or police officers, as defined in NRS 288.215, may select members of the units to negotiate
jointly on behalf of each other, even if one of the units consists of supervisory employees and the other unit
does not.

4. Confidential employees of the local government employer must be excluded from any
bargaining unit but are entitled to participate in any plan to provide benefits for a group that is
administered by the bargaining unit of which they would otherwise be a member.

5. If any employee organization is aggrieved by the determination of a bargaining unit, it may
appeal to the Board. Subject to judicial review, the decision of the Board is binding upon the local
government employer and employee organizations involved. The Board shall apply the same criterion as
specified in subsection 1.

6. Asused in this section:

(a) “Confidential employee” means an employee who is involved in the decisions of management
affecting collective bargaining.

(b) “Supervisory employee” means a supervisory employee described in paragraph (a) of
subsection 1 of NRS 288.138. (Emphasis added.)
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and COTs if the Board determines that Correctional Sergeants are “supervisors” within
the meaning of NRS 288.138. 9

In line with this statutory prohibition, this Board has consistently held that
supervisory employees share and “overriding community of interest” and should be
“separately represented in a distinct bargaining unit of supervisory personnel...” Local

731 I.LA.F.F. and the City of Reno for Determination of Bargaining Unit, Item No. 4, (no

EMRB decision number) (1972). See Also Local 1285 1.A.F.F. vs. City of Las Vegas, Item

No. 21, EMRB Decision No. 87304 (1974); Local 1908 I.A.F.F vs. Clark County, Item No.

43, EMRB Decision Nos. 003486 and A1-045270 Correspondingly, the Board has held that
non-supervisory employees share an “overriding community of interest” and should be

grouped together. Id.
11

9 NRS 288.138 “Supervisory employee” defined.
1. “Supervisory employee” includes:

(a) Any individual having authority in the interest of the employer to hire, transfer, suspend,
lay off, recall, promote, discharge, assign, reward or discipline other employees or responsibility to
direct them, to adjust their grievances or effectively to recommend such action, if in connection
with the foregoing, the exercise of such authority is not of a merely routine or clerical nature, but
requires the use of independent judgment. The exercise of such authority shall not be deemed to
place the employee in supervisory employee status unless the exercise of such authority occupies a
significant portion of the employee’s workday. If any of the following persons perform some, but not
all, of the foregoing duties under a paramilitary command structure, such a person shall not be
deemed a supervisory employee solely because of such duties:

(1) A police officer, as defined in NRS 288.215;

(2) A firefighter, as defined in NRS 288.215; or

(3) A person who:

(I) Has the powers of a peace officer pursuant to NRS
289.150, 289.170, 289.180 or 289.190; and

(IT) Is alocal government employee who is authorized to be in a bargaining unit
pursuant to the provisions of this chapter.

(b) Any individual or class of individuals appointed by the employer and having authority on
behalf of the employer to:

(1) Hire, transfer, suspend, lay off, recall, terminate, promote, discharge, assign, reward or
discipline other employees or responsibility to direct them, to adjust their grievances or to
effectively recommend such action;

(2) Make budgetary decisions; and

(3) Be consulted on decisions relating to collective bargaining,
if, in connection with the foregoing, the exercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent judgment. The exercise of such authority shall
not be deemed to place the employee in supervisory employee status unless the exercise of such
authority occupies a significant portion of the employee’s workday.

2. Nothing in this section shall be construed to mean that an employee who has been given
incidental administrative duties shall be classified as a supervisory employee.

5
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To decide whether an “authentic grant of [supervisory] authority” exists, the Board

must look at the “actual exercise of the enumerated supervisory authority.” In the Matter

of City of Reno v. Reno Firefighters Local 731, I.A.F., et al, Item No. 777-B, EMRB Case

No. A1-040649 (2012). Although this is principally a factual inquiry, some statutory
phrases such as “responsibility to direct”, “independent judgment” and “effectively
recommend” are ambiguous and would benefit from explanatory case law. However, no
appellate authority exists in Nevada interpreting or construing these phrases or defining
“supervisor” under NRS 288.138. Nevada, like many states, modeled their statutory
definition of supervisor after the federal counterpart in 29 U.S.C.A. § 152 (11), which
contains an identical first sentence. 10 Therefore, the Board may consider cases from the
NLRB and other appellate jurisdictions for guidance in interpreting these phrases.

Decisions from other jurisdictions support the State’s position that Correctional
Sergeants perform NRS 288.138 (1) (a) “supervisory” functions. (See Section B, below.)

Decisions from other jurisdictions support the State’s position that Correctional
Sergeants exercise “independent judgment.” (See Section C, below.)

Decisions from other jurisdictions support the State’s position that Correctional
Sergeants are “supervisors’” because at a minimum, they “effectively recommend”
supervisory actions. (See Section D, below.)

To be “supervisors” Correctional Sergeants must also exercise supervisory authority
for a “significant portion” of their workday. NRS 288.128 (1) (a). The testimony of the
State’s witnesses will establish that because NDOC has designated Correctional Sergeants
to act as the first, direct supervisors of SCOs, COs and COTSs, Correctional Sergeants
evaluate their subordinates every moment of every day regardless of when he or she
actually administers, supervisory actions like assigning, disciplining, training or resolving

grievances. (See Section E, below.)

10 29 U.S.C.A. § 152 (11) The term “supervisor” means any individual having authority, in the interest of
the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or effectively to recommend such
action, if in connection with the foregoing the exercise of such authority is not of a merely routine or clerical
nature, but requires the use of independent judgment.

6
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The Board should find that Correctional Sergeants are supervisors also because the
State authorizes and expect them to be supervisors, as evidenced by the foundational
documents described above.l! Testimony will show that the State engaged in a thorough,
deliberative process to make Correctional Sergeants the first supervisors within NDOC’s
paramilitary command structure; and, Correctional Sergeants are subject to discipline if
they do not perform their required supervisory duties. (See Section F, below.)

Finally, the Union’s position threatens the property interest that Correctional
Sergeants achieved when they applied for, were vetted, and ultimately granted entry into
this supervisory class. NDOC advertises for, interviews candidates, hires, pays, and
ultimately evaluates Correctional Sergeants to be supervisors. If Correctional Sergeants
“do not actually” supervise SCOs, COs and COTs, as the Union maintains!2, the Union
unwittingly makes the risky, parallel argument that Correctional Sergeants are not
performing the most essential characteristic of their position and therefore, should be

reclassified and ultimately demoted. (See Section G, below.)

B. The plain language of NRS 288.138 and caselaw support a finding
that Correctional Sergeants belong in the supervisory bargaining
unit.

As stated above, no controlling authority exists in Nevada interpreting or
construing the statutory definition of “supervisor” under NRS 288.138. Because the federal
labor statute, 29 U.S.C.A. § 152 (11) 13 contains the identical, first sentence as Nevada’s
supervisor statute,!4 this Board may consider analogous federal cases to interpret this

part of NRS 288.138.

11 Supra, Notes 3-5, Exhibits 2-4.

12 AFSCME'’s Reply to State of Nevada’s Response to Petition to Include the Job Classification of
Correctional Sergeants in Unit I Category III Peace Officers, p. 4, lines 11-12.

13 Supra, Note 10.

14 Prior to the 2019 legislative amendment, Nevada’s definition of “supervisor” was identical with its federal
counterpart in 29 USCA 152. In 2019, the Nevada police and fire unions successfully lobbied to amend this
statute to ensure that non-supervisors temporarily assigned as officers in charge while their superiors where
training new cadets, would not be removed from their “bargaining units”. Exhibit 5. 2019 Nevada Laws Ch.
98 (SB 158), Public Officers and Employees — Collective Bargaining - Supervision. Notably, Nevada
Association of Public Safety Officers Executive Director, Rick McCann testified that employees who were
fully promoted to supervisor ranks and therefore had a property interest in their supervisory position, were
not the subject of this amendment.
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1. Correctional Sergeants are NRS 288.138 “supervisors” if they
perform any one of the twelve supervisory functions.

Both the Nevada and federal statutes separate each of the listed supervisory
functions with the disjunctive, “OR”.15 Therefore, according to the plain language of NRS
288.138 (1) (a) this Board should decide that Correctional Sergeants are “supervisors” if
they exercise any one of the listed supervisory duties, if it involves “independent judgment”
and is performed for a “significant portion” of his or her workday.16 This interpretation is
supported by the NLRB, which has held that because of these disjunctives in the federal
statute, it is settled law that a person who exercises any one of the listed statutory duties

1s a supervisor. See, e.g., NLRB v. KDFW-TV, Inc., 790 F.2d 1273, 1276 (5th Cir. 1986).

Appellate courts have agreed with this interpretation. New York Univ. Med. Ctr. v.
NLRB, 156 F.3d 405, 413 (2rd Cir. 1998) (noting that employer's statutory burden in

proving supervisor status is light because tasks listed in definition of “supervisor” are to

be read in the disjunctive); NLRB v. Meenan Oil, 139 F.3d 311, 321 (2rd Cir. 1998) (“If
an employee possesses at least one of the listed kinds of authority and (2) the exercise of
that power involves the use of independent judgment which goes beyond the routine and
clerical, the employee qualifies as a supervisor.”)

2. Correctional Sergeants are NRS 288.138 “supervisors” because
they have “responsibility to direct” SCOs, COs and COTs.

Appellate courts and the NLRB have indicated that the phrase “responsibility to
direct [employees]” means “the authority to direct the subordinate's work and take

corrective action when necessary.” Entergy Mississippi, Inc. v. N.I..R.B, 810 F.3d 287, 295,

(5th Cir. 2015) citing In re Oakwood Healthcare, Inc., 348 NLRB 686, 692 (2006). It also

requires that “the supervisor could be held liable for the subordinate's performance of his
job.” Id. “[A]ccountability for another's failure to perform a duty establishes as a matter of

law an employee's supervisory power responsibly to direct.” Schnurmacher Nursing Home

v. NLRB, 214 F.3d 260, 267 (2d Cir. 2000). “Direction” encompasses both monitoring

15 Supra, Notes 9 & 10.
16 Supra, Note 9.
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employee performance to make certain that tasks are performed correctly and making

discrete assignments of specific tasks. In Re Beverly Enterprises-Minnesota, Inc., (Golden

Crest Healthcare Center), 348 NLRB 727, 730 (2006).

Therefore, to determine that Correctional Sergeants have the “responsibility to
direct” other employees, the evidence must show that (1) “the employer delegated to the
putative supervisor the authority to direct the work,” (2) the employer also delegated “the
authority to take corrective action, if necessary,” and (3) “there is a prospect of adverse
consequences for the putative supervisor if he/she does not take these steps.” Oakwood,
348 NLRB at 692.

The State will present documentary evidence and witness testimony to establish
that (1) NDOC has delegated to Correctional Sergeants the authority to direct the work of
SCOs, COs and COTs through their Class Specification, Essential Functions and Work
Performance Standards documents.!” In the field, Correctional Lieutenants delegate
supervisory work to Correctional Sergeants, such as building daily shift rosters; (2)
Correctional Sergeants take necessary, corrective actions, for example, when they verbally
reprimand or issue written reprimands (letters of instruction) to SCOs, COs and COTs
and when they recommend SCO, CO and COT training and evaluate their performance;
and (3) if a Correctional Sergeant does not properly direct or correct SCOs, COs and COTs,
he or she is subject to discipline during their annual evaluation because their Work
Performance Standards requires them, among other supervisory tasks, to “supervise and
evaluate staff performance.”!8 This evidence will support the finding that Correctional
Sergeants are NRS 288.138 “supervisors” because they have “responsibility to direct”

subordinate employees.
1
1

17 Supra, Notes 3-5, Exhibits 2-4.
18 Supra, Note 5, Exhibit 4.
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C. The Board should find that Correctional Sergeants are “supervisors”
because they exercise “independent judgment.”

As noted above, to qualify as a “supervisor” under both the Nevada and federal
statutes, the employee’s exercise of authority must also not be “merely routine or clerical”
in nature but must require the use of “independent judgment”.1® The NLRB has defined
the phrase “independent judgment” as occurring where a supervisor, uses “personal

judgment based on personal experience, training, and ability.” Oakwood, 348 NLRB at

693. Even the discretion to determine whether a certain situation exist that would trigger
pre-established procedures, can involve “independent judgment,” Id. Also, “the mere
existence of company policies does not eliminate independent judgment from decision-

making if the policies allow for discretionary choices.” Id.; see also NLRB v. Quinnipiac

College, 256 F.3d 68, 78 (2d Cir. 2001) (collecting cases holding that the mere existence of
written policy does not preclude finding that supervisors exercise independent judgment).
Instead, the NLRB inquires whether unit supervisors’ actions are “merely routine or
clerical.” Oakwood, 348 NLRB at 693.

The hearing testimony will establish that Correctional Sergeants exercise
“independent judgment” when they assign work, prioritize work, judge whether an SCO,
CO or COT has made a security procedure error, decide how to correct the error, determine
what lessons should be drawn from the mistake in terms of additional training, decide
whether to discipline the offending employee, judge whether an emergency exists, and if
so, make an immediate, unsanctioned decision to address the emergency.

Specifically, Correctional Sergeants use independent judgment when they direct the
work of SCOs, COs and COTs in different units within Nevada prisons. For example,
within a Kitchen Unit, Correctional Sergeants oversee the work of Correctional Officers to
make sure they dispense food according to NDOC procedures. If the Correctional Officer
violates the NDOC procedure, the Correctional Officer must take immediate action to
correct it or an inmate could have access to a prohibited item, thereby risking the safety

of other inmates and correctional staff. Similarly, Correctional Sergeants within a Housing

19 Supra, Notes 9 & 10.

10
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Units direct and observe Correctional Officers when they perform cell searches to make
sure it is done according to NDOC procedures. If a Correctional Officer tries to do a cell
search without the required number of standby officers, the Correctional Sergeant must
take immediate action to correct this, or other officers could be put at risk. In neither
scenario does a Correctional Sergeant have time to seek approval for this correction.

Also, Correctional “Desk” Sergeants regularly use “independent judgment” when
they decide whether employees may leave work early due to illness or emergency. As noted
above, Correctional Sergeants have the responsibility to redistribute work, find any
employee from another shift or to call in another employee if any employee does not come
to work or leaves work early or to assign overtime.

Finally, all Correctional Sergeants regardless of their post, exercise “independent
judgment” because they are required to evaluate the performance and training needs of
the SCOs, COs and COTs under their command and attempt to resolve their
informal/formal grievances. Specifically, Correctional Sergeants must issue oral and
written reprimands, make training recommendations, and prepare detailed, written
performance evaluations. As described below, for a Correctional Sergeant to decide what
discipline or training to implement or recommend or what to write in a written reprimand
or performance evaluation, he must use his personal experience, training and ability and
consider information drawn from every preceding observation he has had of that officer.

In sum, the testimony will show that while Correctional Sergeants’ judgments are
governed by NDOC procedures, they must make significant, in-the-moment decisions
using their personal experience, training, and ability. Also, because Correctional
Sergeants supervise employees in high-stakes correctional settings, most of their work

cannot be accurately described as “merely routine or clerical” in nature.
y y

1
1

11
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D. The Board should find that Correctional Sergeants are “supervisors”
because, at a minimum, they “effectively recommend” supervisory
actions.

As provided in NRS 288.138 (1) (a) and the federal statute, Correctional Sergeants
are “supervisors” even if all they do is “effectively recommend/]” supervisory actions.20 This
language anticipates NDOC’s paramilitary command structure, where in some instances,
Correctional Sergeants recommend certain supervisory actions to their Correctional
Lieutenant, who ultimately decide the issue. For example, Correctional Sergeants do not
have the authority to hire or fire employees, but they sit on hiring panels and issue verbal
warning and written reprimands. Correctional Sergeants could not, on their own, give an
employee a three-day suspension, but their verbal warnings and letters of instruction lay
the foundation for this disciplinary action. Therefore, the Board can find that Correctional
Sergeants are “supervisors” even if ultimately, they do not decide what training,
assignment, performance evaluation or grievance resolution a SCO, CO or COT receives.

As noted above, Nevada appellate courts have not defined the phrase “effectively
recommend” in this context, but other jurisdictions have interpreted this phrase in the
federal statute. First, the U.S. Supreme Court held that “the relevant consideration is

effective recommendation or control rather than final authority.” NLRB v. Yeshiva Univ.,

444 U.S. 672, 683 n. 17, (1980). “The Act does not preclude supervisory status simply
because the recommendation [for discipline] is subject to a superior's investigation.” I'TT

Lighting Fixtures, Div. of ITT Corp. v. NLRB, 712 F.2d 40, 45 (2d Cir.1983), cert. denied,

466 U.S. 978, 104 S.Ct. 2361, 80 L.Ed.2d 833 (1984). Also, it is irrelevant whether the

employee disciplinary report results in discipline. Meenan Oil, 139 F.3d at 322. “Effective

recommendation” means one that must be accepted, as distinguished from a mere
suggestion or an unsolicited comment. It is not necessary that such recommendation have
a controlling weight in the administrator's decision, to qualify the individual making the
recommendation as a supervisor. PLRB v. Lancaster County Commissioners, (1973, Pa
Com Pl), 96 A.L.R.3d 723 (Originally published in 1979).

20 Supra, Note 9 & 10.

12
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Several analogous law enforcement cases found that sergeants were “supervisors”

because they “effectively recommend[ed]” supervisory actions. Freeport v Illinois State

Labor Relations Bd. (1988, 2d Dist.) 169 11l App 3d 151, 119 Ill Dec 746, 523 NE2d 214

(City police department sergeants were supervisors because they were the officers who
actually oversaw continuous operation of police department and were command employees
who directed, disciplined, and evaluated other police employees. Although lieutenants and
sergeants did not have authority to hire, lay off, recall, promote, or discharge subordinate
employees, they did possess authority to transfer, suspend, direct, reward, discipline, and

adjust grievances, or to effectively recommend such action.); Police Officers Ass'n of

Michigan v. Fraternal Order of Police, Montcalm County Lodge No. 149, 235 Mich. App.

580, 599 N.W.2d 504, 162 L.R.R.M. (BNA) 2650 (1999) (Sergeants and lieutenants
employed by county sheriff's department were "supervisors," for purposes of segregating
the bargaining units of supervisors from the bargaining units of other employees, where
sergeants directed the work of deputies and corrections officers and were involved in
scheduling and disciplinary recommendations, and lieutenants had formal supervisory
authority over corrections officers and emergency communications operators, as well as

sergeants and deputies.); and, Appeal of Town of Moultonborough, 55 A.3d 965 (N.H. 2012)

(Sergeants and corporal of town police department had supervisory and disciplinary
authority over subordinate officers, and, thus, could not be included in proposed collective
bargaining unit for which union sought certification; sergeants and corporals were
authorized to evaluate subordinate officers in the proposed unit, and they had certain
disciplinary authority over subordinate officers.)

In our case, the testimony will establish that Correctional Sergeants are responsible
for preparing employee evaluations that contain their judgments and recommendations.
The testimony will show that when handling discipline and grievances, Correctional
Sergeants are expected to first try to rectify problems, and they have the discretion

whether to report an individual for disciplinary infractions or resolve a grievance.

13
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Assistant NDOC Director, Christina Leathers will testify that by the very nature of
its paramilitary command structure, Correctional Sergeants are also supervised because
they fall in line behind Correctional Lieutenants within that structure. However, as the
Class Specification provides, Correctional Sergeants perform the “full range” of employee
supervisory duties that Correctional Lieutenants do.2! Testimony will also show that
Correctional Sergeants are chiefly distinct from Correctional Lieutenants in that
Correctional Sergeants directly supervise SCOs, COs and COTs, whereas Correctional
Lieutenants have general supervision of these employees, more administrative duties, and
greater responsibility for maintaining facility security.

Associate Warden, Jeremy Bean will testify that Correctional Lieutenants
absolutely need Correctional Sergeants to function as independent, employee supervisors
all the time for the Nevada correctional system to work.

According to these facts and analysis, the Board should reject the Union’s argument
that Correctional Sergeants are not “supervisors” simply because they work “under the
general supervision” of Correctional Lieutenants.22 Testimony will show, that the NDOC
command structure, like any, simply delineates by rank, who supervises whom.23 As the
cases above establish, “supervising” and “being under general supervision” are not
mutually exclusive concepts, ” as the Union wrongly suggests. This hierarchy of decision-
making does not, in and of itself, prevent the Board from finding that Correctional
Sergeants are NRS 288.138 “supervisors.”

11

11

21 Supra, Note 3, Exhibit 2, Class Concept, p. 2, “Positions allocated to the Correctional Sergeant class
perform the full range of duties described in the series concept...” (Emphasis added.)

22 Petition for Declaratory Order Concerning Unit I Pursuant to NRS 288.515, p. 4, lines 10-13.

23 Within NDOC, Associate Wardens (“AWs”) run NDOC facilities and have “general supervisory authority”
over all employees; when NDOC had Captains, they supervised Correctional Lieutenants; Correctional
Lieutenants “generally supervise” all facility employees below them; and, Correctional Sergeants are
specially designated to directly supervise their subordinates, SCOs, COs and COTs. See Exhibit 2, Class
Specification for Correctional Sergeants.

14






© o 9 & Ul A W N

M N DN DN DN DN DN DN DN e s
o 3 O Ot B~ W DN +H O ©W OO0 Otk WD = O

E. Correctional Sergeants are NRS 288.138 “supervisors” because they
evaluate subordinate employees every moment of every day
regardless of when that supervision translates into a specific
supervisory action.

To be a “supervisor” under this statute, a Correctional Sergeant must carry out or
“effectively recommend” at least one of the listed supervisory actions for a “significant
portion” of their workday.24 As noted above, the Union has argued that even if Correctional
Sergeants exercise “some” supervision, they do not do so for a “significant portion” of the
employee workday as required by statute.25

Every Correctional Sergeant, Correctional Lieutenant and other State witness will
testify that Correctional Sergeants are directly responsible for evaluating the performance
of SCOs, COs and COTs. They will testify that to properly evaluate their subordinates,
Correctional Sergeants must pay attention throughout their workday to what these
employees are doing. If Correctional Sergeants did not monitor their subordinate officers
throughout their workday, they themselves would be subject to discipline because their
work performance standards specifically require them to “supervise/evaluate” SCOs, COs
and COTSs performance.26 In sum, these witnesses will testify that just because the act of
making a written training, performance or discipline recommendation might occur during
only part of a day, or over the course of number of days or weeks, Correctional Sergeants,
by virtue of their direct supervisory position over SCOs, COs and COTs within the NDOC
command structure, “wear the supervisor hat” from the moment he or she enters the
workplace until they leave it.

The testimony will also show that sometimes, Correctional Sergeants are the only
employee supervisors on duty at a facility and therefore, the only supervisors directing the
work of all facility staff. For example, Correctional Lieutenant, Harold Allen will describe
how this has occurred at the Southern Desert Correctional Center (“SDCC”) and

Correctional Lieutenant, Currier, will testify that as a Correctional Sergeant, she was the

24 Sypra, Note 9.
25 Petition, Supra, Note 23 at p. 5, line 11.
26 Supra, Note 4, Exhibit 4.

15
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sole supervisor on the night shift at Florence McClure Women’s Correctional Center
(“FMWCC”) for two years.

The NLRB has concluded that “the possession of authority to engage in any of [the
listed supervisory] functions—even if this authority has not yet been exercised—is what

determines whether an individual is a supervisor.” STP Nuclear Operating Company v.

National Labor Relations Board, 957 F.3rd 507, 515 (2020) citing In re Wal-Mart Stores,

Inc., 340 NLRB 220, 223 (2003). (Emphasis added.) Hence, this Board should decide that
Correctional Sergeants are “supervisors” because at nearly every moment of every
workday, they are directly engaged in evaluating SCO, COs and COTs, regardless of how
often those evaluations translate into actual employee actions like written performance

evaluations, discipline and training recommendations or task assignments.

F. The Board should find that Correctional Sergeants are “supervisors”
because the State authorizes and expects them to act in this
capacity.

This Board has held that “significant differences” in the job descriptions of
employees are a relevant factor when deciding their “community of interest.” Las Vegas

Valley Water District vs. Water Employees Association and Las Vegas Valley Public

Employees Association, Item No. 251, EMRB Decision No. A1-045462, p. 9 (1990) (clerical

employees shared a “community of interest” separate from field workers in part because
their job descriptions were “significantly different.”) Therefore, it is a relevant factor that
NDOC intentionally created a Class Specification, that empowers Correctional Sergeants
with the independent judgment2?? necessary to carry out employee supervision2® and
subjects them to discipline if they fail to do so.29

In comparing the Class Specifications of employees situated immediately above and

below Correctional Sergeants, direct supervisory control over Senior Correctional Officers

SCOs, COs and COTs is a defining distinction between Correctional Sergeants and their

27 Supra, Note 3, Exhibit 2, p. 1, paragraph 5: Correctional Sergeants “may make independent
decisions”...”This duty is performed independently...”

28 Supra, Notes 3-4, Exhibits 2-3.

29 Supra, Note 5, Exhibit 4.

16
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superiors, Correctional Lieutenants.30 This is also the defining difference between
Correctional Sergeants and their subordinate SCOs, COs, and COTs, who are charged
with controlling and monitoring inmates and who supervise no employees. 3!

The Correctional Sergeant, Class Specification is the product of a thorough,
collaborative process between NDOC and the State’s human resources professionals to
design a position that would meet NDOC’s specific supervisory needs. It was also approved
after public consideration, review, and comment by the Personnel Commission, made up
of private citizens, including labor and management members.32

Heather Dapice, a supervisor from the Nevada Department of Administration,
Division Human Resource Management, Compensation, Classification and Recruitment
Section will testify that the intensive, Class Specification creation process includes,
completion of a detailed questionnaire3? by the referring agency, use of specially vetted
Subject Matter Experts (“SMEs”) and a series of meetings over the course of several
months to arrive at the most precise description of the actual job the agency needs.

Ms. Dapice will also testify that the most important characteristics of a Class
Specification are contained in the first paragraph of this document. In the Correctional

Sergeant Class Specification, the first paragraph states that Correctional Sergeants are

30 Supra, Note 3, Exhibit 2, p. 2, Class Concept, which states “The Correctional Lieutenant supervise
Correctional Sergeants, who in turn, directly supervise Senior Correctional Officers, Correctional Officers
and Correctional Officer Trainees.” (Emphasis added.)
31 Exhibit 6, The first line of the SCO/CO/COT Class Specification states, “[p]ositions allocated to this class
series maintain and supervise inmates in state correctional facilities in a controlled, humane environment.”
Nowhere does it state that these employees “supervise” other staff.
32 NRS 284.030. Personnel Commission: Creation; appointment of members and alternate
members.

1. There is hereby created in the Division a Personnel Commission composed of five members
appointed by the Governor.

2. The Governor shall appoint:

(a) Three members who are representatives of the general public and have a demonstrated interest
in or knowledge of the principles of public personnel administration.

(b) One member who is a representative of labor and has a background in personnel administration.

(¢) One member who is a representative of employers or managers and has a background in
personnel administration.

(d) An alternate member for each member appointed pursuant to paragraphs (a), (b) and (c) to serve
when the regular member is unable to attend a meeting of the Commission.
33 NPD-19, Exhibit 7.
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supervisors.34 By comparison, the first paragraph of the SCO/CO/COT Class Specification
states that these employees “maintain and supervise inmates.”35 Ms. Dapice’s testimony
will effectively establish that NDOC intended Correctional Sergeants to serve as first-line,
employee supervisors.

Ms. Dapice will explain that, when the Class Specification says that Correctional
Sergeants perform the “full range” of supervisory duties as Correctional Lieutenants,36
this means that occupy a supervisory class with Correctional Lieutenants and are expected
to perform the same supervisory duties. She will testify that Correctional Sergeants are
NDOC “supervisors” even though they themselves are supervised and even though their
superiors have ultimate supervisory control over all employees.

Christina Leathers, NDOC Assistant Director, will testify that NDOC needed to
create a supervisory class that included an introductory, first-employee-supervisor class
(Correctional Sergeants) within their paramilitary chain of command because
Correctional Lieutenants simply cannot handle all the tasks involved in supervising all
employees. She will testify that in some cases, Correctional Lieutenants depend on
Correctional Sergeants to “effectively recommend” specific supervisory actions; at other
times, they rely on Correctional Sergeants to assign work to SCOs, COs and COTs without
consulting them; and, at other times, Correctional Sergeants are the only on-site employee
supervisor for entire shifts and for entire facilities. Therefore, she will testify that what
NDOC needed and what Ms. Dapice’s office created were two distinct Class Specifications,
one that supervises employees (Correctional Lieutenants/Correctional Sergeants), and the
other that monitors and controls inmates (SCOs, COs, COTSs).

Ms. Leather’s will also testify that if Correctional Lieutenants were the only
employees who could exercise independent judgment over employees inside of Nevada
prisons, the prisons could not function and that such a lopsided command structure would

be inefficient and unsafe in a prison setting. Specifically, Ms. Leathers will testify that

34 Supra, Note 3, Exhibit 2, p. 1.
35 Supra, Note 31, Exhibit 6, p. 1.
36Supra, Note 3, Exhibit 2, p. 2 (Class Concept).
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placing Correctional Sergeants in the same bargaining unit as SCOs, COs and COTs,
would create an inappropriate, conflict of interest because it combines supervisors, who
administer the post/shift-bid process and assign leave, posts and shifts (Correctional
Sergeants) with non-supervisors, who bid for posts and shifts and are assigned leave, posts
and shifts (SCOs, COs and COTs).

This testimony will be supported by Correctional Lieutenant, Chet Rigney and
others who will testify that they could not do their jobs if Correctional Sergeants did not
exercise independent judgement all day. Each would be overwhelmed. Each will testify

that such lopsided authority is not actually occurring.

G. The Union’s argument undermines the property interest that
Correctional Sergeants rightfully attained in this supervisory
position.

Assistant Director Christina Leathers will testify that NDOC recruits Correctional

Sergeants to be supervisors and hires candidates based upon his or her demonstrated

ability to supervise employees. The agency first posts this position on its website. The Job

Description of a recent Correctional Sergeant job posting stated:

“Correctional Sergeants...supervise subordinate officers to
ensure the safe custody, discipline and welfare of inmates.”

Exhibit 8.37 (Emphasis added.)

Assistant Director Christina Leathers will testify that once Correctional Sergeant
candidates apply, the agency uses an interview rating sheet with questions designed to
determine whether the individual has the requisite supervisory experience and ability.

For example, a recent Rating Sheet asked:

“As a Sergeant, you are responsible for the supervision of
other staff. Please discuss progressive discipline and how
it can be used to properly manage your staff?” and,

“As a Sergeant, you are to assist the shift Lieutenant to ensure the
staff is properly trained to handle any position on your shift.
Please explain how you will determine the level of training your
staff has and how you are going to meet all necessary training
requirements?”

37 Correctional Sergeant job posting, Closing Date 10/27/2021.
19
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In this rating sheet, the agency also asked Correctional Sergeant candidates to
describe what “management” experience they have “that includes scheduling appropriate
staffing, reporting and record keeping.”

As noted above, once hired, NDOC evaluates a Correctional Sergeant, by comparing
his or her actual work performance for that year to the Work Performance Standard Form
for that position.38 The first seven Job Elements on this form involve supervising other
employees.39 Heather Dapice will testify that, as with the Class Specification, the order in
which a Job Elements appears on the evaluation form denotes its relative importance. She
will testify that if Correctional Sergeants are not “actually performing” the seven most
important job tasks, as the Union riskily argues, these Correctional Sergeants are not
meeting performance standards for this job and risk demotion.

H. Conclusion

Correctional Sergeants are supervisors within the meaning of NRS 128.138 and are
properly placed in supervisory bargaining unit “J” because during every moment of every
day they use independent judgment to responsibly direct and evaluate the work
performance, need for discipline, and need for training of SCOs, COs and COTs. At a
minimum, Correctional Sergeants effectively recommend discipline, training, and task
assignment of SCOs, COs and COTs. NDOC needs Correctional Sergeants to supervise
subordinate officers because Correctional Lieutenants alone simply cannot supervise all
NDOC employees and effectively perform their additional administrative and facility
security responsibilities. Finally, Correctional Sergeants have a property interest in their

supervisory position that the Board should protect.
1
1

38 Supra, Note 5, Exhibit 4.

39 Id. For example, Job Element #1 Shift/Emplovee Management states that Correctional Sergeants must
“Verify attendance for sufficient staffing; authorize/recommend overtime; supervise/evaluate staff
performance; provide appropriate training for staff; resolve formal/informal grievances; actively participate
in employee-related activities to include professional growth, misconduct and disciplinary actions. This
includes training, counseling, referring to EAP, letters of instruction, written reprimands and specificity of
charges.”
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V. STATE’S WITNESSES

1. Heather Dapice, a supervisor from the Nevada Department of
Administration, Division Human Resource Management, Compensation,
Classification and Recruitment Section.

Expected to testify regarding the Class Certification process and how to interpret

DHRM documents.

2. Christina Leathers, Nevada Department of Corrections, Assistant
Director.

Expected to testify regarding NDOC’s paramilitary command structure and the role
Correctional Sergeants play in that structure.

3. Jeremy Bean, Associate Warden for High Desert State Prison.

Expected to testify regarding the role of Correctional Sergeants at his facility and
others with which he is familiar.

The following line officers are expected to discuss their actual duties and those of

their immediate subordinates:

4. Thurston Moore, Correctional Sergeant, High Desert State Prison.

5. Chet Rigney, Correctional Lieutenant, Ely State Prison

6. Karissa Currier, Correctional Lieutenant, Northern Nevada Correctional
Center.

7. Jeremy Coltrin, Correctional Sergeant, Northern Nevada Correctional Center.

8. Aaron Harroun, Correctional Lieutenant, Willow Springs Correctional Center.

9. Jason Chacon, Correctional Sergeant, Lovelock Correctional Center.

10. Daniel Collier, Correctional Lieutenant, Lovelock Correctional Center.
1
1
1
1
1
1
1
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TIME ESTIMATE
Two, full days.
DATED this this 31st day of January, 2022.

AARON D. FORD
Attorney General

By: /s/ Lisa F. Evans

LISA FREY EVANS, (NV Bar #14137)
Deputy Attorney General

State of Nevada

Office of the Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1219

LFEvans@ag.nv.gov

Attorney for State of Nevada
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PRE-HEARING STATEMENT by emalil to:

Fernando R. Colon FColon@afscme.org
Associate General Counsel

AFSCME

1625 L Street, N.W.

Washington, DC 20036

Laura Freed, Director LauraFreed@admin.nv.gov
Frank Richardson, Chief Negotiator

Department of Administration

Division of Human Resource Management

Labor Relations Unit

515 E. Musser Street

Carson City, NV 89701

By: /s/ Lisa F. Evans

LISA FREY EVANS

Deputy Attorney General

State of Nevada

Office of the Attorney General
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AARON FORD

Attorney General FILED
LISA FREY EVANS, (NV Bar #14137)

Deputy Attorney General February 1, 2022

State of Nevada State of Nevada
Office of the Attorney General E.M.R.B.
100 North Carson Street 4:39 p.m.

Carson City, NV 89701-4717
(775) 684-1219 (phone)
Ifevans@ag.nv.gov

Attorneys for Nevada Department of Corrections

STATE OF NEVADA
GOVERNMENT EMPLOYMENT
MANAGEMENT RELATIONS BOARD

In Re: Case No. 2021-009
PETITION FOR DECLARATORY STATE OF NEVADA’S
ORDERS CONCERNING UNIT I AMENDED PRE-HEARING
PURSUANT TO NRS 288.515 STATEMENT

COMES NOW, the Nevada Department of Administration, Division of Human
Resource Management, Labor Relations Unit (“the State”), by and through counsel, Aaron
D. Ford, Attorney General of the State of Nevada, Lisa F. Evans, Deputy Attorney General,
and hereby submits this Amended Pre-Hearing Statement.

I. ISSUE STATEMENT

Whether Correctional Sergeants meet the definition of “supervisors” under NRS 288.138
and therefore, should remain in the supervisory bargaining Unit “J”?

II. PROCEDURAL HISTORY

On September 2, 2021, the American Federation of State, County and Municipal
Employees, (“AFSCME” or “the Union”), AFL-CIO, petitioned the Board to move
Correctional Sergeants from Unit “J” (Supervisory Employees from All Occupational

Groups) to Unit “I” (Category III Peace Officers).! The State filed an opposition to this

1 Units are referred to as “I” and “J” for the subsections of NRS 288.515(1) that established the
statewide bargaining units.






© o 9 & Ul A W N

M N DN DN DN DN DN DN DN e s
o 3 O Ot B~ W DN +H O ©W OO0 Otk WD = O

petition on September 23, 2021. On October 7, 2021, the Union filed its reply to the State’s
opposition and requested this hearing. On December 6, 2021, this Board issued a Notice
of Hearing, setting this dispute for a three-day hearing to occur on March 8-10, 2022.

ITI. SUMMARY OF FACTS

On July 30, 2019, the State recommended that Correctional Sergeants should be
part of supervisory bargaining Unit “J”. Exhibit 1.2 Upon the Union’s objection, the State
and Union entered into a compromise agreement temporarily allowing Correctional
Sergeants to be in bargaining Unit “I”. Their agreement provided that Correctional
Sergeants would revert to Unit “J” if the Union did not secure legislative approval. The
Union failed to convince the legislature on this issue and pursuant to the terms of their
stipulation, Correctional Sergeants reverted to bargaining Unit “J” on June 1, 2021.

The Nevada Department of Corrections (“NDOC”) intentionally designed the
Correctional Sergeant position to be the first, employee-supervisor position within their
paramilitary command structure by commissioning the creation of three foundational
documents: Correctional Sergeants Class Specifications, Correction Sergeants Essential
Functions, and Correction Sergeants Employee Work Performance Standard Form.

First, the Correctional Sergeant’s Class Specification, Series Concept, provides that

“[p]ositions allocated to this class series work in a_line supervisory capacity...and

supervise the work of subordinate officers...” (Emphasis added.) Exhibit 23. Second,

their “Essential Functions” reiterates this exact language but goes further to describe their

specific, supervisory duties: Correctional Sergeants ‘“work in a_ line supervisory

capacity...and supervise the work of subordinate officers...supervise and enforce

policies/procedures of the facility...direct staff in searches of inmates; assign shifts;

prepare performance appraisals, assess training needs and recommend

2 Pursuant to NAC 288.250(2), no exhibits referenced in this document are attached to this Pre-
Hearing Statement. Exhibits are referenced here to aid the Board as a cross-reference once these exhibits
have been admitted into evidence. All referenced exhibits are expected to be admitted by stipulation or
through expert testimony.

3 State of Nevada, Department of Administration, Division of Human Resource Management,
Correctional Lieutenant/Correctional Sergeant Class Specification, Series Concept.
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appropriate training, resolve grievance, recommend disciplinary actions and

counsel employees...initiate emergency response plans...plan, coordinate and assign

staff for transportation of inmates...” (Emphasis added.) Exhibit 34. Finally, when NDOC

annually evaluates the performance of Correctional Sergeants, it compares their work to
their Employee Work Performance Standard Form. This document provides in “Job
Element 1, Shift/Employee Management,” that Correctional Sergeants are expected to

“verify attendance, authorize/recommend _overtime, supervise/evaluate staff

performance, resolve formal/informal grievances, actively participate in employee-

related activities to include professional growth, misconduct and disciplinary actions.

This includes training, counselling, referring to EAP, letters of instructions,

written reprimands and specificity of charges.” (Emphasis added.) Exhibit 4.5

In actual practice, Correctional Sergeants build the daily, staffing rosters at NDOC
facilities and administer NDOC’s annual shift/post bid process. In that seniority-based
process, Senior Correctional Officers “(SCOs”), Correctional Officers (“COs”) and
Correctional Officer Trainees (“COTs”) bid for and are granted every year, particular dates
of annual leave and particular shifts and posts. Because Correctional Sergeants are
supervisors and, according to their performance standards, must be “available to work any
post [or] shift assignment,”® they are not allowed to participate in in the shift/bid process.

Significantly, to fulfill these assignment functions, Correctional Sergeants have the
managerial "right to know need to know" the general FMLA approved status of
subordinate staff, their medical appointments, family deaths, etc., which is necessary to
prepare and plan daily and tactical operations. Correctional Sergeants must carefully
handle this and other sensitive, personal staff information and are subject to disciple for
breaches. In contrast, SCOs, COs and COTs do not have the managerial "right to know

need to know" the personal information of any other staff.

4 Nevada Department of Corrections, Essential Functions, Correctional Sergeants (13.311).

5 Division of Human Resources Management, Employee Work Performance Standard Form,
Correctional Sergeants (13.311).

6 Supra, Note 5, Exhibit 4, p. 1, “Work Shifts/Posts”.

3
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IV. MEMORANDUM OF LAW AND POINTS OF AUTHORITY

Pursuant to the parties’ prior agreement that the issues in this case have
already been sufficiently briefed, the State now submits this amended pre-hearing
statement omitting this section.
V. CONCLUSION

Correctional Sergeants are supervisors within the meaning of NRS 128.138 and are
properly placed in supervisory bargaining unit “J” because during every moment of every
day they use independent judgment to responsibly direct and evaluate the work
performance, need for discipline, and need for training of SCOs, COs and COTs. At a
minimum, Correctional Sergeants effectively recommend discipline, training, and task
assignment of SCOs, COs and COTs. NDOC needs Correctional Sergeants to supervise
subordinate officers because Correctional Lieutenants alone simply cannot supervise all
NDOC employees and effectively perform their additional administrative and facility
security responsibilities. Finally, Correctional Sergeants have a property interest in their
supervisory position that the Board should protect.
VI. STATE’S WITNESSES

1. Heather Dapice, a supervisor from the Nevada Department of

Administration, Division Human Resource Management, Compensation,

Classification and Recruitment Section.

Expected to testify regarding the Class Certification process and how to interpret
DHRM documents. For example, Ms. Dapice is expected to testify that the most important
characteristics of a Class Specification are contained in the first paragraph of this
document. She is also expected to explain that the Class Specification says that
Correctional Sergeants perform the “full range” of supervisory duties as Correctional
Lieutenants,” this means that occupy a supervisory class with Correctional Lieutenants

and are expected to perform the same supervisory duties. She will testify that Correctional

7Supra, Note 3, Exhibit 2, p. 2 (Class Concept).
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Sergeants are NDOC “supervisors” even though they themselves are supervised and even
though their superiors have ultimate supervisory control over all employees.

2. Christina Leathers, Nevada Department of Corrections, Assistant

Director.

Expected to testify regarding NDOC’s paramilitary command structure and the role
Correctional Sergeants play in that structure. Specifically, she is expected to testify that
NDOC needed to create a supervisory class that included an introductory, first-employee-
supervisor class (Correctional Sergeants) within their paramilitary chain of command
because Correctional Lieutenants simply cannot handle all the tasks involved in
supervising all employees. She is also expected to testify about how NDOC advertises for,
interviews candidates, hires, pays, and ultimately evaluates Correctional Sergeants to be
Supervisors.

3. Jeremy Bean, Associate Warden for High Desert State Prison.

Expected to testify regarding the role of Correctional Sergeants at his facility and
others with which he is familiar.
The following line officers are expected to discuss their actual duties and those of

their immediate subordinates:

Thurston Moore, Correctional Sergeant, High Desert State Prison.

Chet Rigney, Correctional Lieutenant, Ely State Prison

Karissa Currier, Correctional Lieutenant, Northern Nevada Correctional Center.

Jeremy Coltrin, Correctional Sergeant, Northern Nevada Correctional Center.

Aaron Harroun, Correctional Lieutenant, Willow Springs Correctional Center.

© »® =N e oo

Jason Chacon, Correctional Sergeant, Lovelock Correctional Center.

10. Daniel Collier, Correctional Lieutenant, Lovelock Correctional Center.

1
1

1
1
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VIL.TIME ESTIMATE
Two, full days.
DATED this this 1st day of February 2022.

AARON D. FORD
Attorney General

By: /s/ Lisa F. Evans

LISA FREY EVANS, (NV Bar #14137)
Deputy Attorney General

State of Nevada

Office of the Attorney General

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1219

LFEvans@ag.nv.gov

Attorney for State of Nevada
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NEVADA’S PRE-HEARING STATEMENT by email to:

Fernando R. Colon FColon@afscme.org
Associate General Counsel

AFSCME

1625 L Street, N.W.

Washington, DC 20036

Laura Freed, Director LauraFreed@admin.nv.gov
Frank Richardson, Chief Negotiator

Department of Administration

Division of Human Resource Management

Labor Relations Unit

515 E. Musser Street

Carson City, NV 89701

By: /s/ Lisa F. Evans

LISA FREY EVANS

Deputy Attorney General

State of Nevada

Office of the Attorney General






O 0 N Y i b W N e

[V T NG TR NG T NG SR N6 TR N N N6 TR NG R G S S S S T e e T . S S S
00 ~N &N L b W= O OV NN N R W D= O

FILED

FEB 07 2022
TATE OF
S SRR
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

InRe:

PETITION FOR DECLARATORY ORDER
CONCERNING UNIT I PURSUANT TO NRS
288.515

TO: Petitioner AFSCME Local 4041 and its attorney, Fernando R. Colon, Esq., Associate
General Counsel, American Federation of State, County and Municipal Employees; and
TO: State of Nevada, Nevada Division of Human Resource Management and its attorneys,

Greg Ott, Chief Deputy Attorney General and Lisa F. Evans, Deputy Attorney General.

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE pursuant to NRS
233B.121(2), that the Government Employee-Management Relations Board (“Board”) will

conduct a hearing in the above-captioned matter:

This case has been assigned to Panel E. The presiding officer shall be Chair Brent C,|

Eckersley, Esq.

Case No. 2021-009

SECOND AMENDED NOTICE OF
HEARING

Panel

Dates and Times of Hearing

Tuesday, March 8, 2022, at 8:15 a.m.; and continuing on Wednesday, March 9, 2022, if

necessary, at a time to be determined during the hearing; and continuing on Thursday, March 10,

2022, if necessary, at a time to be determined during the hearing.
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Location of Hearing

The hearing, which will be an item on the agenda of a public meeting, will be held
virtually using an online software platform called WebEx. The attorneys of record, witnesses,
court reporter, Panel members, the Commissioner, the Deputy Attorney General, and other
interested persons shall attend online using the software product. The public may also participate

online. The agenda for the meeting will contain log-in instructions for attending the meeting.

Details Regarding Events Prior to the Hearing

1. The parties shall submit one (1) set of tagged joint exhibits to be received by the
EMRB, 3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102, no later than one week
prior to the start of the hearing, so as to enable the office staff to distribute the exhibits to one of
the panel members in time for the hearing. Please note that the number of sets of exhibits to be
received by the EMRB is in addition to any sets of exhibits that may be used by the attorneys of
record. Each attorney shall also be responsible to have a set of exhibits at the designated location
for its witnesses.

2, The parties will also need to submit an electronic version of the exhibits, alongj
with a table of contents of the exhibits, no later than one week prior to the start of the hearing|
Each electronic exhibit shall be a separate .pdf file. Arrangements on the means of transmittal
shall be made with the Board Secretary.

3. Unless otherwise excused by the Chair for good cause, all subpoena requests must

be submitted to the EMRB no later than one week prior to the hearing.

Details of Hearing
1. The legal authority and jurisdiction for this hearing are based upon NRS 288.110,

NRS 288.280 and the Nevada Administrative Code, Chapter 288.
2. The time allotted for the hearing shall be one (1) day for the Petitioner and two (2)
days for the Respondent. Both times shall not include any time for cross-examination of]

witnesses.
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3. The Petitioner shall be responsible for retaining a certified court reporter to take
verbatim notes of the proceedings. Pursuant to NAC 288.370, the cost of reporting shall be
shared equally by the parties and the Board shall be furnished the original of the transcript so
taken. The Petitioner shall work with the court reporter to ensure that the court reporter will also
be able to attend online using the afore-mentioned software product.

4. Unless authorized by the Commissioner for a specific witness, all witnesses for
each party shall appear at one location as designated by each party. This location and computer;
set-up shall be tested using WebEx prior to the date of the hearing.

5. Though not mandatory, it is suggested as a practical matter that each party to the
case use at least two computers during the hearing: one for the attorney and one for any witness.
Doing so will not only make it easier for others to see persons during the conference but will also

promote proper social distancing.

Statement of Issues Involved

The issues to be addressed at the hearing will be identified after the submission of the
Prehearing Statements by the parties.

Petitioner’s Issue

1. Whether employees in the job classification of Correctional Sergeant (Code 13.311) are
supervisory employees within the meaning of NRS 288.138 so as to be excluded from
Unit I: Category III Peace Officers and included in Unit J: Supervisory Employees from
All Occupational Groups? If the answer is no, then Correctional Sergeants must be
included in Unit I.

Respondent’s Issue

1. Whether Correctional Sergeants meet the definition of “supervisors” under NRS 288.13§
and therefore, should remain in the supervisory bargaining Unit “J**?
111
/11
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This Amended Notice of Hearing will further serve as notice to all parties herein, that
upon conclusion of the Hearing, or as otherwise necessary to deliberate toward a decision on the
complaint, the Board may move to go into closed session pursuant to NRS 288.220(5).

DATED this 7" day of February 2022.

GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

o B Rt

BRUCE K. SNYDER . Commissioner
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Government Employee-Management]
Relations Board, and that on the 7% day of February 2022, I served a copy of the foregoing
SECOND AMENDED NOTICE OF HEARING by mailing a copy thereof to:

Fernando R. Colon, Representative
AFSCME Local 4041

1107 17™ Street, N.W., Suite 900
Washington, DC 20036

Greg Oftt

Chief Attorney General

Lisa F. Evans

Deputy Attorney General

State of Nevada

Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

J‘M

MARISU ROMUALDEZ ABELLAR
Executive Assistant
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Fernando R. Colon
Associate General Counsel FILED
American Federation of State, County February 18, 2022
and Municipal Employees, AFL-CIO (AFSCME) ’
1625 L Street, N.W. State of Nevada

Washington, DC 20036 E.M.R.B.
202-775-5900 220p.m.
FColon@afscme.org
Representative for AFSCME, Local 4041

State of Nevada

Government Employee-Management

Relations Board
IN RE: CASE NO.: 2021-009
PETITION FOR DECLARATORY ORDER PETITIONER’S SUPPLEMENT TO
CONCERNING UNIT I PURSUANT PREHEARING STATEMENT
TO NRS 288.515

PETITIONER’S SUPPLEMENT TO PREHEARING STATEMENT

Petitioner, the American Federation of State, County and Municipal Employees, AFL-CIO, Local
4041 (“AFSCME”), by and through its undersigned counsel, submits this Supplement to Petitioner’s

Prehearing Statement, adding the following witness to Petitioner’s witness list:

5. Vironica Banks is a Correctional Sergeant at Southern Desert Correctional Center and an

AFSCME Local 4041 member.

Date: February 18, 2022

PETITIONER’S SUPPLEMENT TO PREHEARING STATEMENT
1
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Respectfully submitted,

/s/ Fernando R. Colon

Fernando R. Colon

Associate General Counsel

American Federation of State, County
and Municipal Employees (AFSCME)
1625 L Street, N.W.

Washington, DC 20036
202-775-5900

FColon@afscme.org

Representative for AFSCME, Local 4041

PETITIONER’S SUPPLEMENT TO PREHEARING STATEMENT
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I hereby certify that on February 18, 2022, I served, via Electronic Filing in portable document
format as required by NAC 288.070(d)(3), a true and correct copy of Petitioner’s Supplement to
Prehearing Statement to Respondents, STATE OF NEVADA, NEVADA DEPARTMENT OF
ADMINISTRATION, DIVISION OF HUMAN RESOURCE MANAGEMENT (“DHRM?),

DEPARTMENT OF CORRECTIONS, as addressed below:

Lisa F. Evans

Deputy Attorney General

Government and Natural Resources Division
Office of the Attorney General | State of Nevada
100 N. Carson Street

Carson City, NV 89701

Phone: 775-684-1219

Fax: 775-684-1108

Ifevans@ag.nv.gov

Attorney for Respondents

/s/ Fernando R. Colon

PETITIONER’S SUPPLEMENT TO PREHEARING STATEMENT
3
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AARON FORD
Attorney General
LISA FREY EVANS, (NV Bar #14137)
Deputy Attorney General FILED
%g%te Offlﬁﬁv“j‘&% G | February 25, 2022
ice of the orney Genera
100 North Carson Street StatEe '(\)/If geB\/ada
Carson City, NV 89701-4717 AVETR-D-
(775) 684-1219 (phone) 3:53 p.m.
LFEvans@ag.nv.gov

Attorneys for the Nevada Division of
Human Resource Management

STATE OF NEVADA
GOVERNMENT EMPLOYMENT
MANAGEMENT RELATIONS BOARD

In Re: Case No. 2021-009

PETITION FOR DECLARATORY SUPPLEMENT TO
ORDERS CONCERNING UNIT1I STATE OF NEVADA’S
PURSUANT TO NRS 288.515 PRE-HEARING STATEMENT

The Nevada Department of Administration, Division of Human Resource
Management, Labor Relations Unit (“State”), by and through counsel, AARON D. FORD,
Attorney General for the State of Nevada, and LISA F. EVANS, Deputy Attorney General,
hereby submits this Supplement to Pre-Hearing Statement to amend the State’s witness
list as follows:

V. STATE’S WITNESSES

1. REMOVING: Christina Leathers, Assistant Director, Nevada Department
of Corrections (NDOC);

2. REMOVING: Arron Harroun, Correctional Lieutenant, Warm Springs
Correctional Center;

3. ADDING: Harold Allen, Correctional Sergeant, Southern Desert
Correctional Center, to testify on direct exam,;

1
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4.

ADDING: David Drummond, Associate Warden, Ely Correctional Center, to

testify briefly on direct exam and/or rebuttal;

5.

ADDING: Tim Garret, Warden, Lovelock Correctional Center, to testify

briefly on direct exam and/or rebuttal; and,

6.

ADDING: Frank Dreesen, Associate Warden, Southern Desert Correctional

Center, to testify briefly on direct exam or rebuttal.

DATED this 25th day of February 2022.

AARON D. FORD
Attorney General

By: /s/ Lisa F. Evans
LISA FREY EVANS, (NV Bar #14137)
Deputy Attorney General
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717
(775) 684-1219
LFEvans@ag.nv.gov

Attorneys for the Nevada Division of
Human Resource Management
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CERTIFICATE OF SERVICE

I hereby certify I am an employee of the State of Nevada Office of the Attorney

General, and on this 25th day of February 2022, I served a true and correct copy of the
foregoing SUPPLEMENT TO STATE OF NEVADA’S PRE-HEARING STATEMENT

via Electronic Mail to:

Fernando R. Colon
Associate General Counsel
AFSCME

1625 L Street, N.W.
Washington, DC 20036
FColon@afscme.org

Laura Freed, Director

Frank Richardson, Chief Negotiator
Department of Administration

Division of Human Resource Management
Labor Relations Unit

515 E. Musser Street

Carson City, NV 89701
laurafreed@admin.nv.gov
frichardson@admin.nv.gov

/s/Esmeralda I. Velazquez
An Employee of the

State of Nevada

Office of the Attorney General
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OATH OF OFFICE

e, , do solemnly swear (or affirm) that | will
support, protect and defend the Constitution and
Government of the United States, and the Constitution and
government of the State of Nevada, against all enemies,
whether domestic or foreign, and that | will bear true faith,
allegiance and loyalty to the same, any ordinance,
resolution or law of any state notwithstanding, and that |
will well and faithfully perform all the duties of the office of
EMRB Board Member, on which | am about to enter; so

help me God.






STATE OF NEVADA

STEVE SISOLAK
Governor

TERRY REYNOLDS
Director
Members of the Board BRUCE K. SNYDER

Commissioner
BRENT C. ECKERSLEY, ESQ., Chair

SANDRA MASTERS, Vice-Chair
GARY COTTINO, Board Member
BRETT HARRIS, ESQ., Board Member
MICHAEL J. SMITH, Board Member

MARISU ROMUALDEZ ABELLAR
Executive Assistant

DEPARTMENT OF BUSINESS AND INDUSTRY
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
3300 W. Sahara Avenue, Suite 260, Las Vegas, Nevada 89102
(702) 486-4505 e Fax (702) 486-4355
http://emrb.nv.gov

February 11, 2022

MINUTES OF THE MEETING OF THE GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS BOARD
(Meeting No. 22-02)

A meeting of the Board sitting en banc, as well as that of Panel D, of the Government
Employee-Management Relations Board, properly noticed and posted pursuant to the
Nevada Open Meeting Law, was held on Thursday, February 10, 2022. The meeting was
held online using a remote technology system called WebEXx.

The following Board members were present: Brent C. Eckersley, Esq., Chair
Sandra Masters, Vice-Chair
Gary Cottino, Board Member
Brett Harris, Esq., Board Member
Michael J. Smith, Board Member

Also present: Bruce K. Snyder, Commissioner
Marisu Romualdez Abellar, Executive Assistant
Henry Kim, Esq., Attorney General’s Office

Members of the Public Present: Michelle Briggs, Esq., Attorney General’s Office
William Cooper, Esq., City of Reno
Paul Cotsonis, Esq., The Urban Law Firm
Scott Davis, Esq., Clark Co. District Atty. Office
Lisa Evans, Esq., Attorney General’s Office
Robert Glennen, Esq., Esmeralda Co. DA Office
Terri Strickland, City of Reno

From SEIU, Local 1107
Patricia Armstrong
Marcos Cardenas
Kevin Carey

Mikelle Cieri

Jim Cowan

Ainsley Dunham
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Sara Evans

Ahsaki Hardy

Michelle Maese

Marla McPherson

Brent Miller

Rick Prieto

Tiffany Smorra

Debbie (last name unknown)

The agenda:

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 5 items were for consideration by the full Board:

1.

Call to Order & Roll Call

The meeting was called to order by Chair Brent C. Eckersley, Esq. at 8:15 a.m. On roll
call all members were present.

Public Comment

No public comment was offered.

Approval of the Minutes
Upon motion, the Board approved as presented the minutes of the meeting held
January 13, 2022.

Report of the Deputy Attorney General
Deputy Attorney General Henry Kim gave an oral report as to the status of cases on
judicial review or at the Nevada Supreme Court, and other matters related thereto.

Role of Attorney General’s Office on Cases in Courts

Michelle Briggs of the Office of the Attorney General addressed the Board and staff as
to the role of that office for cases on a Petition for Judicial Review at the District Court
level and of appeals at the Nevada Supreme Court or Court of Appeals; namely not to
have the EMRB through its attorney participate on cases in the courts except for
unique cases where there is a specific need or issue to do so.

Panel D
Presiding Officer Brent C. Eckersley, Esq.

The following 1 item was for consideration by Panel D:

(cont’d on next page)
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6.

Case 2021-003

International Association of Fire Fighters, Local 1265 v. City of Sparks

Pursuant to NAC 288.271(2)(c), the Commissioner had randomly selected Vice-Chair
Masters to substitute for Board Member Cottino. Upon motion, the Panel granted the
Stipulation and Order of Dismissal With Prejudice.

The Board Sitting En Banc
Presiding Officer Brent C. Eckersley, Esq.

The following 10 items were for consideration by the full Board:

7.

Case 2020-022

International Union of Operating Engineers, Local 501, AFL-CIO v. Esmeralda
County and Esmeralda County Board of Commissioners

Commissioner Snyder presented the Tally of Ballots, which details the results of the
representation election. He also stated that no objections to the conduct of the election
had been filed. Thereupon and upon motion, the Board voted to certify the election
results as presented, thus declaring that the Respondents had prevailed in the
election.

On a separate motion, the Board also granted to Esmeralda County the right to
withdraw recognition of the employee organization for that bargaining unit, and if it
elects to do so, to then file a notice with the Board to that effect. Additionally, any party
to the case can file a notice with the Board if it believes there are any unresolved
issues that must be decided via a remand back to Panel A, and if so, to then file such
notice within 10 days of the issuance of the Board’s order, and if no such notice is
filed, then the case will be administratively closed.

Case 2021-017

Service Employees International Union, Local 1107 v. Clark County

The Board deliberated on the status and progress of the case and granted a hearing,
at a date and time to be determined by the Commissioner. The case was then
randomly assigned to Hearing Panel D.

Case 2021-016

International Union of Operating Engineers, Local 501 v. University Medical
Center of Southern Nevada

The Board deliberated on Respondent University Medical Center of Southern
Nevada’s Motion to Dismiss Complaint for Unfair Labor Practices, and tabled the item
until the next meeting, hoping that in lieu thereof the parties would present a stipulation
and order to dismiss as they suggested in a recent filing.

(cont’d on next page)
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10.

11.

12.

13.

14.

15.

16.

Case 2021-018

Service Employees International Union, Local 1107 v. Clark County

The Board deliberated on the Motion to Dismiss, and upon motion, granted the motion
with leave for the Complainant to file an amended complaint within 30 days of the
issuance of the order.

Case 2021-019

Service Employees International Union, Local 1107 v. Clark County

The Board deliberated on the Motion to Dismiss Complaint and for Decision on
Counterclaim. Also, deliberation and decision on Motion to Dismiss Clark County’s
Counterclaim, and upon motion, denied the motion and also ordered the parties to
submit their prehearing statements within 21 days of the issuance of the order.

Case 2021-021

Reno Administrative/Professional Group — Professional Unit v. City of Reno

The Board deliberated on the Motion to Dismiss Prohibited Practices Complaint or, in
the Alternative, Motion for Deferral of Proceedings, and upon motion, decided to stay
the case pending resolution of the underlying grievance, with the parties to report back
on the status of the case at intervals as directed by the Commissioner.

Show Cause Hearings for Entities Not Filing Reports

Commissioner Snyder mentioned that the Town of Amargosa Valley had yet to file its
annual report, which was due November 30" of last year. He then requested that the
Board authorize staff to schedule a show cause hearing before the Board, to authorize
the sending of a Notice to Show Cause, and other matters related thereto. Upon
motion, the Board approved the request. Commissioner Snyder stated that the hearing
would be scheduled for March 10, 2022, but that his hope would be that the report
would be filed in the interim and that a hearing would not be needed.

EMRB Strategic Plan

The Board reviewed the draft EMRB Strategic Plan for the upcoming biennium
beginning on July 1, 2023, and upon motion, adopted the plan as presented except for
one minor technical correction.

Additional Period of Public Comment
No public comment was offered.

Adjournment

There being no additional business to conduct, Chair Brent C. Eckersley, Esq.
adjourned the meeting.

Respectfully submitted,

Bruce K. Snyder,
EMRB Commissioner
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FILED

Ronald J. Dreher, Esq.

P.0. Box 6494 JAN 07 2022
Reno, NV 89513 = e
(775) 846-9804 STATE OF NEVALA

54 5 R
dreherlaw(@outlook.com EMR.S.

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
ASSOCIATION OF PROFESSIONAL- Case Number:
TECHNICAL ADMINISTRATORS,
Complainant, COMPLAINT
(Prohibited Practices)

V.
WASHOE COUNTY SCHOOL DISTRICT,

Respondent,

PansL F

COMES NOW Complainant, ASSOCIATION OF PROFESSIONAL-TECHNICAL]
ADMINISTRATORS, (hereinafter sometimes referred to as “APTA”), Complainant, by and
through its undersigned council, and hereby charges Respondent WASHOE COUNTY SCHOOL
DISTRICT (hereinafter sometimes referred to as “WCSD” or “District”) with practices prohibited
by N.R.S. 288.150 and N.R.S. 288.270. This complaint is filed in accordance with N.R.S. 288.270

288.280 and NAC 288.200. Accordingly, APTA hereby complains and alleges as follows:

THE PARTIES

PROHIBITED PRACTICE COMPLAINT - 1

Item No. J)O22 - 0O© 2
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1. ASSOCIATION OF PROFESSIONAL-TECHNICAL ADMINISTRATORS is ar
employee organization as defined in N.R.S. 288.040, and maintains offices in the City of Reno.
with its mailing address as P.O. Box 21388, Reno, Nevada 89515.

2. WASHOE COUNTY SCHOOL DISTRICT is a political subdivision of the Statd
of Nevada which oversees and supervises Washoe County School psychologists and technica
administrators and is the regulating authority with regard to policy and, accordingly is also a loca
government employer under NRS 288.060. The mailing address of WASHOE COUNTY
SCHOOL DISTRICT is 425 East Ninth Street, PO Box 30425, Reno Nevada 89520.

II

BACKGROUND AND COMPLAINT

3. This complaint is made under legal authority of N.R.S.288.110 and N.R.S. 288.28(]
as it asserts prohibited practices under N.R.S. 288.150 and 288.270 and is filed in conformancs
with NAC 288.200.

4. Article No. 2, “RECOGNITION” (2.1), provides in relevant part: “[t]he Board of
Trustees recognizes the APTA as the exclusive representative of all "employees" as definec
in Article 1.2 employed by the District.”

5. APTA and the District are parties to a collective bargaining agreement with an
effective date of July 1, 2019, through June 30, 2021. A copy of said contract is on file with the
Board.

COUNT I

PROHIBITED PRACTICES

PROHIBITED PRACTICE COMPLAINT - 2
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6. APTA asserts that the WCSD, by and through its representatives, has not bargained
in good faith as required under Nevada Revised Statutes 288.270(1)(¢), and as such has
committed prohibited practices against APTA.

7. APTA noticed the District of its intent to open negotiations for a successor
agreement on January 13, 2021. The District did not respond with dates that its team would bi
available until March 22, 2021. The District stated it was available on April 15, April 28, April 29
May 3 and May 4, 2021 for negotiations. APTA readily agreed to all of these dates.

8. APTA and the District entered into contract negotiations on April 15, 2021, and the
ground rules were mutually agreed upon and signed on this date. Those ground rules named the
chief negotiators for each team as follows: Ronald P. Dreher — in and on behalf of APTA and
Anthony Spotts, in and on behalf of the District. The ground rules allowed the parties to change
chief negotiators after notifying the parties of such change. In addition, the signed ground rules
described dispute resolution processes if impasse was reached to include optional mediation and
binding arbitration.

9. APTA participated in seven (7) subsequent negotiation sessions after the ground
rule session. Those negotiation sessions occurred on April 28, 2021, May 3, 2021, May 19, 2021
July 26, 2021, September 7, 2021, September 22, 2021, October 1, 2021, and October 21, 2021
APTA declared impasse at the October 21, 2021, session.

10. At the April 15, 2021, negotiation session, the District cancelled the negotiation
sessions that had been scheduled for April 29 and May 4, 2021. Mr. Spotts stated that the District
could not possibly negotiate on consecutive dates as the District would be unable to fully evaluate

the proposals.

PROHIBITED PRACTICE COMPLAINT - 3
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11.  On April 15, 2021, APTA provided the District with nine (9) proposals containing
economic and non-economic issues. The District did not have any proposals for this session and
made no counterproposals to APTA.

12. On April 28, 2021, APTA provided the District with five (5) additional economid
and non-economic proposals. The District provided four (4) non-economic proposals and did nof
provide any counterproposals to APTA’s proposals.

13.  OnMay 3, 2021, APTA provided counterproposals to the District and the Distric
provided no counterproposals or new proposals. The District stated that it could not counter any
of the APTA economic proposals due to its finances being unsettled.

14.  On May 19, 2021, APTA provided two (2) non-economic proposals to the Districf
and the District provided one (1) counterproposal to a non-economic APTA proposal.

15. On May 26, 2021, the District cancelled the scheduled June 9, 2021, negotiatior
session explaining that they were unable to talk about financial proposals and that it was
unprepared to respond to any other proposals before June 22, 2021. Mr. Spotts stated that thd
District would not have “parameters to negotiate on economics until after June 22.”

16.  The District refused to schedule another negotiation session before July 26, 2021
saying they were unavailable before that date. This despite the District being able to schedule 4
session for July 1, 2021, with another bargaining unit after May 26, 2021. At the insistence of
APTA, negotiations were scheduled for July 26 and July 29, 2021. However, on June 2, 2021, the
District cancelled the July 29, 2021, meeting stating that negotiation sessions that were three days
apart would not be productive.

17.  OnJuly 26 2021, APTA provided three (3) non-economic counterproposals to thd
District. The District proposed two (2) non-economic proposals. Despite Mr. Spotts’ assertion thaf

PROHIBITED PRACTICE COMPLAINT - 4
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the District would now be able to come to the table and negotiate economics, the District did not
provide any economic counterproposal to APTA.

18.  The next negotiation session was held on September 7, 2021. The District, ir
violation of the ground rules, attempted to add a new proposal into one of the APTA proposals
The District, after being confronted with this violation eventually withdrew the new proposal
language. During this session, the District provided two (2) non-economic proposals and one (1
economic counterproposal. This was the first counterproposal by the District to any APTA
economic proposal since the beginning of negotiations. The District’s proposal was for a 1%
COLA 1in the first year of proposed two (2) year contract while simultaneously rejecting all other
APTA economic proposals. The District negotiation team added that the 1% COLA was the only
money they were authorized to bring to the table because anything else was beyond their
parameters.

19.  On September 22, 2021, no counterproposals were exchanged from either side as
the DISTRICT brought in its financial director to give a presentation to the teams.

20. At the October 1, 2021 negotiation session, the District gave an updated, verbal
economic proposal. This verbal proposal was to increase the economic proposal over the two (2
year agreement from a 1% increase to a 2% total increase over the life of the contract by taking
money already in the contract and using it to pay for the COLAs. The District stated it would nof
be possible to give a written proposal prior to October 19, 2021.

21.  On October 21, 2021, the District presented one (1) updated economid
counterproposal and three (3) non-economic counterproposals. Mr. Spotts stated that if the item
was not included in these four (4) counterproposals, it was rejected or withdrawn. Mr. Spotts added
that he was not able to add additional economic or other proposals due to everything else being

PROHIBITED PRACTICE COMPLAINT - 5
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outside the parameters of the board and they would have to go back and get approval for more|
APTA and the District were able to reach verbal agreements on two (2) of the District’s non-
economic counterproposals, specifically Articles 15 and 18.

22.  APTA declared impasse at which point the District withdrew all of its proposals tq
include the verbally agreed to language in Articles 15 and 18.

23.  During the negotiation process, APTA and the District reached tentative
agreements on only two (2) items. One of these agreements dealt with duplicative language and
the other consisted of minor language updates.

24.  Throughout the negotiation process, the District refused to meet for any longer thar
two (2) hours at any session. Most sessions lasting less than 1 hour and 30 minutes due to thg
District having nothing to provide at the sessions.

25.  APTA declared impasse on October 21, 2021. This declaration was based on the
fact that the District was not bargaining in good faith by refusing to hold negotiations sessiong
when scheduled, limiting negotiation sessions to two (2) hours or less,, the lack of authority of
District representatives to negotiate the contract, the lack of proposals and counterproposals from
the District and the lack of evidence of a desire to come to an agreement.

26. On October 22, 2021 the District’s Director of Labor Relations, John Listinsky
called APTA’s Chief Negotiator, Ronald P. Dreher. Mr. Listinsky was present in the APTA
negotiation session on October 21, 2021, and had become visibly upset when APTA declared
impasse. Mr. Listinsky immediately cancelled a meeting he had scheduled with Mr. Dreher saying
that any discussions about other bargaining units would only lead to declarations of impasse. Mr
Listinsky stated he did not want to put the subject of this call in an email and only wanted to speak
over the phone. Mr. Listinsky continued by saying that Mr. Dreher had “fucked him pretty well’

PROHIBITED PRACTICE COMPLAINT - 6
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by having APTA declare impasse after all that Mr. Listinsky believed he had given Mr. Dreher ir
terms of information. Mr. Listinsky felt that the declaration of impasse was “disingenuous” and 4
“slap in the face” because Mr. Dreher had not notified him ahead of time. Mr. Dreher attempted
to interject but was interrupted by Mr. Linstinsky who stated that “we are not going to talk anymora
about anything” and that if Mr. Dreher wanted a fight, he would fight. Finally, Mr. Listinsky said
that he “would rather use the District resources to fuck with (Mr. Dreher and the Association] if
that is what you want to do” and subsequently hung up.

27.  Shortly thereafter, seemingly in an attempt to mitigate the phone call he just made,
Mr. Listinsky confirmed the cancellation of the meeting that was set to discuss another bargaining
group negotiations while at the same time stating he would meet with Mr. Dreher at any time. .

28. It should be noted that Mr. Dreher represents three (3) bargaining groups at thg
District to include APTA, the Washoe School Principals’ Association (WSPA) and the Washoe
County School Police Officers’ Association (WCSPOA). Mr. Listinsky’s threat to no longer talk
to Mr. Dreher indicated that the District, through Mr. Listinsky, would no longer speak to any of
these three groups.

29. M. Listinsky took immediate action to use the District resources against the groups
Mr. Dreher represents. On October 22, 2021, he sent an email in which he threatened to renege or
his statements that a WSPA member was entitled to additional pay and instead now stated she
owed the District money. Additionally, he immediately cancelled the meeting that was to be held
on October 22, 2021 to discuss forming committees that were expected to help resolve several

issues in the WSPA contract negotiations.

PROHIBITED PRACTICE COMPLAINT - 7
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30.  Subsequent to Mr. Listinky’s threats and actions, Mr. Dreher contacted Emily
Ellison, Chief Human Resources Director for the District, and Mr. Listinky’s direct supervisor. A
complaint was filed based on Mr. Listinky’s actions.

31.  Furthermore, Mr. Listinsky stopped all communication with Mr, Dreher and went
directly to the WSPA president about ongoing negotiation proposals in direct violation of NRS
288.150(1).

32.  On November 19, 2021, the District stated that the earliest possible dates that its
team was available for this arbitration was May 2 and May 3, 2022. This despite APTA’s efforts
to have earlier dates. On January 4, 2022, the District agreed to arbitrate a separate matter with g
different bargaining group on April 6 and April 7, 2022.

33. In an effort to reach an agreement, the parties met on December 16, 2021, tq
continue the negotiations. The District representatives did not provide any proposals, nor counter-
proposals, limited the meeting to less than one (1) hour, and stated that they had to go back to thei
clients to discuss the APTA proposals prior to being able to have any further discussions. This was
done in the same manner as most of the negotiation sessions since April 2021.

34, On December 22, 2021, in an attempt to continue the contract discussions and
eliminate items that were being disputed, APTA provided the District with two (2) signed language
proposals. These two (2) articles had been previously agreed to by the District and APTA prior ta
the declaration of impasse. As of the date of this filing, APTA has received no response from thg
District.

35. On December 23, 2021, the District found that “Mr. Listinsky's conduct was nof
consistent with District expectations regarding professionalism,” and stated that “appropriate
action has been taken to address this concern.”

PROHIBITED PRACTICE COMPLAINT - 8
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36.  The District’s actions, by and through the actions and inaction of its representatives
during the APTA negotiations, and subsequent to APTA’s declaration of impasse, constitutd
prohibited practices. Specifically, in violation of N.R.S. 288.150(1) and N.R.S. 288.270(1)(a-b
e-f).

WHEREFORE, the Association prays for relief as follows:

a. A finding that the conduct of the District as referenced herein constitutes prohibitec
practices under Chapter 288 of the Nevada Revised Statutes;

b. A finding that the District failed to bargain in good faith,

C. A finding that the District interfered, restrained or coerced an employee in thg
exercise of any right guaranteed under this chapter;

d. A finding that the District dominated, interfered or assisted in the formation of
administration of any employee organization;

€. An order that the District bargain in good faith with the Association as required by
NRS 288.150(1) and 288.270(1)(e);

f. An order requiring the District to cease in violating N.R.S. 288.270(1)(a-b, e-f);

j- An order requiring the District to comply with all applicable N.R.S. Chapters;

h. An order requiring the District to post a notice, where notices are normally posted
and read by its employees, whereby the District promises to comply with the Nevada Revised
Statutes violated in this case and to cease from committing any further prohibited practices;

i. An order requiring the District to pay the Association’s reasonable attorney and
representatives’ fees and expenses in bringing this action; and

j- Any and all other relief that the Employee Management Relations Board deemsg
appropriate.

PROHIBITED PRACTICE COMPLAINT -9
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DATED this __ 6th day of January 2022.

Respectfully submitted,
Il JZC

Ronald J. Dreher
Attorney for APTA
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CERTIFICATE OF ELECTRONIC MAILING

The undersigned hereby certifies that I am the attorney for the Association of Professional-
Technical Administrators and that on this date I sent by electronic mail, an original copy of the
Association of Professional-Technical Administrators vs. Washoe County School Districi
Prohibited Practice Complaint to:

Bruce Snyder, Commissioner
Government Employee-Management Relations Board

2501 E. Sahara Avenue, Suite 203
Las Vegas, Nevada 89104, and,

Dated this__ 6th day of January 2022.
L ¢ / L

RONALD J. DREHER
Attormey for APTA
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CERTIFICATE OF MAILING

The undersigned hereby certifies that I am the attorney for the Association of Professional-

Technical Administrators and that on this date I sent by electronic mail, an original copy of the

Association of Professional-Technical Administrators vs. Washoe County School District

Prohibited Practice Complaint to:

Christopher Reich

Deputy Chief General Counsel
Washoe County School District
425 East Ninth Street,

PO Box 30425,

Reno Nevada 89520-2065.

Dated this__Sth day of January 2022.

PROHIBITED PRACTICE COMPLAINT - 12

Ll JZL

RONALD J. DREHER
Attorney for APTA
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Neil A. Rombardo, Esq., Nev. Bar No. 6800
Christopher B. Reich, Esq., Nev. Bar No. 10198
Sara K. Montalvo, Esq., Nev. Bar No. 11899
Andrea L. Schulewitch, Esq., Nev. Bar No. 15321 February 1, 2022
WASHOE COUNTY SCHOOL DISTRICT State of Nevada
P.0. Box 30425 E.M.R.B.
Reno, NV 89520-3425 10:04 a.m.
Telephone: 775-348-0300
Fax: 775-333-6010
Attorneys for Respondent

FILED

BEFORE THE STATE OF NEVADA
XOoKXAaL GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

ASSOCIATION OF PROFESSIONAL-
TECHNICAL ADMINISTRATORS,
ITEM NO.: XXX-2022-002
Complainant,
PANEL F
Vs.

WASHOE COUNTY SCHOOL DISTRICT,

Respondent.
/

RESPONDENT’S ANSWER TO COMPLAINT

Respondent, Washoe County School District (District), a political subdivision of the State
of Nevada, through its Office of the General Counsel, by Christopher B. Reich, Esq., files its
Answer to the Complaint, as follows:

1. Answering paragraphs 1 and 2, Respondent admits the allegations therein.

2. Answering paragraph 3, it appears to be a legal conclusion and it does not appear
an answer is required. To the extent an answer is required to the paragraph, Respondent denies

the allegations therein.

11
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3. Answering paragraphs 4 and 5, Respondent admits there is a current Collective
Bargaining Agreement between the Complainant and the District, effective July 1, 2019 through
June 30, 2021 (CBA), which contains an Article 2, RECOGNITION and a section 1.2 stating,
“The Board of Trustees recognizes the APTA as the exclusive representative of all ‘employees’
as defined in Article 1.2 employed by the District, with the exception of such employees as are
excluded by NRS 288.” ). Respondent is without sufficient information or knowledge with which
to form a belief as to the truth or falsity of the remaining allegations contained in paragraphs 4

and 5, and therefore denies the same.

4. Answering paragraph 6, Respondent denies allegations contained therein.
5. Answering paragraphs 7 through 14, Respondent admits the allegations therein.
6. Answering paragraph 15, Respondent admits that it communicated to

Complainant on or about May 26, 2021 explaining that the District had just received changes to
K-12 funding from the State of Nevada, and that the District’s final Amended Budget would not
be completed until after the June 22, 2021 Board Meeting. Respondent denies the remaining
allegations therein.

7. Answering paragraph 16, Respondent, denies the allegations therein.

8. Answering paragraph 17, Respondent admits the allegations contained in the first
and second sentence contained therein. Respondent denies the remaining allegations therein.

0. Answering paragraph 18, Respondent denies the allegations contained in the first
sentence therein. Respondent admits the remaining allegation contained therein.

10.  Answering paragraphs 19 and 20, Respondent admits the allegations contained

therein.

11
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11.  Answering paragraphs 21 and 22, Respondent denies the allegations contained
therein.

12.  Answering paragraph 23, Respondent admits the allegations contained therein.

13.  Answering paragraph 24, Respondent denies the allegations contained therein.

14.  Answering paragraph 25, Respondent admits the allegations contained the first
sentence of the paragraph. Respondent denies the remaining allegations contained therein.

15.  Answering paragraphs 26 and 27, Respondent denies the allegations contained
therein.

16.  Answering paragraph 28, Respondent admits the allegations contained in the first
sentence therein. Respondent denies the remaining allegations contained in the paragraph.

17.  Answering paragraphs 29 through 36, Respondent denies the allegations
contained therein.

18.  As to the Complaint’s prayer for relief and any allegations not specifically
responded to, if an answer is required, Respondent denies all the allegations and averments

contained therein.

AS AND FOR ITS SEPARATE AND AFFIRMATIVE DEFENSES,
RESPONDENT AVERS AS FOLLOWS

A. The Board lacks jurisdiction to hear this matter, which is “clearly a contract

grievance ripe for arbitration. The Board’s position is well-established.” Education Support

Employees Association vs. Clark County School District, EMRB Item No. 288, Case No. Al-

045509 (March 11, 1992), citing, Clark County Classroom Teachers Association vs. Clark

County School District, EMRB Item No. 130, Case No. A1-045351 (April 29, 1982) and Clark
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County Classroom Teachers Association vs. Clark County School District, EMRB Item No. 203,

Case No. A1-045408 (March 16, 1988).

B. The Complaint does not allege, establish or contain a clear and concise statement
of the facts constituting the alleged practice sufficient to raise a judiciable controversy under
chapter 288 of NRS, which is required by NAC 288.200. The Complaint is insufficient and
defective. Therefore, the Board should dismiss the Complaint in its entirety.

C. Any of the District’s employment decisions or actions regarding the Complainant
or its members were based on legitimate, non-discriminatory reasons, unrelated to political or
personal reasons.

D. Complainant has filed grievances and complaints regarding the same facts and
circumstances alleged in the Complaint pursuant to the applicable CBA, which are still active
and have not been finally determined through the grievance and complaint mechanisms.

E. Complainant and its members failed to exhaust their administrative remedies and

so the doctrines of estoppel and waiver preclude this action.

F. Respondent’s actions toward Complainant and its members were at all times made
in good faith.
G. At the time of filing of Respondent’s Answer, all possible affirmative defenses

may not have been alleged pending the development of sufficient facts after reasonable inquiry;
therefore Respondent reserves the right to amend its Answer to the Complaint to allege additional
affirmative defenses if warranted by subsequent investigation.

/1

/1
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BASED UPON THE FOREGOING, Respondent requests the following relief:

1. That a decision be entered in favor of Respondent and against the Complainant,
that the Complaint and the claims on file herein be dismissed with prejudice, and that any relief
be denied, with Complainant taking nothing thereby;

2. For Respondent’s costs and reasonable attorneys’ fees; and,

3. For such other and further relief as the Court deems just and proper.

DATED this 1% day of February, 2022.

WASHOE COUNTY SCHOOL DISTRICT
OFFICE OF THE GENERAL COUNSEL

By: /s/Christopher B. Reich. Esq.
CHRISTOPHER B. REICH, ESQ.
Nevada Bar No. 10198
Deputy Chief General Counsel
NEIL A. ROMBARDO, ESQ.
Nevada Bar No. 6800
Chief General Counsel
SARA K. MONTALVO, ESQ.
Nevada Bar No. 11899
General Counsel
ANDREA L. SCHULEWITCH, ESQ.
Nevada Bar No. 15321
Associate General Counsel
Washoe County School District
P.O. Box 30425
Reno, NV 89520-3425

Attorney for Respondent
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.070, I certify that I am an employee of the WASHOE COUNTY
SCHOOL DISTRICT OFFICE OF THE GENERAL COUNSEL and that on this date I served a

true and correct copy of the preceding document addressed to the following:

Ron J. Dreher, Esq.

P.O. Box 40502

Reno, Nevada 89504
dreherlaw(@outlook.com

by electronic service by transmitting the copy electronically as an attachment to electronic mail

in portable document format.

DATED this 1% day of February, 2022.
/s/Breanne Read
Breanne Read
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Neil A. Rombardo, Esq., Nev. Bar No. 6800

Christopher B. Reich, Esq., Nev. Bar No. 10198 FILED

Sara K. Montalvo, Esq., Nev. Bar No. 11899 March 1. 2022
Andrea L. Schulewitch, Esq., Nev. Bar No. 15321 State of I\’l evada
WASHOE COUNTY SCHOOL DISTRICT EMRB
P.O. Box 30425 E.i:OB-a.r;l. '
Reno, NV 89520-3425
Telephone: 775-348-0300
Fax: 775-333-6010
Attorneys for Respondent

BEFORE THE STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

ASSOCIATION OF PROFESSIONAL-
TECHNICAL ADMINISTRATORS,
CaseNo.:  [JJ2022-002
Complainant,
PANEL F

VS.
WASHOE COUNTY SCHOOL DISTRICT,

Respondent.
/

RESPONDENT’S PRE-HEARING STATEMENT

Respondent, Washoe County School District (District), a political subdivision of the State
of Nevada, through its Office of the General Counsel, by Christopher B. Reich, Esq., files its Pre-
Hearing Statement pursuant to NRS 288.110 and NAC 288.250, as follows:

I. ISSUES OF FACT AND LAW TO BE DETERMINED

Based on the facts of this case, the parties conduct as a whole, and the totality of the
circumstances, did the Respondent violate the provisions of NRS 288.270(1)(a), (b), (f) or (e)?
The Complainant “bears the burden of proof to show that a violation has occurred.”

Nassiri v. Chiropractic Physicians’ Bd., 130 Nev. Adv. Op. 27, 327 P.3d 487 (2014). The
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Respondent “bears the burden of proof to establish an affirmative defense.” Laborers Int’l Union,

Local 169 v. Washoe Medical Center, Item No.1 (1970).

II. MEMORANDUM OF POINTS AND AUTHORITIES

A. The Board should find in favor of the District and Dismiss the Complainant’s
Prayer for Relief as to alleged violations of NRS 288.270(1)(a), (b) and (f) because
there are no facts alleged to support a violation of those NRS 288.270 prohibited
practices.

The Association of Professional and Technical Administrators (APTA) Complaint is
ambiguous and difficult to decipher with regard to what NRS 288.270(1) prohibited practices the
District is alleged to have violated. At the bottom of page 2 of the Complaint there is a heading
“COUNT I PROHIBITED PRACTICES” immediately preceding allegation paragraph 6,
alleging, “APTA asserts that the WCSD, by and through its representatives, has not bargained in
good faith as required under Nevada Revised Statutes 288.270(1 )( e ), and as such has committed
prohibited practices against APTA.” (C. at § 6) The Complaint then alleges certain facts (some
accurate, some inaccurate and some false) regarding the parties collective bargaining through
2021 through twenty paragraphs, generally regarding the scheduling and changing dates for
bargaining sessions and proposal exchanges. (C. at 9 7-35 and A at 99 4-17.) The Complaint
then, at paragraph 36, alleges “The District's actions, by and through the actions and inaction of
its representatives during the APTA negotiations, and subsequent to APTA's declaration of
impasse, constitute prohibited practices. Specifically, in violation of N.R.S. 288.150(1) and
N.R.S. 288.270(1)(a-b e-f).” (C. at q 6). (Emphasis added.) The APTA appears to be throwing in
that the District violated NRS 288.270(1)(a), (b) and (f) at the end of the Complaint without
defining or pointing to what Complaint allegations are relied upon for these alleged violation.

NAC 288.200 1. (c) requires, A clear and concise statement of the facts constituting the

alleged practice sufficient to raise a justiciable controversy under chapter 288 of NRS, including

2
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the time and place of the occurrence of the particular acts and the names of persons involved; . .
.7 NRS 288.270 1 (a) (b) and (f) hold: “It is a prohibited practice for a local government
employer or its designated representative willfully to:

(a) Interfere, restrain or coerce any employee in the exercise of
any right guaranteed under this chapter.

(b) Dominate, interfere or assist in the formation or administration
of any employee organization.

(f) Discriminate because of race, color, religion, sex, sexual
orientation, gender identity or expression, age, physical or visual
handicap, national origin or because of political or personal
reasons or affiliations.

NRS 288.270 1 (a) (b) and (f). (Emphasis added.)

There is no factual allegation contained in the Complaint that the District interfered,
restrained or coerced any employee represented by APTA in the exercise of any right guaranteed
under Chapter 288. Likewise, there is no factual allegation in the Complaint that the District
dominated, interfered or assisted in the formation or administration of the APTA. Finally there
is no factual allegation in the Complaint that the District discriminated against any APTA
Member for the reasons articulated in NRS 288.270(1)(f). In fact, the APTA does not even
request a finding that the District violated NRS 288.270(1)(f) in the Complaint’s Prayer for
Relief. The APTA appears to add these alleged violations as an afterthought to drafting the
Complaint and decided to pile on additional alleged violations out of thin air. Moreover, APTA
will not present any evidence that can prove any allegations that the District violated NRS
288.270(1)(a) (b) and ().

Therefore, the Board should find that these alleged violations are not supported by the

factual allegations of the Complaint and find in favor of the District and dismiss the alleged

violations of NRS 288.270(1)(a), (b) and (f).
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B. The Board should find that the District did not violate NRS 288.270(1)(e).

The Act imposes a reciprocal duty on employers and bargaining
agents to negotiate in good faith concerning the mandatory
subjects of bargaining listed in NRS 288.150. . . . It is a prohibited
practice for a local government employer willfully to refuse to
bargain collectively in good faith with the exclusive representative
as required in NRS 288.150. NRS 288.270(1)(e). . . .

A party's conduct at the bargaining table must evidence a sincere
desire to come to an agreement. The determination of whether
there has been such sincerity is made by drawing inferences from
conduct of the parties as a whole. . . . The duty to bargain in good
faith does not require that the parties actually reach an agreement
but does require that the parties approach negotiations with a
sincere effort to do so. . . . In order to show 'bad faith', a
complainant must present 'substantial evidence of fraud, deceitful
action or dishonest conduct.” . . . Adamant insistence on a
bargaining position or "hard bargaining" is not enough to show bad
faith bargaining.

Int'l Ass'n of Fire Fighters, Local 5046 v. Elko County Fire Prot. Dist., Case No. 2019-

011, Item No. 847-A, at 4-5. (Citations omitted.)

The alleged facts of this matter are similar to the facts contained in Int'l Ass'n of Fire

Fighters, Local 5046 v. Elko County Fire Prot. Dist., Case No. 2019-011, Item No. 847-A. In

Item No. 847-A, regarding the cancelling and rescheduling of negotiation meetings by the parties
due funding and budget issues being in flux. For instance, regarding allegations contained in
paragraph 15 of the Complaint, the District told APTA that due to changes to K-12 funding from
the Nevada State Legislature and that the District’s final Amended Budget would not be
completed until after the June 22, 2021 District Board Meeting because the District Business
Office needed to assess the changes made by the Legislature. As such, the District would not
have budget information necessary to base any financial counter-proposals to present to APTA

on June 9, 2021 and to meet only to discuss previously discuss language proposals would not be
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productive for the parties and the bargaining process. So, setting the next bargaining session to a
date after the June 22, 2021 District Board meeting is in the best interests of both parties.

This was not a simple change in the June amended final budget compared to the final
budget adopted in May or the tentative budget adopted in April. This was a complete change.
This year there was more up in the air in the legislature than ever before. The Legislature required
the District to completely change the budget mid-way through the process. This was because the
State was scheduled to implement a new school funding formula, changing from the previous
funding model called the ‘“Nevada Plan” to a new ‘“Pupil Centered Funding Plan”
(PCFP). Complicating things further, in January 2022, the Governor proposed a hybrid plan that
was a combination of the two plans. The Legislature then rejected this plan and went with full
implementation of the PCFP. Then, in late May, based on revised State revenue estimates from
the Economic Forum, the legislature added funding for K-12 education. District kept the APTA
bargaining team apprised of the changing budget issues during the course of the bargaining
process.

Unlike the facts in Int'l Ass'n of Fire Fighters, Local 5046 v. Elko County Fire Prot. Dist.,

there is no requirement contained in the ground rules signed by parties to meet within a certain
time when rescheduling meetings. The District reasonably rescheduled negotiation meetings with
Complainant and bargained in good faith.

Complainant in this case cannot meet its burden of proof to show that a violation has
occurred in this matter because “[i]n order to show ‘bad faith’, a complainant must present
‘substantial evidence of fraud, deceitful action or dishonest conduct.” Id. There is no evidence of
Respondent committing fraud, deceitful action or dishonest conduct. Respondent’s actions

toward Complainant and its members were at all times made in good faith.
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Based on the facts of this case, the parties conduct as a whole, and the totality of the

circumstances, the Board will find that Respondent did not engage in bad faith bargaining and

the Respondent has not violated NRS 288.270 (1) (a), (b), (e) or (f).

III.

NAC 288.250 (1) (¢) STATEMENT

The District is not aware of any pending or anticipated administrative, judicial or other

proceedings related to the subject of the hearing in this matter.

Iv.

A.

DISTRICT WITNESSES

Anthony Spotts, District Labor Relations Specialist since December 3, 2013. Eight
years of Labor Relations experience. District Chief Negotiator with APTA for the
bargaining that is at the center of this matter. Mr. Spotts, will testify regarding the
relevant material facts at issue in this matter, including matters relating to
Complainant’s claims and/or Respondents’ defenses.

. John Listinsky, District Labor Relations Manager since August 25, 2021 Over 40

years of Labor Relations work in both private and public sectors. (22 years Anheuser-
Busch, Co.’s, 4 years Thermo Fisher, 5 years Pearl Co.’s, 8 years Washoe County, 4
years consulting). First Chair in 140+ negotiations. Initial labor relations skill set
developed as a Field Representative with SEIU and AFL-CIO. Mr. Listinsky was a
member of the District bargaining team and will testify regarding the relevant material
facts at issue in this matter, including matters relating to Complainant’s claims and/or
Respondents’ defenses.

Emily Ellison, District Chief Human Resources Officer, employed by the District in
July 2014 as the Director of Talent Acquisition. Appointed as Chief Human
Resources Officer in May 2018. Prior to working with the District, Ms. Ellison spent
11 years in private sector staffing and recruiting and was an Area Vice President for
a large, national staffing company with responsibility for $20 million in revenue and
offices in four states. She is certified as a Senior Professional in Human Resources
(SPHR) and as a Senior Certified Professional through the Society of Human
Resources Management. Ms. Ellison oversees the District’s Department of Labor
Relations and was as a member of the District bargaining team. Ms. Ellison will testify
regarding the relevant material facts at issue in this matter, including matters relating
to Complainant’s claims and/or Respondents’ defenses.

Mark Mathers, District Chief Financial Officer since October 23, 2017. Prior to being
appointed by the District, Mr. Mathers served as Budget Manager for Washoe County,
Nevada, from January 2015 through October 2017. Previously, he served as Chief
Deputy Treasurer for the State of Nevada and Chief Deputy Treasurer for the State of
Missouri. He also served as Director of Investments for the State of Missouri. His

6
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local government experience also includes 10 years with the County of San
Bernardino, California, in which he served as assistant debt manager helping to
manage a debt portfolio of more than $1.5 billion, and chief investment officer and
cash manager. Mr. Mathers will testify regarding the relevant material facts at issue
in this matter, including matters relating to Complainant’s claims and/or
Respondents’ defenses.

V. ESTIMATED TIME

The District estimates that it will need five hours to present its position.

VI. CONCLUSION

BASED UPON THE FOREGOING AND AFTER HEARING, Respondent requests the
following relief:

1. That a decision be entered in favor of Respondent and against the Complainant, that the
Complaint and the claims on file herein be dismissed with prejudice, and that any relief
be denied, with Complainant taking nothing thereby;

2. For Respondent’s costs and reasonable attorneys’ fees; and,

3. For such other and further relief as the Court deems just and proper.
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DATED this 1* day of March, 2022.

WASHOE COUNTY SCHOOL DISTRICT
OFFICE OF THE GENERAL COUNSEL

By: /s/Christopher B. Reich, Esq.

CHRISTOPHER B. REICH, ESQ.
Nevada Bar No. 10198

Deputy Chief General Counsel
NEIL A. ROMBARDO, ESQ.
Nevada Bar No. 6800

Chief General Counsel

SARA K. MONTALVO, ESQ.
Nevada Bar No. 11899

General Counsel

ANDREA L. SCHULEWITCH, ESQ.
Nevada Bar No. 15321

Associate General Counsel
Washoe County School District
P.O. Box 30425

Reno, NV 89520-3425

Attorney for Respondent
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.070, I certify that [ am an employee of the WASHOE COUNTY
SCHOOL DISTRICT OFFICE OF THE GENERAL COUNSEL and that on this date I served a

true and correct copy of the preceding document addressed to the following:

Ron J. Dreher, Esq.

P.O. Box 40502

Reno, Nevada 89504
dreherlaw(@outlook.com

by electronic service by transmitting the copy electronically as an attachment to electronic mail

in portable document format.

DATED this 1% day of March, 2022.
/s/Christopher B. Reich
Christopher B. Reich
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FILED

Ronald J. Dreher, Esq. March 1, 2022
P.O. Box 6494 State of Nevada
Reno, NV 89513 E.M.R.B.

(775) 846-9804

dreherlaw(@outlook.com 8:39am.

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

ASSOCIATION OF PROFESSIONAL- Case Number: 2022-02
TECHNICAL ADMINISTRATORS,

Complainant,
V.

WASHOE COUNTY SCHOOL DISTRICT,

Respondent,

COMPLAINANT’S PRE-HEARING STATEMENT

COMES NOW Complainant, ASSOCIATION OF PROFESSIONAL-TECHNICAL
ADMINISTRATORS, (APTA), by and through its undersigned council, herein files its pre
hearing statement in accordance with NAC 288.250. Complainant incorporates by reference thd
Complaint filed on January 7, 2022.

I

STATEMENT OF FACTS

APTA and the Washoe County School District (District) are operating under a collective
bargaining agreement (CBA) which began on July 1, 2019 and expired on June 30, 2021. APTA)

through its designated representative Ron P. Dreher, noticed the District of its intent to open|
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negotiations for a successor agreement on January 13, 2021. It should be noted that Mr. Dreher
represents three (3) bargaining groups at the District to include APTA, the Washoe School
Principals’ Association (WSPA) and the Washoe County School Police Officers’ Association
(WCSPOA).

The District did not respond with dates that its team would be available until March 22,
2021. The District stated it was available on April 15, April 28, April 29, May 3 and May 4, 2021
for negotiations and the parties scheduled negotiations for those dates.

The parties participated in seven (7) subsequent negotiation sessions after the ground rule
session. Those negotiation sessions occurred on April 28, 2021, May 3, 2021, May 19, 2021, July
26,2021, September 7, 2021, September 22, 2021, October 1, 2021, and October 21, 2021. APTA|
declared impasse at the October 21, 2021, session.

At the April 15, 2021, negotiation session, the District cancelled the negotiation sessiong
that had been scheduled for April 29 and May 4, 2021. Mr. Spotts stated that the District could nof
possibly negotiate on consecutive dates as the District would be unable to fully evaluate thg
proposals. At this session, APTA provided the District with nine (9) proposals containing
economic and non-economic issues. The District did not have any proposals for this session and
made no counterproposals to APTA.

On April 28,2021, APTA provided the District with five (5) additional economic and non-
economic proposals. The District provided four (4) non-economic proposals and did not provide
any counterproposals to APTA’s proposals. On May 3, 2021, APTA provided counterproposals
to the District and the District provided no counterproposals or new proposals. The District stated

that it could not counter any of the APTA economic proposals due to its finances being unsettled.
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On May 19, 2021, APTA provided two (2) non-economic proposals to the District and the
District provided one (1) counterproposal to a non-economic APTA proposal.

On May 26, 2021, the District cancelled the scheduled June 9, 2021, negotiation session
explaining that they were unable to talk about financial proposals and that it was unprepared to
respond to any other proposals before June 22, 2021.

On July 26 2021, APTA provided three (3) non-economic counterproposals to the District,
The District proposed two (2) non-economic proposals.

On September 7, 2021, The District, in violation of the ground rules, attempted to add a
new proposal into one of the APTA proposals. The District, after being confronted with thig
violation eventually withdrew the new proposal language. During this session, the District
provided two (2) non-economic proposals and one (1) economic counterproposal. This was the
first counterproposal by the District to any APTA economic proposal since the beginning of
negotiations. The District’s proposal was for a 1% COLA in the first year of proposed two (2) yeat
contract while simultaneously rejecting all other APTA economic proposals. The District
negotiation team added that the 1% COLA was the only money they were authorized to bring to
the table because anything else was beyond their parameters.

At the September 22, 2021 session, no counterproposals were exchanged and at the October
1, 2021 negotiation session, the District gave an updated, verbal economic proposal. This verbal
proposal was to increase the economic proposal over the two (2) year agreement from a 1%
increase to a 2% total increase over the life of the contract by taking money already in the contract
and using it to pay for the COLAs. The District stated it would not be possible to give a written

proposal prior to October 19, 2021.
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The parties met again on October 21, 2021 which resulted in APTA declaring impasse.
Prior to declaring impasse, the parties reached tentative agreements on only two (2) items. One
of these agreements dealt with duplicative language and the other consisted of minor language
updates.
11

ISSUES OF FACT TO BE DETERMINED

A. Whether the District has did not bargain in good faith as required under Nevada
Revised Statutes 288.270(1)(e).

B. Whether District representatives asserted that the District was unable to negotiate
economic issues until after June 22, 2021, as these were outside of their parameters.

C. Whether the District, after canceling the June 9, 2021 session on May 26, 2021
refused to schedule another negotiation session before July 26, 2021, saying they were unavailable
before that date then subsequently scheduling and holding negotiations with another bargaining]
unit on July 1, 2021.

D. Whether the District refused to hold negotiation sessions on July 26, 2021 and Julyj
29, 2021 stating that negotiation sessions that were three days apart would not be productive.

E. Whether the District provided any economic proposals at the July 26, 2021 session§
in accordance with the assertions of its representatives that it was now able to do so.

F. Whether a negotiation session was held on September 7, 2021.

G. Whether at the October 21, 2021 session, the District presented one (1) updated
economic counterproposal and three (3) non-economic counterproposals. Whether at this session,
the District’s chief negotiator, Anthony Spotts stated that if the item was not included in these fout
(4) counterproposals, it was rejected or withdrawn. Whether Mr. Spotts added that he was not able
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to add additional economic or other proposals due to everything else being outside the parameters|
of the board and the negotiations team would need to go back to the School Board and get approval
for any additional monies.

H. Whether APTA and the District were able to reach tentative verbal agreements on
two (2) of the District’s non-economic counterproposals, specifically Articles 15 and 18, which
the District then initially pulled from discussions and refused to sign once impasse was declared.

L. Whether the District limited the time for negotiation sessions to less than 1 and !4
hours due to the District having nothing to provide or discuss at the sessions.

J. Whether APTA declared impasse due to its belief that the District was nof
bargaining in good faith by refusing to hold negotiations sessions when scheduled, limiting
negotiation sessions to two (2) hours or less, that the District representatives lacked the authority]
to negotiate the contract, the lack of proposals and counterproposals from the District and the lack]
of evidence of a desire to come to an agreement.

K. Whether the District’s Director of Labor Relations, John Listinsky, called Mr
Dreher on October 22, 2021 and threatened to use the District resources against Mr. Dreher and
Mr. Dreher’s bargaining groups based on APTA’s declaration of impasse. Whether Mr. Listinsky
refused to meet further with Mr. Dreher concerning any of the groups Mr. Dreher represents at the
District and whether Mr. Listinsky stated he would no longer speak to Mr. Dreher.

L. Whether Mr. Listinsky, following this phone call, sent an email to Mr. Drehet
attacking Mr. Dreher personally and confirming the cancellation of a scheduled labor meeting that
was to be held on the morning of October 22, 2021.

M. Whether Mr. Listinsky’s threat to no longer talk to Mr. Dreher indicated that thg
District, through Mr. Listinsky, would no longer speak to any of these three groups.
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N. Whether Mr. Listinsky took immediate action to interfere, restrain or coerce an|
employee in exercising their rights under NRS Chapter 288 by threatening to no longer agree to
the additional pay an employee was entitled to based on the employee and the WSPA using Mr|
Dreher as their representative.

0. Whether Mr. Dreher filed a complaint with Mr. Listinsky’s supervisor, Emilyj
Ellison, the Chief Human Resources Director for the District.

P. Whether Mr. Listinksy interfered in the administration of an employee organization,
or “end-run bargaining”, by refusing to further speak to Mr. Dreher, the designated representative,
and instead contacting the president of WSPA to discuss ongoing negotiation proposals.

Q. Whether, on November 19, 2021, the District stated that the earliest possible dates|
that its team was available to hold the interest arbitration with APTA was May 2 and May 3, 2022}
and then, on January 4, 2022, the District subsequently agreed to arbitrate a separate matter with a
different bargaining group on April 6 and April 7, 2022.

R. Whether the parties met on December 16, 2021 in off-the-record discussions tq
attempt to reach an agreement on the contract. That at this session, whether the District
representatives did not provide any proposals, nor counter-proposals, limited the meeting to lesg
than one (1) hour, and stated that they had to go back to their clients to discuss the APTA proposals
prior to being able to have any further discussions.

S. Whether on December 22, 2021, APTA provided the District with two (2) signed
language proposals which been previously agreed to by the District and APTA prior to the
declaration of impasse which the District refused to sign.

T. Whether on December 23, 2021, the District provided its finding into Mr. Dreher’
complaint in which Ms. Ellison found that “Mr. Listinsky's conduct was not consistent with
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District expectations regarding professionalism,” and stated that “appropriate action has been
taken to address this concern.”
U. Whether the District’s actions constitute prohibited practices in violation of N.R.S
288.150(1) and N.R.S. 288.270(1)(a-b, e-f).
11

ISSUE OF LAW

1. Whether Respondent did not bargain in good faith in violation of NRS 288.150(1).

2. Whether Respondent interfered, restrained or coerced an employee in the exercise of anyj
right guaranteed under this chapter in violation of NRS 288.270(1)(a).

3. Whether Respondent dominated, interfered or assisted in the formation or administration|

of any employee organization in violation of NRS 288.270(1)(b).

4. Whether Respondent negotiated in good faith at reasonable times and places in accordance
with NRS 288.270(1)(e).
5. Whether Respondent discriminated against Complainant because of personal reasons of

affiliations in violation of NRS 288.270(1)(f).
v

POINTS AND AUTHORITIES

The obligation imposed upon both management and labor organizations to bargain|
collectively in good faith includes a mutual obligation to meet at reasonable times, for reasonablg
amounts of time, and to bargain in good faith in negotiations to reach an agreement. As this Board
has previously held, the Local Government Employee-Management Relations Act (EMRA
imposes a reciprocal duty on employers and bargaining agents to “negotiate in good faith” on
those subjects listed in NRS 288.150, and a refusal by either party to do so is “a prohibited labot
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practice.” City of Reno v. International Assoc. of Firefighters Local 731, Item No. 253-A, Casd
No. Al-045472 (Feb. 8, 1991). This Board added that the “duty to bargain in good faith does nof
require that the parties actually reach an agreement but does require that the parties approach
negotiations with a sincere effort to do so.” Id. When determining whether the sincere negotiations
have occurred, the Board will draw “inferences from conduct of the parties as a whole." Id.
(quoting NLRB v. Insurance Agent's International Union, 361 U.S. 488 (1970). Cancelling
multiple previously scheduled meetings without good cause is evidence of bad faith. /d. Likewise
a refusal to meet with the Association is “an indisputable instance of failure to bargain in good
faith.” City of Reno v. Reno Police Protective Ass'm. 98 Nev. 472, 653 P.2d 156 (1982)
Furthermore, it is a “significant indicator of bad faith bargaining” when a party does not designate
a representative or team that has the authority to negotiate the contract. Police Officers Association
of the Clark County School District v. Clark County School District, Iltem No. 809, Case No. A1
046113 (Oct. 20, 2015). The allegations of the complaint concern the alleged failure of the District
to negotiate in good faith. .

Nevada Revised Statute 288.280 provides that “[a]ny controversy concerning prohibited
practices may be submitted to the board” and the Nevada Supreme Court has recognized that the
“EMRB has exclusive jurisdiction over unfair labor practice issues.” City of Reno v. Reno Police
Protective Ass'n, 118 Nev. 889, 895, 59 P.3d 1212, 1217 (2002). As stated clearly and concisely
in the Complaint, APTA has raised multiple controversies concerning prohibited practices that arg
within the Board’s jurisdiction and are judiciable. Complainant has not filed any grievance
concerning the issues raised in the Complaint. There is no grievance concerning the same facts
and circumstances alleged in the Complaint and Respondent’s assertion that there is an outstanding
grievance that is covered under the CBA is fundamentally untrue. The Complaint in the above-
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captioned case alleges Chapter 288 prohibited practices violations. It is well established that the
“Board is permitted to hear and to determine any complaint arising out of the interpretation of, o1
performance under, the provisions of Chapter 288.” LA.F.F. Local 731 v. City of Reno, EMRB
Item No. 257, Case No. A1-045466 (Feb. 15, 1991). An interest arbitration, which will be held
between the parties, is not a grievance arbitration covered under the CBA.

An employer’s actions can be said to violate NRS 288.170(1)(a) if its conduct can bg
reasonably said to interfere with the “free exercise of employee rights under the Act." Juvenile
Justice Supervisors Ass 'n v. County of Clark, Case No. 2017-020, Item No. 834 (2018), citing
Clark Cty. Classroom Teachers Ass'n v. Clark County Sch. Dist., EMRB Item No. 237, Case No
A1-04543 (Dec. 13, 1989). To determine if there is a valid claim, a three part test is used that askg
if "(1) the employer's action can be reasonably viewed as tending to interfere with, coerce, or deter;
(2) the exercise of protected activity [by NRS Chapter 288]; and (3) the employer fails to justify
the action with a substantial and legitimate business reason." Billings and Brown v. Clark County
EMRB Item No. 751 (May 2, 2012); citing Medeco Sec. Locks, Inc. v. NLRB, 142 F.3d 733, 745
(4th Cir. 1988). An employer’s acts need not be coercive in actual fact, but rather if the act or acts
had a reasonable tendency, when looking at the overall circumstances, to intimidate. /d. An
employee reasonably seeking Association representation who is interfered with for no legitimate
business purpose fails this three part test and has a valid claim.

Employer conduct that can be reasonably construed as dominating or interfering with an|
employee organization constitutes a violation of NRS 288.270(1)(b). International Assoc. of
Firefighters, Local 1285 v. City of Las Vegas, Item No. 317, EMRB Case No. Al-045529 (Jung
15, 1993). An employer representative contacting the members of an employee organization, about
subjects not previously discussed or presented in negotiations to the designated Association
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representative, for the purpose of discussing these negotiation subjects violates the provisions of
NRS Chapter 288. Ormsby County Teachers Association vs. Carson City School District, Item No
114, Case No. A1-045339 (Apr. 22, 1981). Going directly to the members of the organization with
negotiating subjects, without first consulting the designated representative is “end-run bargaining’
and is a prohibited practice. /d.

The EMRA is unique in that it allows for discrimination based on personal reasons of

wn

affiliations. The Board has defined personal reasons “"non-merit-or-fitness factors and would
include the dislike of or bias against a person which is based on individual's characteristics, beliefs,
affiliations, or activities that do not affect the individual merit or fitness for any particular job.’
Kilgore v. City of Henderson, Item No. 550H, Case No. A1-045763 (Mar. 30, 2005) (approved by
the Nevada Supreme Court in City of North Las Vegas v. Glazier, Case No. 50781 (unpublished|
2010)). Discriminating against an employee organization or individual employees based on aj
personal dislike for the designated representatives is a violation of NRS 288.270(1)(f).

\%

NAC 288.250(1)(¢c) STATEMENT

APTA is not aware of any outstanding, pending or anticipated judicial or administrativg

hearing related to this matter.
VI

LIST OF POTENTIAL WITNESSES

The following persons may be called by the Association to testify regarding the
allegations of the complaint: A list of witnesses and their qualifications, including a brief

summary of their expected testimony;
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A. Ronald P. Dreher — APTA Chief Negotiator — Mr. Dreher has approximately 40
years of negotiation and labor relations experience.

B. Anthony McMillen — APTA Board Member — Mr. McMillen is a District
employee, a Professional Technical representative of APTA, a current APTA board member and
previous APTA president.

C. Shannon Colon — APTA Negotiation Team Member — Ms. Colon is a school
psychologist with the District, a Psychologist representative of APTA and an APTA negotiation
team member.

D. Freeman Holbrook — Mr. Holbrook is an assistant principal and WSPA president.

E. Eric Diamond — Mr. Diamond is a police officer and WCSPOA president.

F. Kristen Flagvedt — Ms. Flagvedt is a Special Education Administrator at the
District and member of WSPA.

G. Angela Flora — Ms. Flora is a director of Special Education and a WSPA Board
member.

The foregoing witnesses are expected to testify regarding the facts set forth above, the
impact the District’s actions on the Associations ability to bargain and matters relating td
Complainant’s claims and/or Respondent’s defenses.

G. All witnesses identified by the Respondent.

vl

ESTIMATE OF TIME

The Association estimates that it will take approximately eight (8) hours to present its case
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DATED this 1st day of March, 2022.

Respectfully submitted,

e / L
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Attorney for APTA
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CERTIFICATE OF ELECTRONIC MAILING

The undersigned hereby certifies that [ am the attorney for the Association of Professional-
Technical Administrators and that on this date I sent by electronic mail, an original copy of thg
Association of Professional-Technical Administrators vs. Washoe County School District, Casd
Number 2022-02, Pre-Hearing Statement to:
Bruce Snyder, Commissioner

Government Employee-Management Relations Board
emrb@business.nv.gov

DATED this 1% day of March, 2022.

RONALD J. DREHER
Attorney for APTA
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CERTIFICATE OF ELECTRONIC MAILING

The undersigned hereby certifies that [ am the attorney for the Association of Professional-
Technical Administrators and that on this date I sent by electronic mail, an original copy of the
Association of Professional-Technical Administrators vs. Washoe County School District, Casd
Number 2022-02, Pre-Hearing Statement to:
Christopher Reich
Deputy Chief General Counsel

Washoe County School District
creich@washoeschools.net

DATED this 1% day of March, 2022.

ey //ZC

RONALD J. DREHER
Attorney for APTA
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James J. Conway, Esq.
Nevada Bar No. 11789

UNIVERSITY MEDICAL CENTER FILED

OF SOUTHERN NEVADA February 16, 2022
1800 W. Charleston Blvd. State of Nevada
Las Vegas, Nevada 89102 EMRB

Tel. No.: (702) 224-7140 S

Fax No.: (702) 383-3893 3:43pm.

james.conway(@umcsn.com

Attorney for Respondent,
University Medical Center of Southern Nevada

BEFORE THE
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

Case No.: 2021-016
INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501,
AFL-CIO,

STIPULATION AND ORDER

Complainant,

VS.

UNIVERSITY MEDICAL CENTER OF

)
)
)
)
)
)
)
)
)
SOUTHERN NEVADA, )
)
)

Respondent.

IT IS HEREBY STIPULATED and agreed by and between Complainant,
INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL 501, AFL-CIO, and
Respondent, UNIVERSITY MEDICAL CENTER OF SOUTHERN NEVADA, that all of
Complainant’s claims against Respondent in the above-captioned action are hereby
DISMISSED with Prejudice, with each party to bear their own attorneys’ fees and costs.

/1
/1
/1
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IT IS SO STIPULATED.

Dated this 16" day of February, 2022. Dated this 16th day of February, 2022.
UNIVERSITY MEDICAL CENTER INTERNATIONAL UNION OF
OF SOUTHERN NEVADA OPERATING ENGINEERS LOCAL
501, AFL-CIO
/s/ James Conway /s/ Justin Crane
James J. Conway, Esq. Justin M. Crane, Esq
Attorney for Respondent, Attorney for Complainant,
UNIVERSITY MEDICAL CENTER OF INTERNATIONAL UNION OF
SOUTHEN NEVADA OPERATING ENGINEERS LOCAL 501,
AFL-CIO
ORDER

IT IS HEREBY ORDERED that pursuant to the Stipulation between Parties to this
action, all of Complainant, INTERNATIONAL UNION OF OPERATING ENGINEERS
LOCAL 501°s claims against Respondent, UNIVERSITY MEDICAL CENTER OF
SOUTHERN NEVADA, in the above-captioned action are hereby DISMISSED with
Prejudice, each side to bear their own attorney’s fees and costs.

IT IS SO ORDERED.
Dated this day of February, 2022.

GOVERNMENT EMPLOYEE-
MANAGEMENT REALTIONS BOARD

By:

BRENT ECKERSLEY, ESQ., Chair
Respectfully Submitted by:

/s/ James Conway

James J. Conway, Esq.

Attorney for Respondent,
UNIVERSITY MEDICAL CENTER
OF SOUTHERN NEVADA
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