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STATEMENT OF THE NATURE OF THE PETITIONER’S INTEREST

The crux of this matter is the Union’s improper attenipt to insist on the continued
unlawful inclusion of the supervisory classitications of Director of Natural Resources.
Director of Information Technology. Director of ITuman Scrvices, Director of Planning.
Director of Public Works. Director of Facility Operations. and Director of Emergency
Management (“Subject Positions™) in the same collective bargaining unit as those
positions whom they directly supervise. Including supervisors in the same unit as those
they directly supervise is expressly prohibited by Nevada law. Petitioner. Nye County is
a local government emplover as defined by NRS § 288.060. and Respondent. Nye County
Management Employees Association ("NCMEA™) is an emplovee organizalion as
defined by NRS § 288.040. Pursuant to NRS § 288.140. it is the right of every local
government employee. subject te certain limilations, (o jom any employee organization
of the employee s choice or to refrain [rom joining any employee organization.

However. a key limitation on NRS § 288.140 is found in NRS § 288.170(3) whieh
prohibits supervisory employees from being a member of the same bargaining unit as the
employees under the dircetion of thai supervisory employee. NRS § 288.170(3) (... a
supervisorv emiployee nust not be a member of the same bargaining unit as the employees
under the direction of that . . . supervisery emplovee.” ). A “supervisery employee™ has
the meaning described in sub-paragraph {a) of subsection 1 of NRS § 288.138. See NRS
§ 288.170t6)b). A “supervisory ecmployee™ also bas the alternative definition described
in sub-paragraph (b} of subsection | of NRS § 288.138. See NRS § 288, 138(1 D). Asthe
Subject Positions meet both detinitions of “supervisory employee™ contained in NRS §
288.138 (formerly NRS § 288.075), it is a violation of Nevada Law [or the County to
Continue to engage in grievance arbitration with an improper unit. Therelore. the County
seeks a declaratory order finding the Subject Positions are supervisory emplovees and

ordering the Suhject Positions 10 be excluded from the NCMEA bargaining unit.
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Additionalty. the Petitioner seeks a preliminary injunction order directing that the
impasse factiinding proceedings before Arbitrator Gaba be stayved pending the resolution

of this petition by the Board.

FACTUAL BACKGROUND

lhe County and the Union are currently partics to a collective bargaining
agreement {"CBA™} with the term ol Tuly 1. 2019 through June 30.2022'. During the
negotiations for the successor agreement. the County initiafly reached a Tentative
Agreement (“TA”} on June 13. 2022, However. when the 1A’ed agreement was
presented to the Board of County Commissioners ("BOCC™) on July 25. 2022, the BOCC
voted to reject the agrecment expressing concerns aboul the composition of the
bargaining unii and whether the bargaining unit contained supervisors together with their
direct reports. The parties attempied lo negotiate the camposition of the bargaining unit
but the NCMEA was unwilling to agree to exclude the Subject Positions as supervisory
positions. with disect supervisory responsibilities over the positions of Geoscientist 111
Database Manager & Network Enginecr: Human Scrvices Manager & Program
Supervisor: Principal Planner & Assistant Planning Director: Utilities Superintendent &
Assisiant Public Works Director: and B& G Facility Manager {Supervised Positions™)
in the bargaining unit. See ¢BA av Addendum B. p.30. The position ol Dircetnr ot
Emerpency Managemeni was merged with the Fire Chiet position in approximately tuly
of 2018. and now functions as the head of the Pahrump Vailey Fire Department.

When the County raised this issue with the Union. the Union refused to agree 1o
exelude the Subjeet Positions from the Bargaining Unit and continues to demand that the
County negotiate a successor CBA without correcting the bargaining unil. Must recently.
on September 5. 2023, the NOCMEA forced the ‘County to participaie in impasse

factfinding. Thus. the Union is secking to iflegally represent the supervisory

The Employer Management Relations Board (hereinatter “the Buard™) may rake otticial 1otice of the
CRA. on {ile with the Board. pursuant to NAC 288,332
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classifications of Subject Positions in the same bargaining unit as their direct reports
(Supervised Positions).”

While the Subject Positions and the Supervised Positions are all purportedly
members of an employee assoctation of “management employees.” the merc title of the
Union does not make the Subject Positions properly included in the bargaining unit. The
Subject Positions are supervisory employecs pursuant to NRS § 288.138. which prevents
them from being members of the same cmployee organization as those employces they
direetly supervise. See NRS 288.170(3). Thus. under the authority of NRS § 288.170(3).
and NRS § 233B.120. the County submits this petition for a declaratory order to the
Board. In particular. the County requests a declaratory order stating that the Subject
Positinns cannot be members of the NCMEA bargaining unil because they are
supervisory employvees of Supervised Positions under NRS § 288.138.°

Further, the County requests a hearing on this petition under NAC 288.400. The
matters alleged in the petition and any supporting affidavits or other written evidence in
the memorandum of legal authorities do not permit the fair and expeditious disposition
ot the petition because this Board may require further testimony and supplemental
evidence to make an ullimate determination on the merits.

SPECIFIC PROVISIONS AND REGULATIONS IN QGUESTION

The specific provisions and regulations in question are the following: NRS §
288.170{3) (prohibiting supervisory cmplovees from being members of the same

bargaining unit as the employecs under the direction of those supervisory employecs).

Local governments and their employce associations have scveral times in the past erroneously and

improperly included supervisors in the same bargaining unit: See Ciny of Efho. EMRB No. 8312 see afvo
M Countv v, Nve Coanfv Association of Sherifi™s Supervisors (NCASSL er of. ltem No, 887, Case No,
2022-009. (July 19. 2023}, [n fact. in the pasi two years the Serpeants in the Nye County Sherifl™s Oftice
agreed 1o be removed from the Depmy bargaining unit. and Captains were removed from NCASS
(licutenant’s unil) pursuant to EMRB order,
" The County anticipates that the NCMEA will argue that the County challenged these same positions {0
years ago in Case No. A1-046095 and then dismissed the petition at that time. However. the decision to
dismiss the petition af that time does not mean that the positions are properly included in the bargaining
unit in perpetuity. The nature of the positions and responsibilities have changed in the last decade and with
the recent deeision in the Nve Comwnne v, NCOLSS of of. Tiem No. 887, the County is reassessing the
enmposition of all its bargaining units to make sure each bargaining unit is proper.
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and NRS § 288.138c1) (formerly NRS § 288.073) (regarding whether the Subject
Positions cannot be members of the NCMEA bargaining unit becausce the Subject

Positions are supervisors employees).

POSITION OF THE PETITIONER

The County maimains the following position: the Subject Positions cannot be
members of the NCMEA bhargaining unit which represents the Supcervised Positions
because the Subject Positions (Director of Natural Resources, Director of Information
Technology. Director of 1Tuman Services. Director of Planning. Director of Public
Works. Director of Facility Operations. and Director of Emwergency Management)
supervise the Supervised Positions (Geoscientist HI: Database Manager & Network
Engineer: Human Scrvices Manager & Program Supervisor: Principal Planner &
Assistant Planning Dircetor: Utilities Superintendent & Assistant Public Works Director:
and B& G Facility Manager: respectivelyt. The final Subject Position. the Director ol
Limergency Management position was merged with the Fire Chiet position. which is a
coniract position and is excluded 1rom all bargaining units with the County tand the Fire
Chief supervises all members ol the IAFF bargaining unit and is the deparunent head of
the Pahrump Valley Fire Departmenty. Thus. the Subject Positions are “supervisory
emplovees” under NRS § 288.138 and are prohibited {rom bcing in the same bargaining
unit as the positions they supervise pursuant to NRS § 288.170(3.

MEMORANDUM OF LEGAL POINTS AND AUTHORITIES

The Subject Poxitions Are Supervisory Employees Under NRS § 288. 138(1)(u)
And Cannot Be Members Of The NCMEA Bargaining Unit With
The Positions That They Supervise
The Subject Positions are ~supervisory emplovees™ under NRS Chapter 288, thus
disqualifving them from being members of NCMLEA.  Under NRS § 288.170(3).
“supervisory emplovees™ are prevented trom being in the same bargaining unit as those

emplovees they supervise. “Supervisory employees™ has the definition set forth in NRS
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§ 288.138. See NRS 288.170(6)a). NRS § 288.138(1)a) defines “supervisory

emplovee™ as:

Any individual having authority in the interest of the emplover 10 hire,
transfer, suspend. lay off. recall. promote. discharge. assign. reward or
discipline other employees or responsibility to direct them. to adjust their
grievances or etfectively wo recommend such action. if in connection with
the foregoing. the exercise ol such authorily is not ol a merely routine or
clerical nature, but requires the use of independent judgment. The exercise
of such authority shall not be deemed to place the employee in supervisory
employee status unless the exercise of such authority occupics a
signiticant portion of the emplovee’s workday. . .

NRS § 288.138(1)ta). This definition is the samc as the definition of “supervisory
employvee™ formerfy contained in NRS § 288.075(11a). In Cin of Efko, the Board
consider similar circumstances and found that sergeants were “supervisory employees™
under NRS § 288.075(1)a} and must be excluded from the bargaining unii for the
emplovees under the direction of the sergeants. See Ciny of Elko v. Elko Police Officers
Protective Assoc. Local 9110, Item No. 831, Case No. 2017-026. at ¥14 (Aug. 29. 2018).
The Board reached the same conclusion in the recemt case involving the removal of the
captain position [rom the NCASS bargaining unit. See Nve Cownv vo Nye Couniy
Association of Sheriff's Supervisors (NCASSY, et of. 1tem No. 887, Case No. 2022-009._ at
*3-6 (July 19. 2023). The Board considered the stafutory definition ot a “supervisory
emplovee” and found that an employee who satislied even one of the 12 alternative
criteria in the statute. satisfied the definition of a “supcrvisory employee™ and must be
excluded from the bargaining unit of employecs under that cmployec’s superviston. (it
of Elko. Ttem No. 8310 at *12-13. The presence of a supervisor in the same bargaining
unit as his direct reports creates a significant contlict of interest and divided lovaliies. /d
at *6 ("Finally. the Act recognizes the inherent contlict of interest by biturcating the
supervisars 1rom 1lhe employees which they supervise and 1w avoid these inherent
conflicts of interest in having a supervisor that has power and authority over the people
they supervise being in the same unit as the empleyees that are subject to their

supervisor,”).
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While the Board has proyvided that “the determination of whether a particular
¢mplovee or class of emplovees is a supervisory emplovee must be made on a case-by-
casc basis.” the facts of this case appear generally undisputed. See City of Reno v, Reno
Firefighters Local "31. ltem No. 777-B. Case No. A1-046049 (2012). In this case it
appears undisputed that the Subject Positions have the authority to assign. direct. reward
and discipline the Supetvised Positions and adjust the grievances of the Supervised
Positions. or 1o cffectively recommend such actions. The each of the Subject Positions
represents a promotion and at feast one level above the respective Supervised Positions
in the hierarchy and management structure ot the County. The exercise of the [oregoing
authority is not of a routine. clerical. or temporary nature. as almost every aspect ot'the
Subiject Positions’ daily job duties require reviewing and directing work of the Supervised
Positions and other employees in the County. Rather. the exercise of this authority
requires the use of independent judgment and occupies a significant portion of the
emplovee’s workday, Unlike the situation in the NCASS Case (exclusion ol Captains}.
the Subject Pasitions are not part ol a “para-military command structure™ and thus there
is no argument that these positions involve the narrow “acting supervisor” exception to
NRS §288.138(f)(a). Vhus. pursuant to NRS § 288.075(1)(a). the Subject Positions are
~supervisory emplovees” and are disqualified lrom membership in the bargaining unit of
the emplovees that they supervisc.

CONCLUSION

Based on the toregoing. the County requests a declaratory order stating that the
Subject Positions must be exciuded trom the NCMIZA bargaining unit because they are
/
/s
Iy
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supervisory employees (as defined by NRS § 288.138) of the Supervised Positions and
thus cannot be in the same bargaining unit as the employees whom they directly

supervise.
DATED this 27" day of November. 2023.

FISHER & PHILLIPS L1.P

By: s Affison L. Kheel, Bxe
Mark J. Ricciardi. Esq.
Allison L. Kheel, Esq.
300 South Fourth Street. Suite 1500
Las Vegas. Nevada 89101
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CERTIFICATE OF SERVICE

[ hereby certity that on the 27" day of November. 2023. 1 filed by electronic means

the lorceoing NYE COUNTY’S PETITION FOR A DECLARATORY ORDER, as

follows:

LLmployee-Management Relations Board
3300 W. Sahara Ave.. Suite 260
Las Vepas. Nevada 89102

emrbur business.nv.zay
I also mailed one copy of the (oregoing. certified mail. return receipt requested
prepaid postage. with an electronic copy addressed 1o the following:

Danicl Marks. Fsqg.
Adam Levin. Esq.
Law Office of Daniel Marks
530 South [ as Vegas Boulevard. Suite 300
Las Vegas. Nevada 89101
Atornevs for Responden.
Ave Counny Munugement Emplovees Association

By, 5 Stsan (Owens
An cmployee of Fisher & Phillips LLLP
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FISHER & PHILLIPS LLP
MARK J. RICCIARDIL LSQ.

Nevada Bar No. 3141 FILED
ALLISON L. KHEEL. ESQ. December 11, 2023
Nevada Bar No. 12986 e of Nevada
300 South Fourth Street, Suite 1300 Sta'é M.R.B

[Las Vegas, Nevada 89101

Telephone: (702) 252-3131

Facsimile: {702)252-7411

[i-mail: mricciardi‘tfisherphillips.com
E-mail: akheel«@fisherphillips.com
Arornevs for Petitioner. Nyve Couniy

212 p.m.

STATE OF NEVADA

EMTLOYEE-MANAGEMENT RELATIONS BOARD

NYE COLINTY. Case No.: 2023-033
Petitioner.
Vs,

NYE COUNTY MANAGEMENT
EMPLOYLELES ASSOCIATION.

Respondeni.

ACCEPTANCE OF SERVICE OF NYE COUNTY'S PETITION
FOR A DECLARATORY ORDER
CLARIFYING THE BARGAINING UNIT

The wndersigned hereby accepts service of Nye County’s Petition for a
Declaratory Order Clarifying the Bargaining Unit on behalf of the Respondent in the
above-captioned matter. Respondent shall have an additional thirty (30) days bevond
the twenty-one (21) days provided for under NAC 288.390. from the date of the filling
of the Acceptance of Service 10 respond to the Petition.

DATED this 11th day of December, 2023,

1 AW OFFICE OF DANIEL MARKS
By: s Adin Levine Ese

Daniel Marks. Esq.

Adam [evine. Esg.

530 South Las Vegas Boulevard. Suite 300
l.as Vegas. Nevada 89101
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MARK I. RICCIARDI. ESQ. FILED
Nevada Bar No. 3141 January 23, 2024
Al LISON L. KIHEE] . ESQ. State of Nevada
Nevada Bar No. 12986 E.M.R.B.

300 South Fourth Street. Suite 1500 10azem

Las Vegas. Nevada 89101

Telephone: (702 252-5151

Facsimile: (702)252-7411

E-mail: mricciardi-a [isherphitlips.com
[:-mail: akheel/@tisherphillips.com
Aitornevs for Petitioner. Nve County

STATLE OF NEVADA
EMPLOYEE-MANAGEMENT RELATIONS BOARD

MY COUNTY. Casc No.: 2023-033
Pctitioner.
VS,

NYE COUNTY MANAGEMENT
EMPLOYFES ASSOCIATION,

Respondent.

PETITIONER'S REPLY TO RESPONDENT'S ANSWER TO PETITION FOR
DECLARATORY ORDER CLARIFYING THE BARGAINING UNIT

Petitioner Nve County (“the County™). by and through its counsel of record.
Fisher & Phillips. LLP. hereby files this Reply w Respondent Nye County Management
Enplovees Association’s ("NCMEA™ Answer to Petition for Declaratory Order
Clarifving the Bargaining (nit.

NCMEAs entire defense to the County’s petition is grounded in alleged waiver.

Specificalls. NCMEA argues that a 2014 settlement agreement in EMRB Cuse No. Al-

' Notably. NCML.A is not contesting nor could it contest. the genvral jurisdiction of the EMRB
to consider the County 's peuition to clarity the bargaining unit. See NRS 2881700311 Any dispute hetween
the pariies as to whether an employee is « supervisar must be submiteed 1o the Buoard. "} temphasis added:
bicdine Vitluge Geierd Improvement District v Operuting Engiieers, fecal Uion No 3. Case No, Al-
045663 ltem No. 434B (2000} {entertaining unit clarification petitiony: MoeGili-Rutlh Comnfiduted Sewer
& TWuter Gemeral tmprovement Districi v Operting Engineers Local Noo 3 Case No, A 1-04505T e uf.
Ttem No. J4 1A 11999 tsamen: Las egas Valley Water District v, Wager Employees Assoc wid Las 1 epus
Vatha Public Emplovees Lisocianon. Case No, A1-045462. Item No. 231, at 12 (1990) ("[ A} perivion for
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046005 (2014 Settlement Agreement”). which reselved a dispute between the parties
concerning whether cerntain Directors could be part of «my bargaining unit. “forever
waives any claims that the Directors should not be in the NUMiEA bargaining unit.”
NCMEA's Answer to Petition ("Answer™), p. 3. NCMEA"s arguments are legally and

factually baseless and should be rejected.

1. A party cannot “forever waive” its right to clarify a bargaining anif
to ensure the nnit does not violate the law.

The EMRB has recognized that the Employee-Management Relations Act
("EMRA™) is “generally modeled™ aiter the National Labor Relations Act ("NLRA™) and
that “[t|he Nevada Supreme Court has recognized that the intent of the EMRA is to apply
the governing principles ol the NLLRA to Nevada's local government employees.” City of
Elko v. Elko Police Officers Protective dssaciation, Nevada Public Safety (fficer
Commumvications Workers of America, AFL-CIO, Local 9110, Case No. 2017-026. llem
No. 831, at 3 {2018) (citations omitted). The NL.RB has long held that parties in a
collective-bargaining relationship have the right to file a unit clarification petition te
exclude classifications that. despite being historically included in a unit and/or covered
by a contract. would violaie the principles of the NLRA if they remained included.’

In Washington Post Company. 254 NLRB 168 (1981). the employer filed a vnit
clarification petition sceking to exclude individuals as either supervisory. managerial. or
confidential emplovees under the NELRA. The union moved 1o dismiss the petition
arguing that since the positions the employer sought 1 exelude had long existed. and the

job dutics of the position had not been changed. there were no grounds 1o clarify them

a . . . unil elarification pursuant o NRS Chapter 288 may be entertained by the Board after the normal
course of negotiations,”},

< The 2014 case involved the toilowing positions: Direcior. Emergency Management Services:
Director. Health and Human Services: Director, Management [nformation Systems: Director. Planning:
Dyirector. Public Works: Director. Nuclear Waste Repository Project Officer ("NWRPO™), Manager,
Facilities Operations: Chief Juvenile Probation Officer: and Veterans Service Officer. See Answer, Exhibit
A p. 2. The instant case involves scme. but not all. of these positions. The instant case does not involve
the following positions: Direcror. NWRPO: Manager. Facilities Operations: Chiefl Juvenile Probation
Officer: or Velerans Service Officer. Also. the instamt case. unlike the 2014 case. involves the Director.
Facilities Operations.

¥ Like the NLRA. the EMRA recognizes (he inherent conllicl of interest” that exists when a
supervisor and his subordinates are in the same unit. ity of Efo. above al 6.

1.2
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out of the unit. £ at 168, The union further argued that processing the petition would be
destructive ot the parties” 40-plus vear coliective-bargaining relationship. /d. The NLRB

rejected the union’s arguments. explaining as follows:

The [NLRA] provides specitically [or the exclusion of “supervisors.” And. it is
well seftled that managerial and confidential employees similarly are 10 be
excluded from bargaining units. Thus. cxcept in certain limited and well-defined
factual situations. the Board. when presented with an appropriate pctition or
claim. is required to exclude positions from a bargaining unit where the inclusion
of those pasitions would violate the principles of the [NLRA]. While it may be
that certain of the positions sought to be excluded by a unit clarification petition
have long been included under previous contracts. and the job duties of those
positions have remaincd unchanged. nonetheless. if' it can be shown that the
persons in such positions meet the test for establishing supervisory. managerial,
or confidential status. we are compelled to exclude them.

1d. at. 168-169 tfootnotles omitted).”

The NLRB has consistently applied Washingfon Post o clarify bargaining units
that potentially vielate the NLRA. provided the petition for clarification is filed ar an
appropriate time (i.e.. not mid-term of'a contract). See. e.g.. Goddard. 351 NLRB a1 1236
(“Because the disputed positions here are alleged 10 be supervisory and thus their
inclusion in the unit would violate statutory principles. we need only to examine whether
the petition wac filed at an appropriate time. . ., {T]here is no contention before us now
that the petition was untimely filed during the term of the contracl.™: Betlilehem Steel
Corp.. 329 NLRB 243, 244 fin. 5 (1999) (*[T]he Board will clarify a unit 10 exclude a
position or classification that has histericalls been included in the unit where the
Pctitioner has esiablished a statutory basis tor the exclusion (e.p.. that the individuals are
statutory supervisors . . . .1 In those situations. the only issue as to whether the Board will

entertain the petition is whether it is filed av an appropriate tme.” ).

4 The ~limiwd and well-detined factual situations”™ to which the Washington Mast Board was
referring are those in which the panties arc mid-term of a contract. See i at . 7 tciling Sen Jose Vercnry
200 NLRB 105,106 (1972 and Helluce-Murien Corporasion. 192 NLRB 1090 (19721}, The NLRB has
alsc since recognized an exception “when a party has specilically stipulated. in a representation casc
proceeding. to the inclusion of a particular classification and later attemprs to file a clarification petition to
exclude the classification on supervisory grounds.” Goddurd Riverside Communin ¢enter, 351 NLRB
12301235 (citing Prenrier Fiving Center. 331 NLRB 123 (2000): L1 F. Hlome of Ohiu I 322 NERB
621 ¢1997Y). None of these cxceptions applies here.
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The County’s petition in the instant case was filed at an appropriale time—before
a successor contract has been signed. The petition raises the critical legal issue ol whether
certain J)irectors are supervisory employees who can be included in the same bargaining
unit as the emplovees they oversee. [f they are, the plain language of the EMRA and well-
established policy prohibit their inclusion. See¢ NRS 288.170(3) ("[A] supcrvisory
employee must not be a member of the same bargaining unit as the employees under the
direction of that . . . supervisory employee.”) {temphasis added ). (i of Elko. above at 12
(“There are potential problems and inherent conflicts of interest in having a supervisor in
the same unit as the emplovees they supervise.”), Consequently. the EMRB is authorized
and obligated to entertain the County’s petition.

Despite the above well-established authority. NCMEA takes the position that the
County has ~forever waived™ its right to clarity the unit in light of the 2014 Settlement
Agrcement. Not surprisingly. NCMLEA fails to cite any persuasive authority to support its
position. Indeed. the only case NCMLEA docs cite. Washoe Coumty Public Ancirney's
Association v. Washoe County, Case No. AL-046001. Item No. 7506A (2011), is easily
distinguishable.

The principal issuc in Washoe Cowunn was whether issue preclusion justified
Washoe County’s refusal to bargain over discipline and discharge procedures for its
public attorneys. NRS 288.150(2)(i} provides that discipline and discharge procedures
are a mandatery subject of bargaining: however, a state court had ruled (8 years carlier
that the provision did not apply to public attorneys. who were considered at-wilk serving
at the pleasure of their appointing authorities. ff at 2. Consequently. Washoc County
argued in defense of ihe refusal-to-bargain claim that the state cournt decision was
controfling under the doctrine of issue prechusion, 7.

The EMRB agreed with Washoe County. According to the EMRB. all four legal

elements for establishing issue preclusion were met: (1} the issue decided in the prior

* Washoe County also arpued that claim preciusion justified is refusal to bargain: however. the

LMRB rejecied that defense because the claims arose 18 vears apart and through dilferent avenues. £, al
3.3
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litigation was identical to the issue presented in the current action: (2) the initial ruling
was on the merits and wus {inal: (3) the party against whom the judgment was asserted
was a party to the prior litigation: and (4) the issuc was actually and necessarily litigated.
Id al 3 (citing Five St Capital Corp. v, Rubv. 194 P.3d 709. 713 {Nev. 2008)).
Conscquently, the EMRB concluded that Washoe County did not unfawfully refuse to
bargain over discipline and discharge procedures for public attorneys. 7d.

The Washoe County case is easily distinguishable. Most apparently. that case
involved a prior (inal decision on the merits afier actual and necessary litigation. which
are kev elements ol issue preclusion. Here. of course. there was ne such decision or
litigation——only a settlement. See Kaufimai v. Public Resiroom Company. 133 Nev. 1037
(2017) (recognizing that issue preclusion only applies when parties have actually
litigated. on the merits. a specific issue of facl. rather than when the parties have reached
a settlement agreement),

Further. Hushoe € ounty did not involve the same policy concerns associated with
the “inherent conllict” that exists when a supervisor is in the same bargaining unit as his
subordinates. See Cin of Fiko. above a1 12 Instead. that ease hinged un whether a
particular bargaining subject -discipline and discharge— was mandatory or non-
mandatory. which is not an issue here.

Accordingly. NCMIEA’s position that the County has “forever watved™ its right
to pursue claritication of the bargaining unit 1o exclude certain Director positions by
virtue ol the 2014 Settlement Agreement is not supported by law or well-established
pulicy

2. The County did not clearly and unmistakable waive its right to pursue
the instant petition,

Fven assuming arguendo that the County could “forever waive™ its right to seek
clarification of a bargaining unit 1 ensure it complies with the law. it did not do soin the
2014 Settlement Apreement. It is well-established that ~|a]ny waiver of a statutery right

must be ‘clear and unmistakable.”™ Clark Cowny Public Employvees ssodiation v
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Housing Authorin of the Citv of Las Vegas, Case No. A1-045478. Item No. 270, at 6
(1991) (citing The fimkan Roller Bearing Company v. NLRB. 325 F.2d 756 (6th Cir.
1963); New York Mirror. 151 NLRB 834 (1965): Norris Industries. 231 NLRB 50
(1977).

In Posted Service. 348 NLRRB 25 (2006). the NLRB considered whether an
emplover “clearly and unmistakably™ waived its right. through an earlier settement
agreement. to file a unit clarification petition.® The union in the case initially filed a unit
clarification petition with the NLRB to determine whether certain classifications should
be included in the bargaining unit. Rather than proceed 1o a hearing. the partics reached
a settlement agreement through which they agreed to have an arbitrator decide whether
the positions belonged in the unit. The settlement agreement expressed that it “fully and
completely resolve]d] any and all issues. and all currently pending grievances™ regarding
the union’s unit clarification petition. fd. at 25. An arbitrator thereafter issued an award
against the employer. which prompted the employer 1o file its own unit clarification
petition with the NLRB. /4. The union argued the prior settlement agreement barred the
emplover’s petition: however. the NLRDB disagreed. .

According to the NLRB. the employer did not “clearly and unmistakably™ waive
its statutory right to file a unit clarification petition through the earlier sctlement
apreement. fof. The NLRB observed that “there was ne express agreement that the
Eniployer would refrain from exercising its right to file a petition with the Board™ and
that “}wihere, as here. the right involved is the statutory right of access to the Board. we
would not lightly infer an agreement to forgo that right.” ff at 26.

Like the settlemenr agreement in Posta! Service. the 2014 Sceitlement Agreement
did not expressly preclude anv party (rom seeking to clarify the bargaining unit at a later
time. At most. it included a boilerplate “release™ of “any and all claims. demands. debts.

labilities. damages. causes ol action of whatever kind or nature. whether presently known

® Notably. the classifications at issue in Pasted Svrvice did not include supervisers or other
positions that. swhen combined with other employees. created an inherent contlict of interest. Consequently
there was no issue regarding wherther the parties « wirfd waive their rights.

-6 -
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or unknown arising out of or relating to the Action. including. without linutation. any
claims that have been or could have been asseried in the Action.” Answer. Exhibit D. p.
2. Such a broad provision cannot be read as preventing either parly. in perpetuity. trom
seeking clarification of the barpaining unit. especially in the evem of changes in the facts
and/or law relaied te the unit positions.

The circumsiances leading to the 2014 Scttlemem Agreement and subsequent
change in law lend further support for the conclusion that the County did noi “clearly and
unmistakably™ waive its right 1o file the instant petition, The Coumy [iled the instant
petition seeking a declaratory order from the EMRB that certain Director positions should
be excluded from the NCMEA bargaining unit under NRS 288.170(3). which prohibiis a
“supervisory employee™ {as detined in NRS 288.138(1)a)) from being in the same unit
as emplovees he supervises. The 2014 case. on the other hand. arose vut of a dispute
berween the partics regarding the application of NRS 288.140(4)(a). which prohibits a
“supervisory employee” tas defined in NRS 288.138(1)Db) [then-NRS 28R.075(1(b)])
trom being a mcmber of am¢ ¢mployee organization.” There are critical differences
between these statutory provisions. and those diflerences materially distinguish the
instant casc from the 2014 case.

NRS 288.138(1)Ha). which governs the issuc of whether supervisors should be in
the same unit as emplovees they supervise. defines a “supervisory employee™ as “[a]ny
individual having authority in the interest of the employer to hire. transter. suspend. lay
olf. recall. promote. discharge. assign. reward or disciptine other emplovees or
responsibility t direet them. to adjust their gricvances or ellectively to recommend such
action. it in cennection with the toregoing. the exercise ol such authority is not of a mercly

routine or clerical nature. but requires the use of independent judgment.” NRS

Sce Answer. Uxhibit Do op. 12013 Sentlement Vgreeinents cRECITALS AL A dispute arose
between Nye Counts and the NOMLUEA regarding the application of WNRS 288.140¢a) and NRS 288075
which prohibits supervisors emplayees from being a member of an employee organization. B. On o ubout
Junc 18, 2023 NOMEA filed an action before the [EMRB] . {or a declaratory order seeking a
determinafion that the disputed positivns did not meer all of the functions described in NRS
28807501 ®b) 1y through {3} 7,
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288.138(1)b). which governs the issue of whether supervisors should be in any unit. on

the other hand. detines a “'supervisory emplovee™ as follows:

(b) Any individual or class of individuals appointed by the employer and having

autherity on behalf of the employer to:

(1} Hire. transfer. suspend. lay off. recall. terminate. promote. discharge.
assign. reward or discipline other employees or responsibility to direct
them. to adjust their gricvances or 1o effectively recommend such action:
(2) Make budgetary decisions: and

(3} Bc consulted on decisions rclating to collective bargaining.

if. in connection with the foregoing. the exercise of such authority s not
of a merely routine or clerical nature. but requires the use of independent
judgment. The exercise of such authority shall not be deemed to place the
employee in supervisory employee slatus unless the exercise of such
authority occupies a significant portion of the emplovee’s workday.

I'he EMRB has expressly recognizes that the ditterences between NRS
288.138(1)a) and NRS 288.138{1)(b)} are meaningful. See ity of Reno v. Reno
Firefighters Local "31. Case No. A1-046049. ltem No. 777-B. at 7-8 (2012) ("As a
supervisors employee under (1)(b) must satisfy the preexisting definition of a supervisory
emplovee. and in addition mwst be appointed. and must satisty each additional
requirement of subsections { 1){(b)(2) and { [){(BK3). it tollows that the class of employees
qualifving as a “supervisory employvee” under subparagraph ([ }b) will necessarly be a
narrower class than employees than {sic] those who are considered supervisory
emplovees under subparagraph ((a).") Nve Countv v. Nve County Association of
Sherift's Supervisors and David Boruchowitz. Case No. 2022-009. Item No, 887, at In, 3
(2023) (noting 1hat the test is “more stringent” under NRS 288.138( 1 Kb) than under NRS
288.1381a¥ 1)).

NCMEA initiated the action that led to the 2014 Settlement Agreement by fifing
a complaint seeking a declaratory order that the County was unlawtully retusing to
negotiate a successor collective-bargaining agreement that included certain Director
positions the County belicved to be supervisory. See Answer, Exhibit A. NCMEA
imended to argue to the EMRB in support of its complaint thai the director positions the

County was refusing o negotiate over did not meet «/f the criteria of 288.138(1)}b) and.
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theretore were property in the unit. See Answer. Exhibit A p. 4 ("It is the position of
Petitioner that the . . . the employees holding such positions arc either not appeinted
and/or do not have the authority to perform all of the (unctions described in NRS
288.075(1 )by 1) through (3 [currently NRS 288.138( 1)(b} 1) through {3)].7). Sec also
Answer. Exhibir B. p. 2 (NCMEA’s Pre-Hearing Statement) (~“This action before the
Board is brought to determine whether cerfain Nye County departmcent heads . . . were
supervisory employees within the meaning of NRS 28B.075¢11(b) [curremly NRS §
288 138(IHb}] ... ..

The County’s pre-settlement position in the 2014 case accordingly focused on
NRS 288.075¢1){b) |currently NRS 288.138(1)(b1] and NRS 288.140(4)(a). See Answer.
Cxhibit C. p. 1 (County’s Pre-Hearing Statement) (~The issues of fact involve an analysis
of the powers and duties of certain identified administrative deparument heads and
whether such powers and duties make these deparunent heads “supervisory™ emplovees
as detined by NRS 288.075(1)b) [currently NRS 283.138(1 b))} id a1 p. 2 ("Nve
County believes the listed department heuds -are primarily responsible for formulating
and administering  management. policy and programs’ as articulaied in NRS
288.140i4).7Y: i ("Nyve County refused 10 negotiate in violation of NRS 288.[40t4)a)
with those emplovees believed to meet the definition of a supervisory employee.™).

Accordingly. NRS 288.138(1}a) was not squarcly at issue in 2014, OF further
signiticance. in 2014 the EMRB had not yet decided ¢ ity of £fko. in which it held that
NRS 288.138(¢1ja) requires a parly secking to prove supervisory status show (he
authority to exercise only 1 of the 12 criteria. See iy of Elko. above at 3 (“The Board
[inds that the statute plainly and unambiguously requires only 1 of the 12 criteria 1o be
shown. The statute clearly uses the word “or” and not “and.”™). Thus. at that time. both
parlics were under the view that all 12 criteria had to be established 1o prove supervisor:
slatus.
1
i

O
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In light of the circumistances surrounding the 2004 Setilement Agreement.
including the varying statutory provisions on which the parties relied at that time. no
“clear and unmistakable™ waiver can be found.

CONCLUSION

For the foregeing reasons. the EMRB should reject NCMEA"s defense and

consider the County’s petition to clarify the unit.

DATED this 23™ dav of January. 2024,

FISHER & PHILLIPS LLDP

By: & Allison L. Kheel Rsc.
Mark 1. Riceiardi. Esq.
Allison [.. Kheel. Esq.
300 South Fourth Street. Suite 1500
Las Vegas. Nevada 89101
Attornevs for Petitioner. Nye Couniy
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CERTIFICATE OF SERVICE

] hereby certify that on the 23" day of January. 2024. | filed by electronic means
the foregoing NYE COUNTY'S REPLY IN SUPPORT OF PETITION FOR A

DECLARATORY ORDER CLARIFYING THE BARGAINING UNIT . as follows:

Employee-Management Relations Board
3300 W. Sahara Ave.. Suiw 260
Las Vepas. Nevada 89102

emirb ¢ business.my_goy

I also mailed one copy of the loregoing. certified mail. return receipt requested.
prepaid postage. with an electronic copy addressed to the following:

[Daniel Marks. Esq.
Adam Levine. Esq.
Law Office of Danicl Marks
530 South Las Vegas Boulevard. Suite 300
Las Vegas. Nevada 80101
Attarneys for Respondemnt.
Nve Cownty Management Emplovees dssociudion

Bv:_s Susan A. Chieis .
An emplovee of Fisher & Phillips LL
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FISHER & PHE LIPS TLE

MARK L RICCTARIIL -5 FILED
Nevada Bar No. 3141 January 30, 2024
ALTISON L. KHE-R] L ESQ. State of Nevada
Neyada Bar No. 12086 E.M.R.B.

200 South Fourth street. Suiie 500 4:3 pam.

Las Vegas, Nevada 8910

Telephone: (7023 252-3131

Facsimile: {7023 252-7411

I-email: mricciurdi ¢ fisherphitlips.com
F-mail: akhecl afisherphillips. com
Antorneys for Peritioner. N Clotony

STAITE OF NEVADA
FMPLOYEE-MANAGEMENT RELATIONS BOARD

-

NYCONINTY tase Nos 2023-03,
Petitioner
S,

NYT COUNEY MANAGEMENT
EMPLOYLEES ASSGU LA TTON,

Ruapondent.

PETITIONER'S RECUEST FOR HEARING ON PETITION FOR
DECLARATORY ORDER CLARIFYING THE BARGAINING UNIT

Petitioner Nye County ¢"the Countxy 7k by and through s counsel ol record.
Vichey & Phillips. 1 LP. hereby reguests a hearing before the Emplovec-Management
Relations Board with respect o its Petition for Deddaratory Order € larifving the
Bargaining Unit liled on Nonember 27, 2023, Respandent Mye County Management
mplovees Association ("NCMEA™) diled their Answer 10 the Paition on January 9.
2024, Petitioner Nyve Counte filed s Reply (o Respondem’™s Answer o Petition for
Declaraton Order Clariiying the Bargaining Uiniv on Januars 2302024,

Fhe matters alleged in the petiton and the supporting affidavits or other writen
cvidence in bricts or memorandum ol Jegal authorities do nor permit the {air and

expeditivas dispesition of the petition. There are multiple positions at issuc in the petition

49447518 1
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and the RBoard would necd tacts specitic tr cach ioh, including the duties. superiis oy
tunctions ot cach position and what portion of the workduy cach duty ovcupies in order
1w properly evajuate cach positi n's inclusion i the hargaining umt. Conteury 1o
Respendent’s assertions. mamy of the dutiex of the Subiea Positions have changed
significantly in the past 10 veurs, and the Board would benetit from testimony and other
evidenee un these facis. The Board will likely need (o resolve many issues of disputed
tacts and porential issucs of witness cradibitin and thus Jive testimony would be
necessars 10 aveid prejudicing either party in this mauer.

Therefore. based on the above reasons. Petitioner requests that the Board st this
matier {or hearing and recchve evidence and testimeny 1y cdarily the scope of the
hureaining unit ot issue in the Petition.

DA VED this 0% day of Januar_ . 2024,

FISHIR & PHINTIPSEL P

H. is J‘H!.\UH ! f\hu!‘. Fs
Mark ). Riceindin | sy,
AMitven | Kheel [NTH
Yoo Soath 1 ourth Steeet, Suie 1300
a Vogas, Novada YLD
Wioraoevs for Petitionicr ve d o)
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