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FISHER & PHILLIPS LLP
MARK J. RICCIARDI, ESQ.
Nevada Bar No. 3141
ALLISON L. KHEEL, ESQ.

FILED
November 27, 2023

Nevada Bar No. 12986 State of Nevada
300 South Fourth Street, Suite 1500 E.M.R.B.
Las Vegas, Nevada 89101 1054 am.

Telephone: (702) 252-3131

Facsimile: (702) 252-7411

E-mail: mricciardi@fisherphillips.com
E-mail: akheel@fisherphillips.com
Attorneys for Petitioner, Nye County

STATE OF NEVADA

EMPLOYEE-MANAGEMENT RELATIONS BOARD

NYE COUNTY, CaseNo.: 2023-033

Petitioner,

VS.

NYE COUNTY MANAGEMENT
EMPLOYEES ASSOCIATION,

Respondent.

NYE COUNTY’S PETITION FOR A DECLARATORY ORDER
CLARIFYING THE BARGAINING UNIT

Petitioner, Nye County (“County” or “Petitioner”), by and through its counsel of
record, Fisher & Phillips, LLP, hereby files this Petition for a Declaratory Order to the
Employee Management Relations Board (“Board” or “EMRB”) finding that the positions
of (1) Director of Natural Resources, (2) Director of Information Technology, (3)
Director of Human Services, (4) Director of Planning, (5) Director of Public Works, (6)
Director of Facility Operations, and (7) Director of Emergency Management (collectively
the “Subject Positions”) must be excluded from Respondent’s, Nye County Management
Employees Association (“NCMEA” or the “Union” or “Respondent”) Bargaining Unit as

follows:
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STATEMENT OF THE NATURE OF THE PETITIONER’S INTEREST

The crux of this matter is the Union’s improper attempt to insist on the continued
unlawful inclusion of the supervisory classifications of Director of Natural Resources,
Director of Information Technology, Director of Human Services, Director of Planning,
Director of Public Works, Director of Facility Operations, and Director of Emergency
Management (“Subject Positions”) in the same collective bargaining unit as those
positions whom they directly supervise. Including supervisors in the same unit as those
they directly supervise is expressly prohibited by Nevada law. Petitioner, Nye County is
a local government employer as defined by NRS § 288.060, and Respondent, Nye County
Management Employees Association (“NCMEA”) is an employee organization as
defined by NRS § 288.040. Pursuant to NRS § 288.140, it is the right of every local
government employee, subject to certain limitations, to join any employee organization
of the employee’s choice or to refrain from joining any employee organization.

However, a key limitation on NRS § 288.140 is found in NRS § 288.170(3) which
prohibits supervisory employees from being a member of the same bargaining unit as the
employees under the direction of that supervisory employee. NRS § 288.170(3) (... a
supervisory employee must not be a member of the same bargaining unit as the employees
under the direction of that . . . supervisory employee.”). A “supervisory employee” has
the meaning described in sub-paragraph (a) of subsection 1 of NRS § 288.138. See NRS
§ 288.170(6)(b). A “supervisory employee” also has the alternative definition described
in sub-paragraph (b) of subsection 1 of NRS § 288.138. See NRS § 288.138(1)(b). As the
Subject Positions meet both definitions of “supervisory employee” contained in NRS §
288.138 (formerly NRS § 288.075), it is a violation of Nevada Law for the County to
Continue to engage in grievance arbitration with an improper unit. Therefore, the County
seeks a declaratory order finding the Subject Positions are supervisory employees and

ordering the Subject Positions to be excluded from the NCMEA bargaining unit.
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Additionally, the Petitioner seeks a preliminary injunction order directing that the
impasse factfinding proceedings before Arbitrator Gaba be stayed pending the resolution
of this petition by the Board.

FACTUAL BACKGROUND

The County and the Union are currently parties to a collective bargaining
agreement (“CBA”) with the term of July 1, 2019 through June 30, 2022!. During the
negotiations for the successor agreement, the County initially reached a Tentative
Agreement (“TA”) on June 13, 2022. However, when the TA’ed agreement was
presented to the Board of County Commissioners (“BOCC”) on July 25, 2022, the BOCC
voted to reject the agreement expressing concerns about the composition of the
bargaining unit and whether the bargaining unit contained supervisors together with their
direct reports. The parties attempted to negotiate the composition of the bargaining unit
but the NCMEA was unwilling to agree to exclude the Subject Positions as supervisory
positions, with direct supervisory responsibilities over the positions of Geoscientist I11;
Database Manager & Network Engineer; Human Services Manager & Program
Supervisor; Principal Planner & Assistant Planning Director; Utilities Superintendent &
Assistant Public Works Director; and B& G Facility Manager (“Supervised Positions™)
in the bargaining unit. See CBA at Addendum B, p.30. The position of Director of
Emergency Management was merged with the Fire Chief position in approximately July
of 2018, and now functions as the head of the Pahrump Valley Fire Department.

When the County raised this issue with the Union, the Union refused to agree to
exclude the Subject Positions from the Bargaining Unit and continues to demand that the
County negotiate a successor CBA without correcting the bargaining unit. Most recently,
on September 5, 2023, the NCMEA forced the County to participate in impasse

factfinding. Thus, the Union is seeking to illegally represent the supervisory

' The Employee Management Relations Board (hereinafter “the Board”) may take official notice of the
CBA, on file with the Board, pursuant to NAC 288.332.

3
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classifications of Subject Positions in the same bargaining unit as their direct reports
(Supervised Positions).>

While the Subject Positions and the Supervised Positions are all purportedly
members of an employee association of “management employees,” the mere title of the
Union does not make the Subject Positions properly included in the bargaining unit. The
Subject Positions are supervisory employees pursuant to NRS § 288.138, which prevents
them from being members of the same employee organization as those employees they
directly supervise. See NRS 288.170(3). Thus, under the authority of NRS § 288.170(3),
and NRS § 233B.120, the County submits this petition for a declaratory order to the
Board. In particular, the County requests a declaratory order stating that the Subject
Positions cannot be members of the NCMEA bargaining unit because they are
supervisory employees of Supervised Positions under NRS § 288.138.3

Further, the County requests a hearing on this petition under NAC 288.400. The
matters alleged in the petition and any supporting affidavits or other written evidence in
the memorandum of legal authorities do not permit the fair and expeditious disposition
of the petition because this Board may require further testimony and supplemental
evidence to make an ultimate determination on the merits.

SPECIFIC PROVISIONS AND REGULATIONS IN QUESTION

The specific provisions and regulations in question are the following: NRS §
288.170(3) (prohibiting supervisory employees from being members of the same

bargaining unit as the employees under the direction of those supervisory employees),

2 Local governments and their employee associations have several times in the past erroneously and
improperly included supervisors in the same bargaining unit; See City of Elko, EMRB No. 831; see also
Nye County v. Nye County Association of Sheriff’s Supervisors (NCASS), et al, Item No. 887, Case No.
2022-009, (July 19, 2023). In fact, in the past two years the Sergeants in the Nye County Sheriff’s Office
agreed to be removed from the Deputy bargaining unit, and Captains were removed from NCASS
(lieutenant’s unit) pursuant to EMRB order.

3 The County anticipates that the NCMEA will argue that the County challenged these same positions 10
years ago in Case No. A1-046095 and then dismissed the petition at that time. However, the decision to
dismiss the petition at that time does not mean that the positions are properly included in the bargaining
unit in perpetuity. The nature of the positions and responsibilities have changed in the last decade and with
the recent decision in the Nye County v. NCASS, et al, Item No. 887, the County is reassessing the
composition of all its bargaining units to make sure each bargaining unit is proper.

4
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and NRS § 288.138(1) (formerly NRS § 288.075) (regarding whether the Subject
Positions cannot be members of the NCMEA bargaining unit because the Subject
Positions are supervisory employees).

POSITION OF THE PETITIONER

The County maintains the following position: the Subject Positions cannot be
members of the NCMEA bargaining unit which represents the Supervised Positions
because the Subject Positions (Director of Natural Resources, Director of Information
Technology, Director of Human Services, Director of Planning, Director of Public
Works, Director of Facility Operations, and Director of Emergency Management)
supervise the Supervised Positions (Geoscientist III; Database Manager & Network
Engineer; Human Services Manager & Program Supervisor; Principal Planner &
Assistant Planning Director; Utilities Superintendent & Assistant Public Works Director;
and B& G Facility Manager; respectively). The final Subject Position, the Director of
Emergency Management position was merged with the Fire Chief position, which is a
contract position and is excluded from all bargaining units with the County (and the Fire
Chief supervises all members of the IAFF bargaining unit and is the department head of
the Pahrump Valley Fire Department). Thus, the Subject Positions are “supervisory
employees” under NRS § 288.138 and are prohibited from being in the same bargaining
unit as the positions they supervise pursuant to NRS § 288.170(3).

MEMORANDUM OF LEGAL POINTS AND AUTHORITIES

The Subject Positions Are Supervisory Employees Under NRS § 288.138(1)(a)
And Cannot Be Members Of The NCMEA Bargaining Unit With
The Positions That They Supervise
The Subject Positions are “supervisory employees” under NRS Chapter 288, thus
disqualifying them from being members of NCMEA. Under NRS § 288.170(3),
“supervisory employees” are prevented from being in the same bargaining unit as those

employees they supervise. “Supervisory employees” has the definition set forth in NRS
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§ 288.138. See NRS 288.170(6)(a). NRS § 288.138(1)(a) defines ‘“‘supervisory

employee” as:

Any individual having authority in the interest of the employer to hire,
transfer, suspend, lay off, recall, promote, discharge, assign, reward or
discipline other employees or responsibility to direct them, to adjust their
grievances or effectively to recommend such action, if in connection with
the foregoing, the exercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent judgment. The exercise
of such authority shall not be deemed to place the employee in supervisory
employee status unless the exercise of such authority occupies a
significant portion of the employee’s workday. . .

NRS § 288.138(1)(a). This definition is the same as the definition of “supervisory
employee” formerly contained in NRS § 288.075(1)(a). In City of Elko, the Board
consider similar circumstances and found that sergeants were “supervisory employees”
under NRS § 288.075(1)(a) and must be excluded from the bargaining unit for the
employees under the direction of the sergeants. See City of Elko v. Elko Police Officers
Protective Assoc. Local 9110, Item No. 831, Case No. 2017-026, at *14 (Aug. 29, 2018).
The Board reached the same conclusion in the recent case involving the removal of the
captain position from the NCASS bargaining unit. See Nye County v. Nye County
Association of Sheriff’s Supervisors (NCASS), et al, Item No. 887, Case No. 2022-009, at
*3-6 (July 19, 2023). The Board considered the statutory definition of a “supervisory
employee” and found that an employee who satisfied even one of the 12 alternative
criteria in the statute, satisfied the definition of a “supervisory employee” and must be
excluded from the bargaining unit of employees under that employee’s supervision. City
of Elko, Item No. 831, at *12-13. The presence of a supervisor in the same bargaining
unit as his direct reports creates a significant conflict of interest and divided loyalties. /d.
at *6 (“Finally, the Act recognizes the inherent conflict of interest by bifurcating the
supervisors from the employees which they supervise and to avoid these inherent
conflicts of interest in having a supervisor that has power and authority over the people
they supervise being in the same unit as the employees that are subject to their

supervisor.”).




FISHER & PHILLIPS LLP

300 S Fourth Street, Suite 1500

Las Vegas, Nevada 89101

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

While the Board has provided that “the determination of whether a particular
employee or class of employees is a supervisory employee must be made on a case-by-
case basis,” the facts of this case appear generally undisputed. See City of Reno v. Reno
Firefighters Local 731, Item No. 777-B, Case No. A1-046049 (2012). In this case it
appears undisputed that the Subject Positions have the authority to assign, direct, reward
and discipline the Supervised Positions and adjust the grievances of the Supervised
Positions, or to effectively recommend such actions. The each of the Subject Positions
represents a promotion and at least one level above the respective Supervised Positions
in the hierarchy and management structure of the County. The exercise of the foregoing
authority is not of a routine, clerical, or temporary nature, as almost every aspect of the
Subject Positions’ daily job duties require reviewing and directing work of the Supervised
Positions and other employees in the County. Rather, the exercise of this authority
requires the use of independent judgment and occupies a significant portion of the
employee’s workday. Unlike the situation in the NCASS Case (exclusion of Captains),
the Subject Positions are not part of a “para-military command structure” and thus there
is no argument that these positions involve the narrow “acting supervisor” exception to
NRS § 288.138(1)(a). Thus, pursuant to NRS § 288.075(1)(a), the Subject Positions are
“supervisory employees” and are disqualified from membership in the bargaining unit of
the employees that they supervise.

CONCLUSION

Based on the foregoing, the County requests a declaratory order stating that the
Subject Positions must be excluded from the NCMEA bargaining unit because they are
/11
/11
/11
/11
/11
/11
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supervisory employees (as defined by NRS § 288.138) of the Supervised Positions and
thus cannot be in the same bargaining unit as the employees whom they directly

supervise.
DATED this 27" day of November, 2023.

FISHER & PHILLIPS LLP

By: /s/ Allison L. Kheel, Esq.
Mark J. Ricciardi, Esq.
Allison L. Kheel, Esq.
300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101
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CERTIFICATE OF SERVICE

I hereby certify that on the 27" day of November, 2023, I filed by electronic means
the foregoing NYE COUNTY’S PETITION FOR A DECLARATORY ORDER, as
follows:

Employee-Management Relations Board
3300 W. Sahara Ave., Suite 260

Las Vegas, Nevada 89102
emrb@business.nv.gov

I also mailed one copy of the foregoing, certified mail, return receipt requested,
prepaid postage, with an electronic copy addressed to the following:

Daniel Marks, Esq.
Adam Levin, Esq.
Law Office of Daniel Marks
530 South Las Vegas Boulevard, Suite 300
Las Vegas, Nevada 89101
Attorneys for Respondent,
Nye County Management Employees Association

By:__ /s/Susan Owens
An employee of Fisher & Phillips LLP
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| L.AW OFFICE OF DANIEL MARKS
| DANTEL MARKS, ESQ.
. Nevuda State Bar No. 002003
{] office@danielmarks.net FILED
it ADAM LEVINE, ESQ. January 9, 2024
"l Neveda Sizte Bar No. 004673 State of Nevada
| alevine(@danielmarks.net E.M.R.B.
| | b] {P Smﬂh f\ln'h Slff‘t‘.t 218 pm.
L.as Yegas, Nevada 89101
(702) 2186-0536: FAX (702} 3186-6812
Attorneys Jor Resgandent
STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
NYE COUNTY, | Case No.: 2023-033
Petifioner, !
vS.
NYL COUNTY MANAGEMEN!
EMPLOVELES ASSOCIA TION.
r
| Respondent.
| il
'I ANSWER 170 PETITION fOR DECLARATORY QRDER
CLARIFYING THE BARGAINING UNIT
: COMES NOW Respondent Nye County Management Employees Association (NCMEA™) by
and through mdersigned counsel Adem Levine, Esq. of the Law Office of Daniel Marks and submits
its Answer tc the Petition as fallows:
1. NAMES AND ADDRESSES OF THE PARTIES
The Petitioner is Nye, County. For purposes of this Pelition its address should be considered
thai of its counsel, Fisher and Phillips, LLP 200 S 4% S Suite 1500 1.as Vegas, NV 89101,
I
1
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The Respondent is the Nye County Management Employee Associaion (“NCMEA™). For
purposes of this Petition its address should be considered that of its counsel, Adam [.evine, Fsquire at
510 S, 9" 51, Lag Vegas NV 89101.

IL STATEMENT OF FACTS
in the 2007 through 2010 collective bargaining agreement petween Nye County and the

NCMEA cenain Director positions were included within the bargsining unit. NCMEA sought o

riegotiate a successor barpaining agreement. Nye County retused to negotiate any such agresment

r: mcluding the Direcior positions, and offered the Directors who were part of the bargaiming unit
|| separate and individualized contracts in 2013, This resulted in the filing of  Compleint and Petition for
| Declaratory Order in EMRB Case No, A1-046095 on June 18, 201 3. (Exhibt “A™

| NCMEA asserted thai the unilateral removal of the Director positions and its refusal to bargain
|with NCMEA was a prohibited labor practice. (See NCMEA Pre-Heaving Statement filed August 8,
2013 attached as Bxhibit “B”). Nye County argued that the affected Director positions did nnt beleng in
the bargaining unit. {See Nye County Pre-Hearing Statement filed August 19, 2023 attached as Exhibit
i)

Rather than proceed (0 hearing, the parties met in May of 2014 und entered into a Setttemeny
Agresment, (Exhibit “D™). Under Paragraph 2 of the Settlement Apreement Nye County agreed to
recognize all pusitions in the fast mtilied agreement (e, 2007-2010) “as properly within the NCMEA
excepting the position of Chief Juvenile Probation Officer, which shall be mainiined in the NCMiEA

unti] such (ime as Gansier {0 another appropnate employee orpanization consistent with the

requirements of NRS 288.140(3) can be made.” (Exhibit “ID"). Under pamgraph 4 the parties agreed

tha! Case No, AT-(46095 would be dismissed with prejudice. (Exhibit “D™).
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e

Most sipnificantiy for purposcs of ihe current Peiition Nve County apreed to forever waive any
claims that the Directors should not be in the NCMEA hargaining unit. Paragraph 6 of the Settiement

Agreement stares:
Upen (lfillment of the Terms of this Agreemcnt, the Parties hercky forever release and
discharpe each other and their past and present cmployees, agents, attomneys,
representahives, insirance carriers and other related panties from any and all claims,
depiands, debts, liabilitics, dasmages. causes of sction of whatever kind or nature,

whether presently known or unknown arising out of or relating to the Action,
including. withowt any limitation any claims that have been or could have been

N

awserted in the Action,
(Exhibit “D” emphasis added). The claim that the identiried Director positions inciuded in the
Complaini in Case No, A1-046095 shuuid not be in the NCMLBLA was in faci asseried by Nye County i
that csse as cvidenced by ks Pee-llearng Statement, and Nye County could bave asscried any
Counterclain or brovght 2 Counier Petition {or Declaratory Judgment o 2013 asserting the positions n
its current Petition {or Declasstory Order, Fowever, such claims were “hereby forever” released ard

discharged with regard (o ihe NCMEA.

I {(tiven that such claims were waived abmost a decade ego, the Board may he wendering why this
matter is again coming before the Board. ‘the answer lies in connection with Nye County’s aftempts o
frustrate e siatulory impasse procedures under NRS 288.200. Foltowing the Settlement Agreement

‘ and consistent witk its erms. NCMEA amd Nye County entered into a collective bargaining agreements

including the Director positions. The most recent was the July 1. 2019 through lune 30, 2122 collecnve

bargaining agreement. !

In acpotiations for a successor apreement, the Parties reached Tentative Apreements and the

i
|
|
|

' conlract was submilied (o the Nye County Board ol County Cemmissioners {(“BOCC™) on July 5. 2022.

I

|

[ " The Board can take judicial notice of these bargaining agreements, including the Director positions, as these
agreements are on file with the Board

I
| 3
|

'|
|
|
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' The BOCC rejecied the proposed agreement in ils entirety.” After # return 1o the bargaimng table was
;enﬁrely fruitless. the NCMEA declared impasse pursuant fo NRS 288.200. The parties manually
| selected arbitrator David Gaba o serve as the Fact Finder under NRS 288.200.

The Fact-Finding Hearing was scheduled for Sepiember 5, 2023, On September {, 2023 Nye
Comity moved to postpone the Hearing raising concerns regarding Directors in the bargaining unit.
{Exhibit “E™). NCMEA opposed to (he posiponement based upon of the release of all claims contained
withiiy the 2014 Agreement. (Tixhibit “F™). Fact Finder Gaba denied the request 1o postpone. (Exhibit
“G™),

Foilowing the Fact-Finding Hearing on September 5, 2023, Gaba issued s Findings and
Recommendations. (Exhibit “H™). In it he recounts how Nye County sought to again delay the faui-
Finding by filing its instant Petition before this Board on the day that its Post-Hearing Briel was due,
and using that filing as a bagis 1o again request a stay of the Fact-Finding. (Exhibit “H” at pp. 3-4).
Favi-Finder Guzba egein rejected Nye Couniy's afiempts te delay the proceedings, tejecied s
arguments that it was privileged to do s¢ hased upon this Board’= decision in Nye County v. Nye County
Associatian of Sheriff’s Supervisors (INCASS), ei al, Ttero Wo. 8§87, Case No. 2022-009, (July (9, 2023},
and noted that Nye County had likely violated its obligation io bargain in good faith. (Exhibit “H" al

pp. 44-50;.

Notwithstanding Nye County’s abuse of the Fact-Finding process, at the end of the day this |
matier is governed by the parties” 2014 Seitlement Agrcement. [f Nye County believed that Divectors |

should not be in the burgaining unil il was obligated to assert this itn defense of the NCMEA's |

|

¢ The BOC('s reasons are addressed in the Report and Recommendation of Fagt Finder David {raba,

" Pact-Finder Gaba charitably siates thai Nye Countyv'z violaticn of NRS 28B8.270(')e) 'ay hiave been
"madveriemt”, However, the fact thai Nye County knew it had entered into the Seitlement Agreement, and had
bargained muftiple agreements since the Seltlement Agreement. and oniy sougit o uwhlize the previousiy
resolved dispute sl the | [th hour o avoid Fact Finding suggests otherwise.
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Complaint and Petition for Decluratory Order in Case No. A1-046095 and sce the matler through to

conclusion. Instead. it decided to settle the dispure wherein it “forever' released and discharpged the

NCMEA from any and all claims which were, or could have been assericd in Case No, A)-046095. The

fact that a new BOCC, or County Manager, does not like the decision made by their predecessors is not

I
% grounds to revisit that which was “forever” settled in 2014.

' Must be emphasized that this is not the first time that a resolution of a prior dispute has resulied
| in an ouicome that this Board mipht not ctherwisz have reached. In Washoe County Public Atiorney's
|
| dssociation v. Washoe County, EMRB Case No. Al-048001 fiem No. 750A (July 15, 2011} the
| Weshoe County Public Attorney’s Association sought to bargain over the issue of discharge and
:discipiinary procedure which is a subject of mandatory bargaining under NRS 288 150(23(1). Washee
County refesed to bargain on the subject based upon a declaratory judgment entered by the Second
Judicial Distriel Coun nineteen (19} years earlier which {incorrectly) determined that the atierneys in
the borgaining unit were at-will cmployees, The Board ruled in favor of Washoe County based upon the
docivine of issue preclusion.

However, Board Members Phillip lLamson and Sandy Masters lelt compelled o issue a
“Statement in Concurrence” expressing how they [elt compelled to reach the cutconmye in tavor of
Washoe County notwithstanding the fact that the prior district court decision “seems to run in direct
opposition to the plain langunge ol NRS 288.150 which 1mnoses oo every local government employer
the duty to negotiate over the mandatory subjects of bargaining, including but not limited to Discipline

and Discharge Procedurcs™, cud limited is holding only (v Washoe County and iz bargaining

relntionship with the Washoe County Public Attorney’s Assoctation. The Sttement in Concunrence
conciudes that the ouicome in the case arose only “because of the unique circirnsiances™ atinching o

the 1992 distriet court decision.
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There was a good faith dispute in 2013 regarding whether Directors beleng 1o ihe bargaining

unit. Those Directars were prepared to asseri that they were not “appointed”, and disputed whether
. 4 4 np B

| their exercise of tie statutory authority in NRS 288.075 (now recodified at NRS 288.138) occupied “a
| significant portion of the employee’s workday”. Ultimately, Nye County elecied not o go to hearing on
| these issues and to sctile the dispute with {1e NCMEA. That Scttlement Agreement remains binding on
| Nye County to this day.

For all of the tcasons set forth above, Nye Coumy’s Petition for Declaraiory Order should be

denied und the matler dismissed.

DATED the 9% day af January 2024.

LAW OFFICE OF DANIEL MAHKS

Vi

DANIEL MARKS, ESQ.

Nevada State Bar No, 002003
office@danielmarks. ret

ADAM LEVINE, ESQ,

Nevada State Bar No. 004673
alevineifcanielmarks ol

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 1860536 FAX (702) 386-6812
Aftorneys for Respundent
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CERTIFICATE OF MAR.ING

I hereby certity that J am an employee of the LAW OFFICE OF DANIEL MARKS and thal on
the 9% Jay of lanuary 2024, { did deposit in the United States Post Office. at Las Vegas. Nevada, ina
scaled envelope with first class postage fully prepaid thereon, a true and correct copy of the above and
foregoing  ANSWLER 10O PRTIION FOR DECLARATORY ORDER CLARIFYING (HIE:

BARGAINING UNIT, 1o the address as follows:

FISHER & PHILLIPS LE?

MARK J RICCIARDI, ExQ.
Nevada Bar No 3141

ALLISON L. KHEEL. HS50).
Nevadn Har Ne 12986

300 South Fowrth Swreet, Suite 1500
f.as Vegas, Nevada 89101
Telephone:  {702) 252-3131
Facsimite: (H2) 2527411
E-maii: mnccardi@sherphillips.com
E-mail: akhecld tisherphillips.com
Atiorneys for Petitioner, Nye Coungy

i | 4Y
I i.{l‘;

e T
LAW OFFICE OF DANIEL MARKS
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003 RECe;
ADAM LEVINE, ESQ. “Elven
Nevada Staie Bar No, 0046713 N 14
530 South Las Vegas Blvd.. Suite 300 STare _ 0703
Las Vegas, Nevada 89101 £ EF Ny,
(702) 386-D536: FAX (702) 386-6812 "N.A.5 "ADA
Antorneys for Petitioners
STATE OF NEVADA
LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

NYE COUNTY MANAGEMENT
EMPLOYEES ASSOCIATION, Case Mo ; 4 / = 0 y (' 0 9 5

Petitioncs,
b
NYE COUNTY,

Respondent,

COMPLAINT AND PETITION FOR DECLARATORY ORDER

COMES NOW the Nye County Management Employees Association (hereafier “NCMEA™)
by and twough undetsigned counsel and for toeir Complaint and Petition for Deglaratory Order
alleges follows:

1. At alt times matenial hereto Petitioner NCMEA was an employes crganization within the
mezning of NRS Chapter 288.040 whose current address iz 3920 8. Unicorn Pahmmp, NV
89048.

2. At tirmes material hereto Respondent Nye County was a political subdivision of the State of
Nevada and 4 local government cmployer within the meaning of NRS 288,160 whoss address
is P.O. Box 153 101 Radar Road Tonopah, NV 89049 andsor 2160 £. Walt Williams Dnve
Pahbiruinp, NV 89048,
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3, The NCMEA is the exclusive bargsining representative for management emplayecs of Nye

County.
COUNT ONE

{Complaint For Prohibed Practices In Viclation Of NRS 268.270)

. Pursuant {0 the most recent collective barpaining agreement between the NCMEA and Nye

County for the dates july 1, 2007 through June 30, 2010 the following positions were
included within the NCMEA. bargaining unit:

Director, Emergency Management Services

Director, Health and Human Services

Director, Management Informarion Systems

Direztor, Planning

Director, Publie Works

Director, N.W.R.P.O.

Manager, Facilities Operations

Chief Juyenile Probation Officer

Veterans Service Officer

Nye County arternpted to nsgotiste a new collective bargaming agreement with the NCMEA
after the expirstion of the previous agreement. Nye County refuses fo recognize the above-
referenced positions s being within the hargaining unit asserting that such pusitions were
"Supervisory employees” within the meaning of NRS 288.075. The NCMEA has rejecied &
new proposed conieact excluding the ahove-raferenced positions.

As recently s on or about April 2, 2013 the NCMEA requested to mest to discuss and
bargein over the inclusion of the above referenced positions with the bargaining unit. Nye
County refuses te do so. The Recognition clause of a bargaining agreerent is a subject of
mandatory bargaining vnder NRS 288.150 (2) (j).

-2
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On Aprl 24, 2013 the NCMEA asked for information regerding the mothod utilized by Nye
County fo exchule the ahove-referenced possessions {rom the bargaining unit. (Exhibit "1")
On May 1, 2013 Nye County respended and refuses 1o srovide any information as io haw it
determined that the above-referenced positions should be zxcluded from the bargaining unit
(Exhibit “2"}. The "method vsed 1o classify employees in the bargaining unit” is the subject of
mandatory bargaining uader NRS 288.150 (2) (k).
On or abowt April 38, 2012 the Nye County Hoard of County Commissioners offered to one
or more of the persons filling the above-refercnosd positions individual "Employment
Apresments” which would have had the employee occupying the above-referenced positions
acknowledge that their position was not eligible for represeniation by the NCMEA pursuant to
NRS 288.150. A copy of one of the praposed Empioymen: Agreement is afiached hereto as
Exhibi "3"
The individualized Employment Agreements would make the affectec employees ierminable
on thirtv (30) day notice. Discharge and disciplinary proceduss is a subject of mandatory
hargaining under NRS 288.150 {2) (D).
The actions of Nye County as sct forth above interfere, restrain and/or coerce those employees
filling the position sei forth above in violation of NRS 288.270(t)(a); constinute interference
in the administration of the NCMEA in violation of NRS 288.270(1)(b); constirute unilatera!
changes (¢ subjecis of mendatory bargaining in vielation of NRS 288.270(1)(a) and {e):
unlawful direct dealing in vivlaiion of NRS 288.270 (1)(a) and (e); and & refusal (o bargain :n
good faith in violation of NRS 288.270(c).

COUNT TWO

(Petition For Declaratory Order Inder 288.350)

Petitioner resistes the eileguiions of paragrephs I-10 and incorporates them herein by

teference,
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12, Petitioner as the bargaining unit for the above-refarenced positions has an interest in keeping

such positigns within the bargaining umit,

13, In City of Reno v. Reno Firefightera Local 731, Infernational Asseciation of Firefiphfery,

14,

15.

BEMRE Case No. A1-046049 the Board interpreted the criteria which would bring an
employee within the scope of the definition of “supervisory employee” within the meaming of
NRS 288.075 and NRS 288.140(4)(s).

It is the position of Petitioney thal the sbove-referenced posilions do not meet all of the
criterin of NRS 288.075, and therefore those positions are not properly excluded from the
bargaininig wut pursuanl to NRS 288.140(4)(a) as thc employees holding such positions are
either aot appointed and/or do not have the suthority to perform all of the functions describexd
in NRS 283.075(1)(b)(1) throagh(3}.

Porsuant to NAC 288380 the Board is empowered to issus & declaratory order regarding the

applicability of NRS 288.075 and/or NRS 288.140(4)(a) to the above-referenced positions.

WHEREFCRE, Petitioner requests that the Board tssued the following relief:

1.

For a finding that Respondent has engzged in a prohibited labor practices in violation of NRS
288.270(1)a}, (b) and (e);

For an order pursuant to NKS 280.110(2) dirceting Responded to refiain from any farther
violations of 288.270(1)(a), (b) and (e} with regard to the inclusion of the ahave-referenced
positions within the bargrimmg mit;

For an order declaring sny individualized Employment Agreements in connection with the
above-referenced poaitions to ke the product of unlawful direct dealing and thezefore null and
void;

For an order requiring Respondent to collectively bargain with regard to the provisions of

mandarory bargaining under NRS 288.150 in connection with the above-referenced positions;
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. For a declaratory order confirming that the above-referenced positions are ot supervisery

cmployees within the meaning of NRS 288,075,

. For attomey’s fees and costs; and

_ For such other relief as the Board deems appropriate under the facts of the case.

DATED this ﬁ‘é:y of June, 2013

LA webjr' 43
[T}
s
! ......

DANIFL MARKS, ESQ.

Nevada Staie Bar No. 002003
ADAM LEVINE, ESQ.

Nevada State Bar No. §04673

$30 South L.as Vegas Dlvd., Suite 300
Las Vegas, Nevada 89101

Arlorney for Petitioners
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VERIFICATION

STATE OP NEVADA )
Hye )ss
COUNTY OPCEARKE )
ROBERT JONES, being first duly sworn upon his oath, deposes and says:
1. I amn the Complainant m the above-entitled matter;
2. That | have read the above and foregoing COMPLAINT and know the contents thereof,
and that the sume are true of my knowledge excepl for those matlers stated upon

information and belef, and as to those matters, [ belicve them to e irue,

Y.

ROBERT JONES
w8 President of the Nye County Management
Employesa Assoclation

SUBSCRIEED AND SWORN to beforo me
This 2. day of Juns, 2013

i;}q-'/"’:—"" '/L {4}321_‘1.5‘_*—*_4______
NOTARY PUBLIC in and for said
COUNTY and STATE

“NOTARY PUBLIC
STATE OF NEVADA




April 24, 2013

Pam Webster

County Mansger

Nye County, Nevada

2100 East Wah Willlars Drive
Sutte 100

Pahrump, Nevada 89048

RE:  Public Recprds Request

Dear Pam:

Nye County and specifically District Attornay Kunzi have determined that atl Nye County
Department Heads meet the definition of Supervisory Employee as defined in MRS
288.075{1){b}. The Nye County Department Heads affected by this decision have naver baen
provided with an exnlanation of how that determinatlon was made. As a direct result Nye
County no longer recognizes the Department Heads as membess of the Nye County
tianagement Employees Association {NCMEAL.

The 5tate of Nevada Local Government Empioyee Management Relations Board {(EMRB) In the
Order from Case # A1-046049 has stated that “tha determination of whether a particular
emplayae or class of employees is a supervisory employsa must be made on a case-by-case
basis”, The Drder further states that “any party that clalms the supervisory exception has the
burdar ta establish that it applies”.

Basad on Nye County actions and policles we must conciude that this determination has already
been made for all Department Heads on a case-by-case basis.

The letter shail serve as Public Records Request for all documents, correspondence and
supporting materfals describing the analysis that has been completed fer each Department
Head and as a direct result of that anaiysis afl materials sugporting the conclusion that each
Department Head meets the definition of Supervisory Employee as defined in NRS
288.075(1i(b}. Glven the pollcy Imglementad by Nye County we musl conclude that such
material is readily avaliable.

Per NRS 228,0107 please provide copies of documents, correspondence and supperting
materials detaillng this analysis by the and of business Thursday May 2, 2013. We request
photocoples of all documents and printed copies of all e-mail correspondence.



April 24, 2013
Pam \Wehster
Page 2

The request is specific. Al documents, correspondence and supporting materials detalling Nye
County's declsion to classy all Department Heads as Supervisory Employees under NRS
2B8.075{1)(b) as required by the EMRB Order.

H you have any questions ar need additional informatlon do not hesitate to contact me,

Sinceraly,

Bob lones
President, Nye Ceunty Maragement Employees Associatlon (NCMEA)

Nye County Management Employees Association {NCMEA)
P.0. Box 953
Pahrump, Nevada 89041



Dffice of the Connty Blunager Pahrznp Oftice

Adminlstration Department Y
Pahrpmp, Nevade Pl-.o;m??%s} 12075
: Pax (775} 7507063
May [, 2013
Rober Jones, Facikities Mapager
Nye County Buildings & Grounds
£71 E. Boothill Dr.
Patuump, NV 89050
Dear Bob:

No document exists that provides an explanation as 1o how the detenninations were made
regarding the applicebility of NRS 288.075. In consultation with the District Attomey
wo enalyzed the job responsibilities in relation to the Tactors cited in NRS 288.075, The
analysis was donc on a case by case basis, which has been thoroughly discussed with yvou
personally and during the last negotiation sessions in which we identified those positions
we believe fall within the definition of a supervisoty employee. The content of those
discussions and conmmunications ere privileged and will not % disclosed or produced,

1 understand yomr desire to be provided with atomey work product end to gain insight
into our mental impressions, howevey, the Nevada Public Records Law does not reguire
the creation of 2 document that doeg not exist nor to diselose malenal that is clearly
privileged. Aswe have consistently maintained, we have no control over the payment of
dues {0 an employee organization. You have been advised that we matntain you are a
supervisory employee and we will not recopnize your purported role as President of the
NCMEA, We will deal with any affected employer on a cass by case busis, Any
employer that believes he or she has been aggrieved can file an appropriate actiop af
which ttme we will be prepared to support our determinations,

Sincerely,

QMMM/

Pam Webster
Nye County Manager

W/

13-00BEFW Nye County 1s att Equal Oppertunity €nployer and Provider



EMPLOYMENT AGREEMENT

This Employment Agreement (Agreemen) is made and entered into thia 2nd day of
April, 2013, by and betwesn Robert Jones (hereinafter referrad i ag *Departmeni
Haad"™) amd the County of Nye, Nevada (hereinafter refermed o as “County®).

In conslderation of the mufuai covenants set forth harein, the undersigned parties agres
as follows:

1. EMPLOYMENT AND DUTIES. County hereby agrees to employ Robert Jones, as
Manager Facilities Operations (Department Head) 1o perform functions and duties
as sat forth on the Job description attached hareto ard by reference made g part
hereof and ae may be amerded from time ta tims by the Board of County
Commissivners.

2. PERIQD OF EMPLOYMENT. Departmeni Head shall cemnence services
hereuncer on the date of thizs agreement and shail be effective untl} terminated as
set forih herain.

3. DISCIPLINE AND D!SCHARGE. The parties acknowiedga the position of
Department Head hasa been removed from the positions eligible for representation by
tha Nye County Management Employes Association (NCMEA) by application of
NRS 28B.150, lrrespectiva of the law preventing Departmant Head from being a
member of an employee organlzation the parties agree o bs bound by the
provisions In Artlcles 10 and 11 in the agreement negotliated by and betwaen the
County and the NCMEA as pertain to the relationship, rights and cbligations
between the County and the employee. The parties further agree to be bouno by
any changes made to these provisions through regotiations canducted through the
NCMEA. Notiting herein contalned shali be construed as creating any righls for the
benefit of the NCMEA.

4. TERMINATION. Thiz Agreement may be ienninated by the Depariment Head, upcn
written notice to the County, which tarmination shiall e effective thirty (30) days afler
receipt of said nofification of termination. Upon termiination of this Agreement
Department Head shall not be entitled to any compensation or other employment
benefit provided by Nye County except as otherwise specifically provided in this
Agreement or such benefits as have vested as of the effective date ot tarmination,

B, COMPENSATION. In conslderation of and as campensation for the duties
assigned, Department Head sha!l racalve in equal Increments, on the cates normally
established as regular dates of pay. an amount of direct salary as provided for
Grade 21, and from which the usual and assigned resuctions and deductions shall
be taken and forwarded on Depanment Head's behaif. The partles agree the salary
provided for in this Agreement shall be increased or decreased in the same manner

Eroyment Agremnrn: - Cepartmie: K ead Roven Jones



a -~

as stall be appliea to those managerlal positions covered by the fabor agreement
with the NCMEA,

m

LEAVE AND BENEF!TS. Department Head shall be entitied to continue te receive
all the benefils and entitlements applicebla to the direct salary stated above, for
which Department Head is otherwise eligible pursuant to the labor agresment with
the NCMEA, including any and all increases in bepefts incorporated and schieduled
thereir: or gs may be changed from time to time.

7. RETIREMENT. Depariment Haad shail be provided ali benefits and sntittements
ielated o retirement including payment for post-retirement medical, dentzl and
vision heaith insurance prembitn paid by the County for its employees.

8. GENERAL PROVISIONS,

a. This Agreement and any attendant provisions may notbe altered, amendead,
suppiemented, charnged, effectively raducec or inproved without the written,
mutuaj ecnsent of the parlies as [dentified above, nowever, tha provislons of this
Agreement are subject to re-negatiation at any time with the mutual consent of
hoth parties.

b. No waiver by either party of a breach of any covanani, term, or condition of this
Agreement shall be deemed %o be a walver of any other or sbbseguent breach of
the same or any other coverant, term, or condition or waiver of the covenant,
lerm aor conditan #seff except as specificallv noted.

c. fnthe event thal any provisinn of this Agreement [s ot shall be rendergd invalid
hy apoiicable legis'ation or be declared invalid by any cour! or regulatory agenty
of competent junsdiction, such action shaif invalidate only that provision of this
Agreement and ail other provisiors not rendered invaiid shafl remaln in full force
and effect and the pariles shall promptly enter inte negotiations to bring the
invalid provisicn into compliance,

IN WITNESS WHEREOF, the parties hereto hava executed this Agreement:
Far the COUNTY OF NYE Department Head

By. = By:
Andrew Borasky Chairman Robert Jjones,
Marnager Facility Operations

Date: Date:

Em2 YD AZTeRmE AL - DepRTmN Heed- Ankert JOTIES



EXHIBIT B

EXHIBIT B
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IRIGINAL

LAW OFFICE OF DANIEL MARKS

DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
| ADAM LEVINE, £SQ. RECEIVED
Mevada State Bar No. 004673 .
530 South Las Vegas Blvd., Suite 300 AUG 08 2013
Las Vegus, Nevada 8910: STATE ﬁFRNéE VADA

(702) 386-0536: FAX (702) 3866812
Attorneys for Petitioncrs

STATE OF NEVADA

LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD
HNYE COUNTY MANAGEMENT
| EMPLOYEES ASSOCIATION, Case No.: A1-046095
Petitioner,
V.
INYE COUNTY,
' Respondent

S —

PRE-HEARING STATEMENT

| L STATEMENT OF ISSUES OF FACT AND LAW TO BE DETERMINET}

This action before the Board is brought to determine whether cermain Nye County depertment

coliective-barpaining process. Those employees held the following positions:
Direcior, Emerpency Management Services
Director, Bealth and Human Scrvices

Director, Management [nformation Systems

Directer, Planning
Director, Public Works

Direstor, Nuclear Waste Repository Project Office

-4

heads historically cepresented by the Nye Counly Menagemenmt Employec's Association werc
'supervisory employees within the meaning of NRS 288.075(1)(b), end whelher Respondent Nye

County committed prohibited [abor practices when it unilaternily excluded such employecs from the
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Manager, Facilities Operations

Chief Juvenile Probation Officer

Veterans Service Oifficer

The Nye Cousty Manager and Nye County District Atlomey determined that the above-
referenced positions were supervisory employecs within the meaning of NRS 288.075(1Xb)} and have
refised to permit the individuals occupying such positions w be iepresented by the NCMEA for

purposes of collective bargaining. The NCMEA disputes thar the empioyces meet the requirements of

| the statute. Wys County has offered the employees occupying such positions individual employment

contracts cutside of the collective bargaining process,
Nye County made the determination unilaterally withoui seeking any input from the NCMEA
as to whether it even agréed as 1o whether the above relerenced positions feli within NRS

288.075(1)(b). Nye County has further rojected all requests for information as to how it concluded thay

the affected employees fell within the statute.
n. Fro A RITIES

In City of Reno v, Reno Firefiphters Local 731 et al., EMRE Case No. A1-046040 this Board

analyzed the changes w the Local Government Employee-Management Relations Act (“the Act™)
made by the 76™ Legislature in 201 i. Pursugnt to this Board's ruling in City of Reno. the delermination
of whether a particular employee or cluss of employees is a supsrvisory employec wust be made on a
case-by-case basis, Futhermore, it is the burden of the Nye County {o prove thai the supervisory
excepuon applies. Nye County musi demonstrate that the employee was "appoinied” and thart there bas
been an quthentic grant of authordly w perform the functions listed in subsections (1), (2), and (3) of

NRS 288.075(1)b} by considering the exercise of that authority,

Mye County's unilateral determination that the positions zet forth ebove constinue supervisery
: employees. coupled wilk its refisal to provide any information ag to how it made such determinations,

, compelled the filing of this action. By making such & unilatcral declaration, refusing o bargain with

2
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| the NCMEA. and by offering individualized employment contracts for the above-referenced positions,
| Nve County has interfered, restrained and/or coerced the employess filliog such positions in violaton
iof NRS 288270(1)(a); inlerfered in the administeation of the NCMEA in violatjon of NRS
288 270(1)b); unilateral chenged subjecis of mandaiory bergaining in viclation of NRS 288.270(1)a}
'rlan:l (e): eagaged in antawiul direct dealing n vielation af NRS 288 270 (1)(a) and (€); and a retused to

|
i bargsin ir good faith in violation of NRRS 288.270(e).

1 M LIST OF WITNESSES

i. Robert Jomes. Mr. Jomes is the curremt Facilities Operations Manager and the currenr
President of the NCMEA. 1e will be testifying regarding his failure to meet the criteria
under NRS 288.075(1){b} and Nye County's refusal to bargain. He will further be testifying

regarding individualized employment contracts which were offered to persens occupying

I positions which had kistorically been in the bargaining uil.

2. Brent Jones. Mr. Jones is the former Director of Emergency Maiagemeni Services and the
former President of the NCMEA. My, jones will testify regardiog how he was excluded
from negotiations by Nye County. bow he wes terminated withoul cause in May 2012 afier
Pye County unilarerally withdrew its recognition of %im us un NCMEA covered employex:
and labeled him “at will", ite historical inclusion: of his position within the bargmning i,

‘ end how his nosition did not ince! the eriteria under NRS 288.075(1)(b).

3. Vance Payne. Mr. Payne is the current Direetor of Emergency Meanagement Services and

| [ will be testitving reparding his failure 1o meet the criteria under NRS 288.075(1)(b).

4 Mark Hatfied. Mr. Haifield is the former Direclor of Manegemeni Information Sysiems
and former Secretarv of the NCMEA. He will be testifying regerding his faiture 1o mees the
eriteria under NRS 288.075(1)(b) and Nye County's refasal 1o bargain.

| 5. Milan Dimic. Mr. Dimic is the current Director of Managernemt Informatior Systens and

will be testifying regarding his failure o meel the criteria under NRS 288.973(1)(h)

a-
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6.

10.

12,

Shidey Trummell. Ms. Trummell is the curcent Director of Health and Human Services,
and will be testifying regarding her failure to meet the criteria under NRS 288.075(1)(b)
and Nye County’s refusal to bargain

Steve Osbome. Mr. Osbourne is the former Director of Planning and will testify regarding
his failure to meel the eriteria under NRS 288.G75(1)(b).

Dave Fanning. Mr. Fanning is tie Direcior of Public Warks and will testify regarding his
failure to meet the criteria under NRS 288.075(1)}(b).

Darry! Lacy, Mr. Lacy is the Director of the Nuclear Waste Repaository and Planming Office
and will testify regarding his failure to meet the critezia under NRS 288.075(1 ().

Tom Metcher. Mr. Metcher is the Chief Juvenile Probation Officer and will tesiify

regarding his taiture to meet the criteria imder NRS 288.075(1)(b).

.Kea Shockley. Mr, Shockley is the former Veterans Service Officer and will testify

regarding his failure to mest the criterts under NRS 288.075(1(b).

Brian Kunzi, Mr. Kunz is the Disirict Attomey for Nye County and responsible for
collective barpaining on behalf of the County. Mr. Kuntzi is believed to be knowiedgeable
regarding the manner in which Nye County excluded the above-referenced positions from
the NCMEA, the County's Feilure o bergain, and individuelized employmunt contracts

offered to the nceupants of the above-referenced positions.

. Pam Webster, Ms, Webster is the County Manager and is believed to be kuowledgeabie

regarding the manner in which Nye County excluded the above-referenced positions from
the NCMEA, the County's failure to bargain, and individusiiecd employment conmzcts
offered to the occupants of the abave-referenced positions.

Ricbard Osborne. Mr. Osboroe is the former County Manager and 13 believed o be
knowledgeable regarding the manner in which Nye County excluded the above-referenced
positions from, the NCMEA and the County's {miluie to bargain.

4-
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15. Danelle Shamrell. Ms. Shamrell is the Nye County Human Resources Manager and is
believed to be knowledgeable regarding the individualized smployment agreements offercd
1o certain Nye County cmployees for positions praviously cavered under the NCMEA
Agreement,
Petitioner reserves the ripht to supplement this Pre-Hearing Statemictt with additional
wilnesses.

ESTIMATED TIME FOR HEARING

It is anticipated {hat the Petitiones's tase will take about seven {7) hours.
DATED this é/ day of August, 2013

LAW OFF{CE OF DANIEL MARKS

DANIEE. MARKS, ESQ.

Nevada Staw Bar No. 002003

aDAM LEVINE, ESQ.

Nevada Staiw Bar No. 004673

530 South Las Vegas Blvd., Suite 300
Las Vegas, Nevada 89101

Attorney for Petitioners
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CERTIFICATE OE SERVICE BY CERTIFIED AND
RETURN RECEIPT REQUESTED MAIL

1 herehy cectify that | am an emplovee of the LAW OFFICE OF DANIEL MARKS and that on

the UF | day of August, 2013  did serve by depositing in the United States Post Office, at Las

Vegas, Mevada. i « seeled envelope with first class, certified and teturn receipt postage fully prepaid

therern, 2 iruc and correct copy of the FRE-HEARING STATMENT, te the eddress as follows:

Brian T, Kunzi, Fsg.

Nye County District Attorney’s Office
1520 E, Basin Ave., Ste. 107
Pahrump, Nevada 8906()

Attorney for Respondent

.;‘,I‘F 5 “) Y] “H‘
P o F "
“‘-_“ { L‘ﬁ A hf e A 1A O:__T\f e
Anemployeeof the = N\
LAW OFFICE OF DANIEL MARKS







MYE COUNTY DISTRICT ATTORNEY
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BRIAN T. KUNZI -t ol =
NYE COUNTY DISTRICT ATFORNEY RECEIVED
State Bar No. 2173 AUG 19 2m3
1520 East Basin Avenue, Suite 107 STATE OF NEVADA
Pahrump, Nevada 89060 E.M.R.B.
(775) 754-7080

(775) 751-4228 (fax)

Attormeys for Respondent

STATE OF NEVADA
| LOCAL GOVERNMENT EMPLOYEE-MANAGEMENT
| RELATIONS BOARD

NYE COUNTY MANAGEMENT

EMPLOYEE'S ASSOGCIATICN CASE NO. A1-048085

}

)

)

Patitionar, )

)

VE. )
y PREEEARING STATEMENT

NYE COUNTY )

)

Responden! }

i

Nye County. by and through Brian T. Kunzi. Nye County Distict Attomey,
pursuant to NAC 288.260, hereby submits the following prehearing staternent:

I ISSUES OF FACT AND LAW

The issues of fact involve an analysis of the powers and duties of certain

identified administrative dapartment heads anc whether such powers and duties make
\
f these depariment heads "supervisory” employees as defined by NRS 288.075(1)(b). |

| The legal Issues appear to cencern whether the process of determining if an employee

| meets the statutory definition that precludes participation in coliective bargaining with
i
S the County ls a matter that Is the subject of manidatary bargaining.
1 (
|
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Nye County submits that matiers of statutory canstruction are not appropriate
for resolution through the collective bargaining orocess in ifiat such questions would

result In vagaries between how the various local government interpret this provision

and defeat the underlying public oolicy behind the legistative enactment. Nye Cointy
believes the listed cepariment heads "are primarily responsible for formutating and
administering management, policy and programs” as articulated in NRS 288.140(4).
| Nye County understands the impoerl of the Cify of Reno v. Reno Firefighters Laocal 731
et al. EMRE Case No, A1-046048 in that the employer must demonstrate that the
supervisory requirements are met, however, this prior decision did notf address or
intimate that this process ‘s to be accomplished througn the collective bargaining
process.
i MEMORANDUN CF POINTS AND AUTHORITIES

A STATEMENT OF FACTS

Nye County and the Nye County Managesment Employees Association

{NCIVEA) began negotiations on a new collective bargaining agreement in the sarly

spring of 20711, The previous agreement had expired on June 20, 2010. Negotiations
i became problematic with the passage of the legislation that creatad the exclusion for
certain supervisory personnel fram participating ir collective bargaining activities. An
agreement could not ke reached because there was an impasse on [ne issue of ow
to resolve the queslicn surrounding the supervisory personnel.

Negotiations were re-initiated in early 2012 with a group from the NCMEA that
excluded supervisory employees. Nye County refused fc negotiale in violation of NRS

268.140(4)(a) with thuse employees pelieved to meet the definition of a supervisary

employee. Those oositions were identified as the Directors of the Emergency
2
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Management Services, Heaith and Human Services, Management Information

| Systems, Planning, Public Works, Nuclear Waste Repository Project Office; Facilities

{ Operations Manager, Chief Juvenile Probation Officer and Veterans Service Cfficer.
Each of these positions are department neacs in charge of the overal

| administration of a department within the County. Shared characteristics are that eacn-i
department head s respongible for all aspects of the administration of their respective
department. Each proposes budgets and Is respensible for the administration of the
final budget having compiete control over any discretionary spending. The départment
J heads are responsibie for the personnel In thelr depariment and have responsibility for
l_{ handling grievances filed by their subordinates. The department heads are also part

of the overall management team for the County and participate in discussions

regarding issues with collective bargaining agreements and how such may impact their

operations, which include discussions about the overail management strategy that will

be employed during collactive bargaining sessians with employee organizations
covering subordinata employses and ailso with the NCMEA

Anothar common characteristic of the described aepartment heads ia that each
appointed by the County Manager, but only after matification by the Baard of County
Commnissionars. The department heads are expected and are required tc use their

independent judgment and are considered policymakers for their deparment. These

ocbligations are not routine and the important function they play in County

|
admin‘stration is highlighted by the requirement that their appointment be subjeci to
Board approvat

W

I
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B. ISSUES OF LAW
This Board firet addressed this statute in the Reno Firefighters Local 731

: decision. Whi'e this Board's decision pravided some key interpretations of the act, this

l: decision di¢ not address what is the proper forum in which o address what employees
are considered supervisory. Nye Caunty submits that the request of the NCMEA to
negoliate the inclusion or exclusion of employees as defined in NRS 288.140(4) is nat |
a matter of the interpretation of a provision of the coliective bargaining agreement, but
rather rests upon an inteipretation of a statute. Matters of this nature fal outside the
scope of mandatory bargaining, which means the County did not commit any unfair
labor practice by refusing ‘o alfow negotiations cn this matler.

C. DISCUSSION

The inesis as presented by the NCMEA would mean that if there were 2
disagreement between the empioyer and the associatian regarding the application of
NRS 288.140(4) such a matter eould progress through the grievance procedure
| establisheq in the CBA and ultimately resull in a binding decision through arbitration.
This result would cause varying interpretations cf a state law and destroy any

' uniformity of application for all local government empioyers. The interpretation and

appiication of the provisions of NRS 288.140(4} is bast dena through an action befare

this Board as provided in NRS 288.110.

Twia Board alone is empowered to enforce tha provisions of Chapter 288 of the
Nevada Revised Statutes. While Nye County embraces a resolution o this matter as
a dectaratory refief action, the refusal to negotigie on a matter that is not grieveable
certainly cannot be canstrued as an unfair 'abor practice. The MCMEA pushes this

latter position in their complaint by arguing the classification of empioyees within the
i
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bargaining unit or the method used to "dlassify" employees ag provided in NRS

| 288.150(2)(), (k) are subjects of mandatory bargaining. No other fegal authority is
i provided by the NCMEA In support of these conclusions.

i Nothing contained in @ plain reading of the statue suggests the Legislature

: intended for the provisions of NRS 28B.140(4) ‘o be read back througt the mandatary
provisions for collective bargaining to be subject to ihe vagaries of negotiation ana the
ensuing grievance processes The NCMEA fails to offer any legal support for such a

proposition. Simply stated, matters of statutory construction are not appropriate for

determination through the bargaining and/or grievance procedures.

The Uniteg States Supreme Court applied this principle to actions within the
I FLRB, which are analogous tc the Nevada EMRB. The Supreme Court noted arbitrai

i_i decisions based on interpretations of legisiation rather than on tha interpretation of the

CBA would exceed the scope of powers. Sae Alexander v. Gardner-Denver Co., 415
LL.5. 38,53 (1974). Sea aiso Wright v. Universal Mar. Serv. Corp., 52511.8. 70, 78-78
(1998). Nye County submits this same pnnciple shows the folly of suggesting an
intarpretation of a state statute could be the subject of collective bargaining.
Mandatory subjects of negotiation necessarily must involve matiers upon which

tha local government empioyer and the employee organization have the discretion o

' implement. Nye County continues to recognize the NCMEA zs the bagaining agent

! for empioyees not axciuded from membership as provided In NRS 286.140, however,
the parties lack the authority to negotiate how NRS 288.140 is applied to any
!l empioyee,

i

it
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LIST OF WITNESSES
A, Danelle Shamrell, Nye County Human Resources Manager

iis. Shamrell is expected to testify concerning the discussions with the NCMEA

|; and the powers arnd duties of the affected employees with regards to eligibility to

{

| participate in collective bargaining.

B. Pameia YWebster, Nye County Manager
Ms. Webster will testify concerning the powers and duties of the affected

employees with regards to determining eligltility to participate in collective bargaining.

G. All Employess that are the subject of this action.
TIME ESTIMATE
The County estimates that it will nead 4 hours to present its position.

RESPECTFULLY SUBMITTED this 15th day of August, 2013.

o

[ -y Y
Vo f ]

BRIAN T. KUNZ| | ~
Nye County Distrigt Attorney
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CERTIFICATE OF SERVICE
i hereby cartify that | am an employee of the Office of the Nye County District
. £

vl
Atiorney and that on the /~  day of March, 2013 | personally served a true copy of

the foregoing NOTICE OF ENTRY OF ORDER by mailing by first class mail, postage

| prepaid and by facsimile to:

Adam Levine, Esq.

Law Office of Daniel Marks

530 Las Vegas Boulevard South, Suite 300
Las Vegas, Nevada B910t

'

f : y
£ bz (Y hernd *y
( fimledda | " 2o ol
Vanessa Maxfield g [ )
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COMPROMISE AND SETTLEMENT AGREEMENT

THIS COMPROMISE AND SETTLEMENT AGREEMENT is made and emered
inta by aind between the County of Nys, a potitical subdivision of the State of Nevada,
{Nye County} as empioyer and the Nye County Management Employee Association
(NCMEA), in resaiution of disputes and differences that have arisen betwveen the
paries. {n consideration of the mutual covenants and agreements of the Parties to this
Agreement, and other good and valuable consideratiun, the receipt and suffickency of
which are heraby scknowledged, it is heraby warranted and agreed as {ollows;

RECITALS

A A dispute arose between Nye County and the NGMEA regarding the
applicaton of NRS 288.140(4)(a) 2and NRS 288.075, which prohibits supensisory
amaloyees from being a member of an employee organization.

B On o about June 18, 2003, NCMEA filed an sction before the State of
Nevada Lacal Government Employee-Management Relations Eoard. Case No. A1-
J48095, for a declaratory order seeking a detarmination that the disputed positions did
not meet all of the functions described in NRS 288.075(1)(b)(1) through (3} and other
gppropriate relief regarding actions alieged to be in violation of NRS 288.270.

C. Without either Party admitting liability or fault, and in z compromise of
each gf their positions ang rights, the Parlies desire to entes into this Agreement to
resoive all disputes related to their respective rights in the Action and arising out of the
claims and allegations set forlh therein upon the terms and conditions stated herein.
Neither the exacuticn nor the performances of this Agreement shelf be congidered an
admission of fault, liabjlity or wrongdoing whatsoever by any of the Farties.

TERMS OF AGREEMENT

1. The Parties stipulate and agres any axercise of autharity as set forth In
NRS 288.075(bj(1} through (3} by empioyees in any pasitions in dispute does not
occupy a significant portion of esch of the employee's workday.

2. Nye: County will continue 10 recognize ali positions as recagnized in the
las! ratified agreement betweep the Parlies as properdy wit-in the NCMEA excepting tne:
position of Chief Juvenite Probation Officer. which shall be mainiained in the NCMEA
until such time as a transier to another appropriate empioyee arganization conslstent
with the requirements of NRS 288.140(3) can bs made.

3 Tha Parties recognize they continue to oparate under the terms and

conditions of the collective bargaining agresmant negotiatec and ratified on or about
July 1, 2008,
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4, The Parties further stipulate and agree te dismiss ths action pending
befora lhe State of Nevada Local Gevernment Employss-Management Relations Board
with prejudice, each parly to bear its own fees and costs,

5 The NCMEA shall file a notice of dismissai consistant with the temns and
conditions of this Agreement.

8. Upon fulfillmeyst of the Temns of this Agreement, the Parties bereby forever
release and discharge each other and their past and present employees, agents,
zttorneys, represeniatves, insurance carriers and other relgted parlies from any and all
claims, demands, debts, liabilities, damages, causes of action of whatever kind or
nature, whether presently known or unknown arising oud of or relating fo the Action,
including, without limitation, any claims that have been or could have been asserted in
the Action,

7. This Agreement shaii be binding upon and inure to tha benefit of the
Farties, and each of them, their successors, assigns, personai representatives, agents,
employees, directors, officers and servants.

8. This Agreement may be execuied in any number of counterparte and each
counterpart executed hy any of the undersighed together with all other counterparts so
executed shall constifute a single instrurnent and agreement of the undersigned.
Elecironic or facsimiie copies hereof and electionic and facsimile signatures hereon
shall have the same toree and effect as vriginals.

IN WITNESS WHEREOF, the Paries have executed this Agreement on the
dales as noted below.

NYE COUNTY NYE COUNTY MANAGEMENT
EMPLOYEES ASSOCIATION

e e —

Pamela Wel::_sté;, Coun—fy Manager

“

Daled this i___ day of May, 2014. Dated ihis J_E__day of May, 2014,
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From: Kheel, Allison <shnes sdfisherohilhipns civms

Sant: Friday, September 1, 202:’. 2:23 PM

To: david gaba clavenaba@oompassiegal.con>; Timothy Sutton <tsuttori®nyecountyny, gov>

Cc: Adam Levine <Atevine@danielmarks.aet>; Rarrin Tuck <dluck@nyvecountvie gave: Kheel, Allison
<akheel@lisherphillips com>; Owens, Susan <sowens@fisherphiliips.com>

Subject: RE: lmaasse between Kye County and Nye County Management Employees Association —Motion ta Postpane
Factfinding

Duar Atbitratue Gaoe

Please consicer this e-mail My« County’s Motion 1o Postoone the Factfimding presentiy scheduied far Tuesday, September 5,
2023, Gne of the County's roncerns was the composit o of the bargaining unit ang whether 7 Director nositicns could properly be

mchaced in the NCMEA unit (along with thair subordinates).

Very recentiy, in another maiter, the Ceunty received g favorablte dec'sion from the Nevada Employee Management Resations Boaid
(EMRE) -~ the public sectnt equivalent of the NERE - fincing that olice Captains did 1ot beleng i the supeiisery bargamnieg,

unic, This prompted Nye County To re-cveiuate the composition of the NCMEA bargaining unit. The compasition of the bargaining
Lnit .5 an issue thal cap only be decided by the EMEER,

Yesterday atternoen, In respensa tn Aye County ralsing thesea concerns te the Union, Mr. Levine informed me thas there was a
previous ZWIRE camptamnt filed aver this wsue g a settiemesl agreement, This was 11e test imae st Couasel for Kye Couanty

become aware of the compiarns ano settlemem agreement

Trerelore, the County is requesting to costaone the nen-binding factlinding in thls matter in order o provide the County aaditienal
time ta review these documents and advise the Lounty on & course of actiop.

| apologize for the eleventh-hour notice before a haliday weekend ano the County will bear the fuli canceilation fees associated with

this maotiarn.

11 yiu reguke any agd Upnal infurmiatan for ths motian plegse do not hesitale to el me know,

Very truly yours,

;:Allison Kheel

‘Attoinay at Law

l=iener & Phiflins LLF

300 $ Fourth Street | Suite 1500 | Las Vegas, NV 8910
akheel@fisnerphitips com | O {702} B62-3817 | G: (707; 4671066
]

—— Website On ¢he Front Lines of Workplace Law

PHE mossnGe Mty PO 200 Mot 8 SR SRl ta annnaton if 4 hag aeea SERED P i el RIREET
Lenifletedy civedd Prs messaye

taty bu Suvies e e 7 e sowr Dy

From: david gaba <davesalaQcompassicanl cam»
Sent: Thursday, August 31, 2023 9:11 A

To: Tanottry Sutton <tsutiondm il oV
Cc: Adam l.eviﬂe ~Alevine@danie s net=; Kheel, Allison <akheel@fisherphill ps corm>; Darrinn Tuck

Subject: Re. !mpasse ne tween Nye County and Nye County Management Emp ovees Association — Subpoenas for Fact
finding

CAUTION: This email originated from guiside of the Firmy. Do not dick iinks or open attachmants unless vou recognize the sender
and kinow the content s safe,

LOL, thanks for the heads upl Do we have o start time a heerng location?
4
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Adam Levine

From: Adam Lavire

Sent: Friday. Sectember 1, 2023 2:48 PM

To: 'Kheel. Allison’; david gaba; Timothy Sutton

Cc: Carrin Tuck: Jwens, Susan; Jo' Harper

Subject: RE: Impasse between Nye County and Nye County Management Emaloyaes Association
~ Mobon ip Postoone Fectfinding

Attachments: | Comp'aint and Petition far Dedaratery Order.pdf; Settiement Agreement - Signeo. p'

Arhitrator Gaba:

I'he Nye County Management Employees Association opposes any continuance. This is nothing but a
frivolous stall tactic.

The NCMEA has been attempting to get a contraci since Febrouary 2022, The FMOCS pancl of
arbitrators for impasse was requested in November 2022,

[here ts only one (1) Article which is & subject of the impassce which is wages (i.e. COLAs). The
compuosition of the bargaining unit as nothing to do with the bargaining or the impasse.

Nye County doesn't like the fact that there are Directors included within the bargaining unit, However,
the reascn Directors are included within the bargainmg unit 18 hecause Nve County agreed to place
them back inilo the bargaining enit atier snlawiully carving ithem cut in 2013, Nyve County cntered (nio
a Settlemeni Apreement which forever waitved any firther claims as it related 1o the composition of the
bargaining unit, [ have attached the EMRB Complaint giving rise 1o the dispute in 2013, and Nye
County's 2014 Setiletiient Agrecment {which was drafted by Nye County's Attorney in 2013).

[ can't help the fact that Nye County has chasged outside Counsel. and that Nve County chouses nal io
inforn s oulside counsel as w the prior Settlenient Agreements i has entered into. [ can't heip the lac
that snbsequent management and subsequent counsel do nov ke the Agreement that their predecessors
entered mio. [hat s not our probiem.

Whal is our problem is the fact thai the members of the hargaming unit have not seen an increase Lo
their salaries since July 2021 (before hyperintlation set in). and we have been bargaining since
February 2022 (o iy io get an agreement. 11 this hearing does aot go forward on Tuesday. it 1= likely
that due to the schedules of ceunsel tact finding would not be able to be convened until Pecember 2022
or january 2023 af the earliest (as [ am booked with arbitrations. EMRE hearings, 4nd a federal jury
trial througl the month of December).

I've told Ms. Kheel that the evidence needs to be presented to you as the fact {inder on Tuesday, and
any issues relating the eomposition of the bargaining unit can be addressed by the parties between
themselves while we are waiting tor the courl reporter transcripl. and preparing any necessary post-
hearing briefs.



But there is absolutcly no reason for you not to receive the evidence relating to the wage dispute on
Tuesday.

Adam Levine, Esq.

Law Office of Daniel Marks

610 5. Ninth Street

Las Vegas, NV 89101

(702) 386-0536: Office

{702} 386-6812: Fax
alevine@danielniarks.nex

General Counsel for the NCMEA

From: Kheel, Aflison <akhecl@fisherghillips.coms

Sent: Friday, September {, 2023 2:33 PM

To: david gabha <davenaba@compasslegal.com>;, Thnothy Sutton <tsutton@nyecountynv.gov>

Ce: Adam Levine <Al svine@danieimarks.nel> Darrin Tuck <dtick@nyecountyny govr: Kneel, Allisor
<akheei@fisherphillips.com>; Owens, Susan <sowens@fisherphillips.com>

Subject: RE: /mpasse between Nye County and Nye County Management Employees Association —Mation to Postpone
Factfinding

Dear Arbitrater Gaba

Piease cons:der thls e-mail Nye County's ivotion to Pestpone the Factfincing presenty sebeduled for Tuesday, September 5,
2023. One of the Cauniy's conterns was the composiaon of the bargainiog unit ang whethes 7 Cirector positions could properly be
included in the NCMEA unn {along witn their suborginates).

Very recently, in anether matter. the County received a favorable decision fram the Nevade Employee Management Relztions Board
{EMRB] = the aubllc sector equivalent of the NLAB — finding thal Police Captains did not belorg in the supervisory bargaining

unit. This srompted Nye County o re-evaluate the composition of the NCMEA bargaining unit. The composition of the hargaining
unit is an issue that e anly be dec:ded by the EMRB.

yesterday afternoon, in respanse to Aye Courty raising these coneerns Lo the Union, Mr, Levine infaramed me that there was a
previous EMRE complaint fled over this [ssue and 2 settlement agreement. This was te first time thar Counsel for Nye County
became aware of the compiaing and settlement zgreement.

Therefore, the County is regquesting ta postpone the nor-binding factfindiog In this matter m order (o provide the Couaty addit:onal
time to review these dacumenis and advse the Courty on a course of action.

| apologize for the eleventh-hour rotice beinre a holiday weekend apd the County wili kear the full cancellation fees asseciated with
this motion.

if you require any agditional information for this motion please do not Aesitate to et me know,

ery tritly yours,
Allison i heel
Attorney ar Law

Fisher & Phillios LLP
300 S. Fourth Street | Suite 1500 | Las Vegas, NV 88101
akheel@tisherphilips.com | O: {702) 862-3817 | C: {702} £67-106€

Website On e Front Lines of Workplace Law™
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Adam Levine

e
From; david gaba <davegaba@comcassiagal cuir =
Sent: Friday September 1, 2023 402 P
To: Adam Leving: Kheet Aibsos Timothy Sutton
Ce: Darrie fuck. Owens, Susan; Jos -larped
Subject: RE: knpasse between Nye Lounty and Nye County Management tmpioyees Association

- Motiur i Postpone Fartfinding

Allison,
Jdnfortunateiv | have tc deny your Motten  Flrst, as i wicte to you in ung

Parties shouid meet 3nd corfer prior (o reguesting 2 continuance o fiting ANY Matorn. All continuances
trniat have not been mitually dpreed to shoutd state so Clearly i1 thie Motion fer & Conttnuance and
summarize the sfferts that nave been made resaive the issue neiween the parites. At other Maotiors
shouid at @ mimmum summarze the efforis that have beer mare resnive (e issue between the parties

From your staterments delow it doesn’: apsear that vou compied with my reguest {althoug 1 to be fair ) could be
wrong,

Next, and FAR migre important is {hat you steted toine oin Mav 19, “T also ust wanied to rierify that this will be
non-hinding factfinding urder the statute " While ' don’t know what “the statuie® is 1'm guessing that itls NRS
288 200 (again, please (ot sne know f Um wrong). Of course NRS 288.200{4} swates in part:

A schedule of dates ano tmes for the heading inust be established within 16 days after the selection of
the fact tinder pursuant to subsection 2. and tne fact Hader shall report the hocungs and
recommendations of {ne fact finder ta the parties 1o rhe dispute withn 30 days after the conclusion of

the fact-finding heanng

Simply put, | don’t know that | nave any authonily under the statute (o postgone” the hzanng escecally as you
have been aware of the Unit’s compostior since hefore the hearing was set. Furtnes wien you stale, “iTlhis
was the first time that Counset for Nye County bacame aware of the comglalnt and seitlemant agreemient,”
Untartunately, your argument doesn’t resonate with me as “Nye County” and their in-house counsel (whe fron
my exoerierce 5 VFRY comuetent) should nave been awere o!f this 1ssue since It 2rose {again, tnils 15 an
Bssuitiption or my part}

To conciude, the last minute nature of this reguest 1s problematic as | cizarly only nave a cursory undersianding
of the facts/law involved While | fael that | have to dery your r2ouisst ¢t the present, you can certainiy make

the Motior 3gain on Tuesday marning wher we corvene. That sald, do we have & stari time and hiegsing
locatior for this cne as { requested on Thursday, August 31, 2023, at 9:11 AM?

Cheers,

Compass Law Group rin



David Gaba
Direct (206 25°-5488

This gleciomc message conlans mlosnatin pekeaging 1o Compass Law Group PS ine. which may be prvileged, contidential, sitoragy work prosuct
andion protectad Trom disclosure vadar applicank: taw The informatioe s inteaded any for the use of tie indivigues or enlity pamed above  f you thins
you Pave receved his message n grigr, please ngliy the cerder eithar &y email or telephone . Recept by anyonn olfar than the named secmeni(s) s
not & walet of any atlorney-cienl weork prog uct or other applcable prviiege It you s nol the inlended raciprend, Any cesanination, destabutian ar
oLyt 18 stacly pratbiled

NOTICE: Insome states where | practios (he bar associalion requlres altomeys fo nclify persons to whom e-maiis are sent Ihat the security of e-mail
cemmunicalions cannol o2 quetantesd  S-mai travels on the Intemet through any number of comaulers before reaching the recipient and can be
miartepled, held or copmd 5t any of thesg compitiers  In additicn, pisens clhes than tha sander and Inlended recipients can intercapt a-mails by
ancessing the sande’s compuler, the reciplanls’ computers, snd the computers through which the e-mall passes on the intensd, This e-mail was sant
because we beleve we have your cansent to ute ths form of communcation Please confoct us immadigtely il you do nod want this furm i
camenunicate wik you by a-mail Thank you

From: Adam Levine ~Alevine@danielmarks.nets
Sent: Friday, Septiember 1, 2023 2:48 PM
To: Kheel, Allison <akheel@fisherphillips.com>; david gaba <davegaba @compasslegal.com:; Timothy Surtcn

<tsutton@nyecountymv.gov>
Cc: Darrin Tuck <dtuck@nyecountynv.gov>; Dwens, Susan <sowens@fsherphillips.com=; Joi Harper

<JHarper@danielmarks.net>
Subject: RE: Impasse between Nye County and Nye County Management Emoloyees Assaciation ~ Mction to Postpone

Factfinding

Arbitrator Gaba:

he Nye County Management Employees Association opposes any continuance. This is nothing but &
frivolous stall tacte.

The NCMEEA has been altempting to gel a contract since February 2022, The EMUS panel of
arbitrators tor impasse was requested in November 2022,

There is only one (1) Article which is a subject of the impasse which is wages (i.e. COLA®), The
composition of the bargaining vnit as nothing to do with the bargaining or the impasse.

Nye County doesn't like the {act that there are Directors included within the barguining unii. However.
the reason Directors are inclided within the bargaining vnit is because Nye County agreed to place
them back into the bargaiming vnit after unlawlully carving them out in 2013, Nye County entered into
a Setilement Agreement which forever waived anv tirther claims as il related to the composition of the
bargaining unit. I have attached the FMRE Complaini giving rise to the dispuie in 2013, and Nye
County's 2014 Settlement Agreement (which was drafied by Nye Counly's Attomney in 2013).

| can't help the [act that Nve County has changed ouiside Counsel. and that Nye County chooses not 1o
inform its outside counsel as to the prior Seftlement Agreements it has entered imo. | can't help ihe fac
that subsequent management and subseguent counse] do noet like the Agrecment that their predecessors
entered ingo, That is o1 our problem,



What is our problem is the fact that the members of the hargaining unit have nof seen an increase ic
their safarics since July 2021 (before hyperinflation set in), and we have been bargaiming since
February 2022 to try 1o get aa agreement. {f this hearing does not go {orward on Tuesday, ii is likely
that due to the schedules of counsel {act finding would not be sbie 10 be convened until December 2022
or January 2023 at the earliest (as | am bookeé with arbitrations. EMRB hearings, and a federal jury
trial through the month of December).

I've told Ms. Kheel thai the evidence needs o be presenied to you as the fact {inder on Tuesday, and
any issues relating the composition of ihe bargaining unit can be addressed by the parties beiween
themselves while we are wailing {or the court reporier transenpl and preparing any necessary post-
hearing hriefs.

But there is absclutely no reeson for you nol to receive the evidence relating to the wage dispute on
Tuesday.

Adam Levine, Esq.

Law Office of Daniei Marks
610 S, Ninth Street

Las Vegas, MV 89101

{702) 3B6-0536: Office
(702) 386-6812: Fax

General Counsel for the NCMEA

From: Kheef, Allison <alhee!@{isl Hipes.com>

Sent: Eriday, Septemnber 1, 2023 2:33 PN

To: david gaba <davegabia@compasslegal corn>; Timathy Sutton <tsutlon@nyecountyny.gov>

Cc: Adam Levine <ALevine@danielinarks.net>; Darrin Tuck <dtuck@nyezountynv gov>; Kheel, Allison
<akheel@fisherphithps, com>; Owens, Susan <sowensi@ rphillips.com>

Subject: RE: 'mpasse between Nye County and Nye County Management Employeas Assaciation — Motion to Postpone
Factfinding

Dear Arbitrator Gaba,

Piease consider this e-mail Mye County's Motion te Postpone the Factfinding presently scieduled for Tuesday, Septemhber 5,
2023. One of the County's concerns was the composiiion of the bargaining unk and whether 7 Director positions could properly be
irciuded in the NCMEA unit {atong with their subordir ates).

Very recently, in another matter, the County recelved a favorable cecision from the Hevada Emoloyee Management Refations Board
(EMRB] - the sublic sectar equivalent of the NLRB - Fndlng that Police Captains did act belong n the supeivisory bargaining

usit. This prompied Nve County to re-evaluate the composition of the NCMEA bargainicg unit. The composition of the bargasining
uniit s an issue that can onty ke decided by the EVIRB

Yesterday afternoon, n respanse to Nye County raising these concaras to the Union, Mr. Levine informed e that thera was a
previous EMRRB complaint filed cver this issue and 3 settlement agreement. This was tae first time that Counsel for Nye Courty
became aware of the complaing and settlement agreement

Therefore, the County is requesting tg postpone the non-binding factfinding in this matier in erder to provide the Coumy additional
time tc review these documents and advise the County on a course of actian.
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| apaiogize for the efeventh-hour aotice before a holiday woeekend and the County will bear the fill cancellation fees assortated with

thix motion.

{f vou requir= any additioral infarmat on for this motlon please do not kesltate *o let me krow.

Very truly yours,

Fisher & Phillips LL®
G300 S Fourtn Sireet i Suite 1500 | Las Vegas NV 85101
alkhee @fishershilips.com | O (702) 862-3817 {C [702) 467-1056

WWebsite On the Front Lines of Workpiace Law =

THig MessBgs mal comern corfaenhie &g oriweged mfcimtaton i fres hoeh Bl 10 you 1 eMG, please
reply t Juefse the Supcar nf ine oo ihen kureciely ce.sts g massage

From: david gaba <davegaba@compasslegal.coms>

Sent: Thirsday, August 31, 2023 9:11 AM

Ta: Tirmotby Sutton <!suttani@nyecountyny gov>

Ce: Adam Levine <Alevine@danielmarks.net>; Kheel, Allison <akleelizfisherchiflips.comes; Darrin Tuck

L
<{tu i I\ oUntVNV.§ -

Subject: fe: mpasse between Nyve County ano Nye County Management Emplovees Association —Subpoenas for Fact
finding

CAUTION: This email originated from outtide of the firm. Do not click finks or open attachments unless you recognize the sender
| and know the content Is safe.

tOL, thanis for the heads un!l Do we have a start time a heanng location?

Cheers,

Dave Gaba

Sent from my Pad which explans my poor syntax, grammar, and the many typorrapsical errors,

On Aug 30, 2023, at 3:01 PM, Timothy Suttar < ( nty > wrote:

Mavybe vou're the one who stuck out ke a sore thumbp Adam..,
bi

From: Adami Levine <AlevineBdarismazks nets
Sent: Wednesday, August 30, 2023 3:51 PM

Yo: david gaba <davegaha Brompassiegal.com>
Ce: Khee, Allison <akhesl@fisherphiliips.com>; Timaothy Sutton <tsutton@ny=cauntyny. 2av>; Darrin

Tuck <dtuck@nyerountyn v
Subject: RE: Impasse between Nye Caunty anrd Nye County Managemert Ermployees Assoclation -

Subpoeras for Fact finding

CAUTION; This emai! originatec from outside your crganization. Exercise caution when ogening
attachments ar clicking links, especially from unknewn senders,



Arbitrator Gaba:

Just a heads-up thai the standard attire for arbitrations in Nye County is business casual
or plain casual (i.c. blue jeans). County Manager Tim Sution wore a tie {0 an arbitration 1
did in Nye County two weeks ago [or another bargaining unif {und he stuck out like a
sore thumb).

| will be appearing in business cesual and would invite vou as the arbitrator to Jdo the
Same,

I presume we are starting at 9:00 AM on Tuoesday.

Adam Levine, Esg.

iL.aw Offfce of Danie! Marks

610 5. Ninth Street

L2s Vegas, NV 89101

{702) 386-0536:; Office

{702) 386-6812: Fax

alevine@ danielmarks not

General Couonsel tor the NCMEA

From: david gaba <cavesobha@compassepal com>
Sent Monday, August 28, 2023 12:49 PM

To: Adam Levine <Alevine @danielmarks.not>

Cc: Kheel, Allison <ahecir2hsherplillips coms

Subject! Re: Impasse between Nye County and Nye County Management Employees Association =
Subpoenas far Fact finding

Adam.

You can sign them on my behalf

Cheers,

Dave Gaba

Sent from my iPag whicn explains my poor syntax, grammar, and the many typographicaf errors,

Dn Aug 28, 2023, at 12:26 PM, Adam Levine <Al evine@danicly ks net> wrote:

| forgot to copy Allison on this.

Adam Levine, Esq.
Law Office of Daniel Marks
610 S. Ninth Street



Las Vegas, MV 89101
{702} 386-0536: Cifice
1702} 386-6812; Fax
alevinefdanielmarks.net

From: Adam Levire

Sent: Monday, Auguist 28, 2023 12:17 PM

To: 'davegaba@rompastiegal.com’ <davegaba@comepassiegal cam>

Subject: impasse between hye County and Nye Ceunty Managemenl Employaes
Assgctation = Subpoenas for Fact finding

Arhitrator (1aba:

Aitached are two subpocnas (or the nearing on September 5, 2023. Can you
either sign and return. or authorize the to sign on your behalf (which is the
custom ana practice here}.

Adam Levine, Esq.

Law Office of Daniel Marks
b10 5. Hinth Slreel

Las Vegas, MV §5101

[702) 386-0536: Offica
{7021 336-GBL:: Fax
alevinef@danielmarks.net

Cuunscl for the NCMEA

<Suppeoena for Arbitration - justin Snow.doc>
<Subpoena for Arbitration - Harry Means.doc>
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BEFORE DAVID GABA, FACT-FINDER
IN THE MATTER OF THFE. IMPASSE FACT-FINDING BETWEEN

NYE COUNTY MANAGEMENT }
CMELOYEES ASSQOCIATION, on behal of)
Bargaining Fligible Civilian Management ) FACTT-PINRER'S WRITTEN FINDINGS
3 AND RECOMMENDATIONS FOR
| 'nion, 1 RESOLITTION OF iNMPASSE (SSUES
i PURSUANT T NEYVADA REVISED
and } STATUTE CHAFPTER 28R, 21 ven.
3
MNYE COUNTY, XLYADA, i Date Issued: December 10, 2023
}
Employer }
)
APPEARANCES:

On behalf of the Union

Adam Levine

{.aw ffice of Daniel Marks

&1 South Minth Street

Las Vegas, Nevada 84914

#-muil; alevineiwdanielmarks.net

Or behalf ot the Employer:

Allison List Kheel

Fisher & Phillips, LLI?

300 South Fourth Street

Suite 500

Las Vepas. NV 89101

E-mail: akheel@fisherphiilips.com

It Faci-finder’s Written Findings and Recommicndations for Resoluticn of impasse issues



INTRODUCTION

These Written tindings and Recemmendations for Resolution of Impasse [ssues (the
“Recommendations™) arise pursuent o Nevadz Revised Statute (NRS)Y Chaprer 28R, &t veq. (the
Stature), under which David Gabs was mutoally selecied by the Pariies (o serve as the Fact-finder
under the specific terms of the Statute, These Recammendations involve an impasse between the
Nye County Management Employees Assnciaion the Union or the NCMIIA}Y, on hehalf of
“bargaining &ligihle civilian management ¢mployees™ (who are not jublic safety, such as golice
or fire),” and Nye County, Nevada (the Emplaver or the Couity) (collectively, the Parties), over a
successor Collective Bargaining Agraemeni covering the perind f July 1, 2022, throvgh June 30,
2025 (the Successor CBA}. The previous CBA was ‘n effect, from luly 1, 2019, tirough June 30,
2022 (the txpired CBA}.
The Faei-Finding Hearing

On September 1, 2023, the County moved w postpone the fact-tinding hearing (the
Hearing) that had previously been scheduled by mutual agreement, for Sgprember 3, 2023, based
on the County's concerns about the proper compaosition of this particular bargaining urit. 1 denied
the County’s Motion, as | found nothing in the Statute that gave me autharity to grant such a
motion.

On Sepiember 5, 2023, the Hearing was held in Pabrump, Nevada, (be Paries had the

apporiunity to meke opening statements, examine and cross-examine witnesses, introduce

" See Linion’s Post-Hlearing Brief as page i
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exhibits, and fully aegue all of the issues in dispute. A transeript of the proceedings was provided

At the ontsei, the County asseried in its Opening Staicment:

23
2 Just for the record. the
3 county objects 1o the fact finder having
4 jurisdiction in this matter on the basis of the
5  bargaining unit being inapprojriate. and the

6 appropriateness of the barpaining unit is a matter
that must be heard and deeided by the EMRIST before
the bargaining process ean procecd.

of ey

While the County did not use the word “motion.” when making its abuve ohjection. | neither denied
the Molion, ner agreed with the County's above argument, as it was simply argument and no
evidence was presented show my lack ol jurisdiction (o hear the "arties’ evidence concerning thc
impasse in negotiaiinng o the Successor CRA.

At the end of the Hearing, the Parties stipulated to submit Post-Hearing Briefs an or hefore
Nevember 3, 2023, presuming the transcript wes received taeyy (3t days prior io tha date. §
recerved the Unjon’s Post-tlearing Brict on November 8. 2023: however, the Union siubseguently
agreed, ot the County's request, that the Countv's deadlise to subimit Past-Hearing Bricfs couki he
ex.ended to November 27, 2023,

Cn November 27, 2023-—the same date the Couniy’s Posi-tHearing Brigi’ was due~-the
LCoumy filed 2 mation for an order siaying all bricfing and my Recommendations o this mattes
{the County’s Motion to Seay), pending reselution of the Couety's Petition for o Deckaratery Order
Claritying the Barpaimne Unit ithe Counny'e Petition).  The County”s Petifion was fled with the

EMRB on the same dale, Novemhber 27, 2023 The EMRE assigned Case No. 2023-623 1o ihe

e aoronym “EMRRT stands for the St of Neveda'™s Employee-hdanagement Relguoas Neasd
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County’s Petrtion. The Union objected 10 unp order staying the County’s briefing or
ecommendations in these proceedings. Ulimately, ! denied the County’s Motion o Say, an the
ground that | lacked the authority to issuc suci an order. Spegificaily. | held:

Linfortunately, [ fee! that | have no choice bor to denv Ms. Kheel's

motion. While | fully undersiand the county's position, which ig logical, |

am got acting as an arbitrator In this matter, bui a5 8 statniory heavirg

officer. jihink the best reaging of NRS 288.200 which uses the word “sial™

o delineate my actions is clear and ahsent a stiputation of the pastics | don™t

have the power 1o s1ay 1this matter
Fotiowing my ruling, the Coumy agreed to submit its Post-tHearing Brief on or before November
29,2023, |received the County’s Past-fHearing Briet on that same date. These Recommendations
are timely issued in accordance with the Stamic.

ISSUES
Me Parties did not stipifate to & statement of the ssuels) 1o be addressed in these

Recommendations. I its Posi-Hearing Briet, the Couniy re-asserts

Only tlic EMRB hnas jurisdiction ta determine the appropriate compaosition of

a bargaining uniL  The County mainfained & standing objection w the

Factfinder’s jurisdiction and rencws and incorporates this objection in this

Bricf, lssuance of the recommendations of the Vactiinder prior 1o a

deres minétion {rom the EMRDB wonid prejudice the County and create the

poteatial for inconsistent judicial decisions. Thus, the County renews aixd

incorporales herein its motion for a siay of these Factfinding proceedings

pending a vesalution of the EMRA proceedings.
| agree that only the EMRB has jurisdiction fo determine the appropriaie composition of this

bargaining unit, [ndecd, both Payties stipulated to that fact ag the Hearing, However, as the Faclt-

linder, [ was sat selected 1o determine “the appropriate composition of a bargaining vai.” Ruther,

Face-finder's conadl (o the Parties on Noveriber 27, 2023, sent st 127 pam, Sacific Dayiight Time {cmphasis addedy
" County"s Pasi-Hearing Briel et page 2, refererce (o transcript amitted: footnoies einitied (emphasic added).
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as miore folly addressed helow, T'was naially selected by the Parties 1o issue Recommendations
conceming Uie current impasst in negouations tar the Successor Collective Rargaining Apreement
(Successor “CBA") benween the Parties. Therefore, absent a rectation of 4 stattitory or current
case jaw thal grams me the authority to issue an order granting a motion (o stay these inmpasse
pracecdings. 1 have no choice but 1o issue these Recommendations as required by the Statute,

tn that repard, the Union asseris:

Because there is ap ability (o pay, tie Faci-finder is to “eomsider, to the extem
appropriaie, compensation of other povernment employees. both i and oul
ol the State and use normal eriteria for interest disputes regarding the icrms
and provistans 1o be included 1n sy agreement in assessing the rensorablencss
of the positton of each party as te eack issue in dispute and the Faci-finder
shall consider whether the Board found thai either party had hargajned in bad
taith.”

I adopt the Union’s ahove slatement of the issues | am required by Stawic 1o consider and
rerommend.
APPLICABLE STATUTORY PROVISHONS
The tollowing language from the Nevada Revised Statoie INRSY Chaoter 288 (the Statute)
gaverns this impasse praceeding:

NRS 288.0144 “Fact-finding” defined. “Faci-{inding” means the formal
precedure by which an investigation of ¢ labor dispute is conducted by a tact
linder a1 wiich:

I, Fwidence is presented: and

2. A writken report is iseued by the fact {inder describing the issues
invelved, making findings and seting forth recommesdations for settiement
which may ar may nat be hinding.

s

‘ Uaion's Post-Hearing Brief at page 4.
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NRS 288.136 “Recognition™ defined. “Recognition” means ihe formal
ackpowledgment by the local govemmeni employer thar a particular
employce organization has the right to represeni the local govemmenm
cmployees within & particufar bargaining unir.

ek

NRS 288.150 Ncgoriations by emplover with recognized employee
organization: Subjects of mandatory bargaining; maticrs reserved o
employer withuur negotiation: reopening of collective bargaining
agreement during period of fiscal emergencv; termination or
reassignment of employees of certain schools.

l. Except as otherwise provided in subsection & and NRS 354.6241,
cvery iocal government employer shall negonate in goad faith through one
or more representatives of its own ciwesing concerning the mandatory
subjects of bargaining set forth in subsection 2 with the desicnaled
represeniatives of the recopnized cmployee orpanization, i any, for each
dppropriate bargaining unii among its cmployees, [f cither pariy so requesis,
agreements reached must be reduced o writing.

2. The scope of mandatory barpaining is limited 10:

{2) Salary or wage rates or other forms of direct monerary compensation.

(o) Sick leave

(c} Vacation leave,

(d) Holidays,

{e} Other paid or nonpaid leaves of absence.

{f) insurance benefits,

(g) total rours of work. required ot an employes on each workday or
woerkweek.

(h} Total number oy days’ work reguired of an employee in a work year

{1} Fxeenst as otherwise provided in subsections § and 11, discharge and
disciplinary nrocedures

(i} Recognition clause.

(k) The method used i class:fy employess in the barpairing unit.

(I Deduction: of dues for the recognized employee organizatior,

(m) trotection of cmployees in the bargainiog unit trom discrimination
beeause of paricipation in recoonized empioyee owoanizations consistent
with the provisions of this chapter.

{n} No-strike provistons consistent with the provisions of this chanter.

{0} Grievance and arbitratinn procedures for esolution of disputes
relating ko interpretation or application of collective hargaining agreements,

{p} General savings clatises

{9y Duration of collective bargaining agreements.

{r} bafery of ihe employee.

¢ | Fact-fiuder’s Written Findings and Recommendations for Resoloton of Impasse Issues



e

U Matenals and supplies tor classrooms.

{u} Except as otherwise provided in subsections 9 and 1 [, the policies for
the transier and repstigoent of teachers.

Iv) Procedures for reduction in worktoyee consisicnt with the provisions
ot thiz chapier.

iw) Procedures consisient witk the provisiens of subscction 6 for (ac
veopening ot colicetive hareaining sgrecments tor additional. further, new or
supplementary negotiations during neriods of liscal erergeney.

(s} Teacher preparation time.
1

mha

NRS 288.260 Submission of dispute to fact finder: Selection.
compensaticn and duties of fac finder: subntission to second fact finder
in certain circumstances: effect of hodings and recommendations:
criteria for rccommendations and awards, [xeept 1n cases 1o
which NRN 28R.205 and 288.215, or NRS 288.217 apply:

1. If:

{a} The parties have tailed to reach an agrecment atier at least s
neeiings ol negotiations: and

{p) The parties have particinated 1 mediation and by Aprtl 1, have not
reached aprecment,
= g¢ither party (o the dispute, at ary ume aticr April 1, mav sabmif the dispute
w0 an impartial Fact-finder For the findings and recommendations «:1'the Faci-
finder. Tne findings and reeornmendations of the Paci-tinder are not binding
an the partics ¢xeept 48 provided in subsection 3. The mediatar of a disnute
A also =e chosen by e partics w serve as the fact finder

1. I the panties are unable 1y agree on en impartial fact finder within 5
days, either party may request from the American Arbitration Association o
the Feceral Mediation and Conciliation Service a hat of seven potentiat Faet-
finders, If the parties are unabie to ggree upon which arbiration service
should be used. the Federal Mediation and Conciliatior Service mua beused.
Within 3 days atier receiving a lisi fram 1he apolicable arbitation service, the
narties shail sclect thetr fact-findor from this list by alicrnately striking once
name unlil the name of only ane {act-finder remaing, wha will be the fact-
firder tn hcar the dispute in question. The empioyee organization shall stike
the flist name.

3. The lecal govenument empiayer and empioyee organizalion gach
stall pay oag-halt' of the cos of fact fading. Fach pamy shall pay its own
cosis of preparation and presentation of'its case 0 fact-finding.

4. A sciaedule of dates and times bor e hearing must be established
within 10 days alter the seiection of the Fact-finder pursuant w subscetion 2.
and the ract-tinder chall report the Ondings and recommendations of e
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FFact-findes tn the parties to the dizpote within 30 davs afier the conclusion of
the faci-finding hearing.

3. The parties to the dispute may agree. belove the submission of the
disnute ¢ Fact-finding, to make the findings and recommendations cii alt o
any specified issues final and binding on the parties.

& If panies to whom the provistons of MRS 28K 215 and 288.217 Jdo
nol apply |sic] do not agree on whether to meke the findings and
recommendations of the Fact-finder tinal and binding, either partv may
requesi the suhmission of the findings and recomimencations of a Faci-finder
on all or any specified issues in a particular dispute which are within the scope
of subhgection [ ter 2 second Fact-findey Lo sevve ax an arbitrator and issue a
decision which is final and bindirg. The second Fact-tinder imust be selected
in the manner pravided in subzection 2 and has the powers pravided for Faci-
finders in NRS 288.210. The procedures for the abitration of a dispute
nrescribed by subsections & to 13, inclusive, of NRS 288.21 5 apply to the
submission af a dispute 10 a second Fact-finder 1o sorve as an arbitrator
puisuant to this subsection

7. Except as ctherwise provided in subsectinon 10, any [aecr finder,
whether the fact Hindec’s vecommendations are 1o be binding or not, shall base
such recommendations or award un the following criteria:

(a; A preliminary determination niust be made as to the financin! ability
of the local government empioyer based on all existing available revenucs as
cstablished by the local govarnment employver and within the limitations sct
forth in NRS 384.6241. with due regard for the obligation of the lecal
govemment employer 0 provide facilities and services guaranteeing the
health, welfare and safety of the people residing within the political
subdivigion. If the local government employer is a school district. any money
appropriated by the Staie to carry ouk increases n salaries or benesits for the
employees uf the schoal disirict must be considered by a Faci-finder in
making a prediminary determination,

{b} Once the fact tinder has determined 1n accordance with paragraph (a)
that there is a cuirent financial ability 1o grant monetary benefits, and subjeci
to the pravisions of paragraph (c). the faci-tinder shall consider, to the extent
apovopriate, compensation of ather government employees, hoth in and ont
of the State and use normal criteria for interest disputes regarding the terms
and provisions to be included i an agreement in assessing the reasonableness
of the paosition of each party as 10 ezch issue tn dispite and the fact-finder
shall eensider whether the Roard iound that either party had bargained in bad
faith,

(c) A consideration of funding for the curteni year being negotiated. Y
the parties nwiualfy agree to arbitrate a8 multiyear contract, ihe Fact-findes
must consider the ability to pay aver the life of the coniract being negotiated
o arhitrated

8 | Fact-finder’s Written Findings and Recommendations for Resnlntion of Inipasse Tssuves



~ The Faci-finder’s veprrt must contain the facts upoe which the Fact-finder
based the Fact-findes's detennination of fingncial abiliey 1o grant monetaiy
henclits and the Fact-finder’s recommendations or award.

£ Withir. 45 days ailer the receipt ol the tepoit from e Fact-finder.
the caverring pody of the lncal government emnloyer shall hold a public
mecting i accordance with the provisions of chapter 241 of NRS. The
neeting must include o discussion of*

{a) The issues of the parties submitted pursuant vo this section.

(bY The report of tindings and recommendations of the Fuci-finder; und

(¢} Thecverall {iscal impact of the findings end recommendations, which
must aot include 2 discussion of the detalls of the sepont.
= The Fact-finder must not be asked to discuss the decision during the
mieeting.

3. The chiel' executive afficer of the Inca! govermment shall repori 1o the
local goverrinent the fiscal impact of the findings and recomimendations. The
repart must inclode, withowt limitatron, an apalvsis of the impact of Uie
findings and recommendations cn compensation and  reimbursement,
funding, benefits, hours, working conditions or other terms and conditions of
employment

10. Any sum of money which is maintained in a fund whose balance is
required by law to be:

(a) Used only for a specific purpose other than the payment of
compensation to the bargaining unit affected; or

(h) Carried forward to the succeeding fiscal yecar in any designated
amount, (o the extent of that amount.
< must not be counted in determining the financial ability of a local
government employer and must not be used to pay any monetary benefits
recommended or awarded by the Fact-finder,

11. The issues which may be included in a recommendation or award
by a Fact-finder are:

T4} Those enumeraled n subseciion 2 of MRS 288,150 as the subjects of
mandatory bargaining, vnless precluded for that vear by en existing colleciive
bargaining agreenent between the parties; and

{hy Those which an existing coalicctive barganing sgreemeni between (e
parties makes subject (0 negotiation in that year
= This subsection docs not preclude the voluntary submission of other (ssucs
by the partics pursuant to subsection S.

12 bxeept for the period prescribed by subsecion 8, any time limit
orescribed by this seclion may be extended by agreement of the perlics,
NRS 258.270 Tmployer or representative: employee ur employee
organicatiog,

. It is & prohibited practice for a locai government employer or us
designated representative willfully w:
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(a) interfere, restrain or coerce any emolovec in the exercise of anv right
guaraniecd under this chapter,

{b} Dominate, interfere or assist in the lormation or administeation of any
employee organizatian.

{¢) Discriminars in regard to hiring, werutre ar any term of condition of
employment (0 encourape or discourage membership in any employee
orgatizatian,

{d} Discharge or aotherwise discriminate sgaiast any emplovee becaunse
the employee has signed or filed an affidavit. petition or complaint or given
any intormation of testimony under this ehapter, or because the employec has
formed, joined ar chasen to be represented by any employee organization.

(e) Refise to bargain collectively in good faith with the exclusive
representaiive as required in NRS 2R8.150. Barzaining collectively includes
the entire bargaining precess, including mediation and tact-finding, provided
for in this chapier.

(f} Discriminate hecause of race. color, religion, sex, sexual orientation,
gender identity or expression, age, physical ar visval handicap, national
origin or because of political or personal reasnos or atfiliations,

{n} Fail 1o provide the information required hv NRS 288,180

{h} Fail io comply with the requirements of NRS 181.755.

A, {iis a prohibited practics for a Incal gnvernment emplovee or for an
emypoyee organization or its desipnated zgent williully to:

{a) Interfere with, resirain or coerce any einployee in the exercise of any
right puarameed under this chamer.

FINDINGS OF FACT
After a thorough review and careful consideracon of e testimany and documentary
cvidence presented by (he Pantics. | make the following Findings.
The Parties
Nye County {the County or the Employer) is Nevada's largest county by area. The
County's scat 8 |ncated in the City of Tonopah.  Anicle 1 of the Expired CBA defines the
“Counly” to mean:

....lhie County of Nye and iis Buard of Commissioners, its tacilitics, und'o/
the Couniy: Manager ar hisher designee (emphasis added)
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Article 3, Section |, provides that the Nye County Managsment Employees Association (the Union

aorthe NCMEAj is:

. Trecognized by the County as the sole and exclusive collective bargaining
tenresentative of the amphness assigned to the represenied classifications
listed in Addendum Bwho are cligible to be repvesentec by the Assaeiation....
‘emphasis added}.

As defined in the Staune, “recognition” i< to defined o mean:

1 Tfhe formmal sckaowiedgment by the tocal government employer thai 4
pariicular employes organization has the right o represent the local
governmenl amnlovees within s particular hargainimg uait.

Addendum B of the Lxoired CBA Hats the classitications covered by the CBA, and rgcogmized
by the Countv as represenied by the Union:

israde Represented Classification
15 {jeoscientisi |

Law Clerk

Principal Plannce

Specialty Coun Coordinator

6 B&G Meanages
Court Reparter
Human Services Manager
Program Supervisor

17 Community Plainnes
Data Base Manager
Gicascicniist 11

18 Tourisin Director

19 Gegoscientist f11
Network Engineer

20 Uttlities Superintendeat
21 Assistant Planning Director

Director, Emergency Menagemen! Services
Gecsciences Manager
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22

23

24

25

Principal Engineer
Road Superintendent

Assistant Public Works Director
Director, Facility Operations

Director, Information Technology
Geotechnical Representative

Director, Health & Human Services

Director, NWRPO
Director, Pianning

ACM - Director of Community Development
Director, Public Works

Yhe Original Dispute Regarding the Proper Composition of the Bargaining Unit

On or abaut Juse 18, 2013, the Union’s counsel of record filed a Complaint and Petition

tor Declaratory Order with the FMRRB, assigned #s Case No. A1-046095 {the Union’s Complaint)

['Ae Union’s Complaint was concerning the proper composition of the bargaining unit as of the
g op [ B g

date it filed the complant. Specifically, the Union asserted that the County vialated NRS 288,50

hy refusing to recognize the following classifications as part of the bargaining unit:

Director, Fmerpency Management Serviees
Direcror, Health and Human Services
Direcior, Management Information Systems
Director, Planning

Director, Public Worls

Direcior, N.W.R.EL.O,

Manager, Facititics Operations

Chief Juvenile Prabation Offcer

Veterans Service Officer

On or abowt May 4. 2014, the County and the Union reached a Seiilement Agreemeni

concemiing the LTnion®s Complaini.  [n the Seftlement Agreemen, the Counly specifteaily agreed
& I £ Y ¥ agr
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o recogmize ¢ the above-lisiea classifications that were a pan of the hargaining unit 25 of'the dare
of the last ratified agreement, with the exceprion of the Lhiet Juvenile Probation Otficer position
in exchange. the Union agreed to withdraw its Complaint.
Under the “Recitais™ seetien of the Seniement Agrecnent ai subsection L., the Parties

agreed:

Withaui cither Pariv admitung liability or tauil, and in a compromise of each

of thear positions and rights. the Parties desire o enter into this Agreement

resoive aff dispuies related to their respective nghts in the Action and arising

ot of the clarms and altepations set torih therein upon ihe twrms and

conditions stated hereir, Neither the execution nor the performance of this

Agrecment shall be considered an admission of ‘ault, hability or wrongdoing

whatscever by any ot the Parties.
izsed on the abave lanpuage. ir appears thai the Pardes swiuolly agreed that the Settlerent
Agreement resolved all disputes concerming the proner composition of tnis bargaining unii. fn any
event. mere enpotantly io these Recommendations, there simply is no évidence that the County
raised the issue o the proper campasition of the bargaining unit af czor fime during ame of the six
(6) negotiation sessions held concernueg the Successor CBA,
The iipion Opens hepotiations for the Successor CBA

In ffebruary 222 the Union notified the County that it wished to negotiate a Successor

CB4 o the now Expired UBA, in offect from duly 1 209, thotigh June 30, 2022 The Parties

agreed to open (3) acueles tor renegntiation, those incluged Anicle 11 - Probationary Period,

Anticle - 21 Holicays, and Arucie 26 - Wages.

* Uniop Exhibit 9 {emphasis edded),

13} fact-finder’s Written Findings and Recommendstions i Resolution of Impasse Issues



The Union's President, Darrin Tuck. a County utility superintendent, acted as Chief
Negotiator for the Uinion, and County Maznager Tim Sutton acted as Chiel Negotiator for the
County. County Manager Suttan hias been the County Manager since October |, 28317, and Mr.
Tuck has been the President of the Union for “approximately six (6) years.”

NRS 288.1 50 provides, at Secticn |:
Fxcept as otherwise pravided in suhsection 6 and NRS 354.6241, every local
governmen cmployer shall negotiate in good faith drough one aor mor
representatives of Hs men choosing concerning the mandatory =vhijects of
hargaining sed forth in subseciion 2 with the designated representatives of the
recognized emplovee orpanization, if any, for each zppropriate hargaming
unil among its emplovees, Il cither parly so requests, agreements reached
must he reduced to writing (emphasis added)
Based on the overal) record, more likely than not, fhe County chose County Manager Sutton o act
as Chief'Negotiator an its hehalf. My personal nbservation is that hoth these men were imminently
qualified 1a act as Chief Negetiatosrs

At the Hearing, Mr. Tuck credibly testified that he negotiated the Expired CBA on hobalf
af the Union; he further credibly testified that the County did wo: raise any ohjection o the
composition af'the hargaining unit dyring negotiations tor cither the Expived CBA or the Successer
CBA. Marcover, Counry Manager Sutton credibly testified sbout the County’s previous
bargaining history with the Union:

88
24 NCMEA is a group that we genevally don't
23 have a lot of issucs with. We typically work
&9
rtagetiner on wages. It's really short. We don't
typically invelve covnsel. Sn as | recall, Tihink

we had twa or three sessions. Wereable to TA a
dacument pretty quickly.

PN (N ]
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Based on hoth Parties” iestimony. more likely than not, the Parties had a gond working relationshin
erior to the meeting held on July 11, 2023, addressed below.
The Parties Reach a entative Agrecment

Consistent with both Parties” testimony, the Parties Initiallv met for successor negotiations
three (33 nmes: on March V1. 2022, April 12, 2022, and Junc 3. 2022 (the initia) Meetings), The
vecord {irther reflects that, as of the third (3%) negotiation meeting held on June 13, 2022, the
Parties reachied 2 Tentative Agreement {TA} on the above three (3) articles, as well es Appendix
A, which corresponds with Articie 20 - Wages.

The Panies agreed (o a three (3)-vear Successar CBA, with the effective dates of Joly (,
2022, thraugh June 3t 2025 (Article 33 — Teum of Agreement). County Manager Sullen signed
the TA on hehali of the County, and Mr. Tuck sigaed the TA on behalf of the Union. Again. Mr.
Trek credibly testified that the County did not raise gry concems or {ssues reiated to the proper
composition of the bargaining unit during ey of the Initial Meetings concerning the Successor
CRA
The: Tentative Avreement

The relevant postions of the TA reached on June 13, 2022, provide:

Articte 1i- Prabationury Pericd
1. Al new full ime emplovees shall il & probatongry

period of twelve (i12) months. During the probationary pevigd
followine an origingl appointment and anv extension of such period,

emplovivent may be tevmpicated atwill, Lntdal aspamiyent shatl be made
the class, except as approved by the Counp

at the cnirm

Mangaer or lps/her designee
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& Upon initinl gppointment, an emplovee shall serve a_probationary

period af 2080- hours.

b, Probationary_emplovees shall be provided a written perfonmance
evaluation no later  ithan  tweaty (20)  warking  davs  following
performune. 104H) hours of emplovment. Any eniplosee that receives
less lh.‘ln a_fully ‘ﬂ[i‘ﬁ.Clgﬂ_ L‘u:l'['unnﬂm'r ';h;l“ he continued on

L\.l_lu.}lmn or in _[_lli; cve n.{ HO \1J_l_1;_ﬂ_ E._E_!_{M'I'Idlitt -\,JIUJIIUHLIL‘H{L.\.!
s required heren the probationary emplovee shall be degmed 1o haves
sucéesstully completed probation and shall beconne a regular employee.
Lmplovees that complete prabation prior to the expiration of e 2080-
hour probationpry period shall not be entitled o o salsry sten incicase
unti the ene-vear anniversary of this Agveement.

& Probationary _cmplovess thist do nol reedive o lesson satisictory
perfoamance evalugtion within 20 werking days of the completion of the full
prehationary. Shall be deemwed to have successtully completed probaton gl

shall hecome & resular emplovee.

2 A—pmbm-immwemp:nyee -:Im-Nr nceme—beneﬁ ewdii i'rum i‘:i.-ﬂtc-r
no more than uu_‘_ ) _\' et Irum llu. dllll. af &j\.ll.\lflillll-_d. WSS 11
the same class held at the time of separation. s’he may be paid o or below
the same houcly mite {including across the board schedule adjustiment
provided by this Agreement) s/he hiekd at the Gime of separation.

—Anremployeeshell-bocome-eligible-to-use sicledeave upen-completion
afthirp-L00 - dnys-elomrie:

b An—employee—sholl-beaoine- eligible lo use--annual leave wpon
completten-afab (Slramnthaefaamee

e——Amremplovecsheti-be eligible to-use hisdhergroup-tasurance-benefis
gstrelr e ad-wprovided by the duranse plenhen H-eHeet-aitdrer
wheasee-by-theremploree-

‘Qew muba!mngw—wm]-&swﬁ—dmir -tift-ene e g -pact - he
ey Ry, Pewveser popb e —Ynsealony V100
r.nh\lu\\: is Q}:J;'Ltlgfl s he ~|l‘=,| be cptitled 1o a salary tnerease 1o the
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and oue-half percent (1
nm;lam}lmﬂhmﬂnﬁ
tap_step of the range (©
_ _
cxeeolion may be approved e
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successiul completion of the qualifying perind, the emplovee may, at the
discretion of the direct supervisor, receive a one-step salary increase.
provided that the employee is not at the top of the schedule for the class

6. When an auployee is demaoted, his'her salary will not exceed the top of the
new salary schedule untess the cemation was a result ot a reclassification.

Demolions, except for reclassifications. iniuate s new anniversary dae,

Limployees failing a qualifying period follawing promotion and returoed 1o

hisher previously held class shall have hisdher salacy reduced o the step and
grade (including across the boaxd schedule adjusiments pravided by this
Agrecment) held prior to being placed on the qualifying periodd.

7. For the purposes of this_Articlz. “initial appointment” shall be detined as
the fira position held by an individual in the service of the County since the
cmploves's last break in service.

LR 1

Article 21 - Holidays

1. The County anid the Association agree that per NRS 236.015 the following
legal holidays will be observed:

» New Year's Day: January |

o Martin Luther King Day: Third Monday in January

» President’s Day: Third Monday in February

» Memorial Day; Last Monday in May

s Juneteanth: June 1!

* Independence Day: July 4

+ Labor Day: First Monday in September

s ievadg Day: Last Friday of October

+ Veteran's Day: November 1 [

« Thanksgiving Day: Fourth Thursday in November

e Family Day: Friday following the Fourth Thursday in Navember

» Christmas: December 25

» Any day that may be appointed by the President of the United States for
public fas, thanksgiving or as a legal holiday erpect—icopl for any
Presidental appaintraent of the fourth Friday in Qctober a3 Veterans Day.

3. [fany ofthe 2hove holidays fall on a Sunday. the following Monday shall

he considered as a legal holiday. if any of the above holidays fail on Saturday,
the preceding Friday shall be considered as a legal holiday.
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' An employee. in order o be entitied 10 a {egal heliday as provided, shall
be on pay status on his/ker scheculed work day immeediately preceding and
immediately tollowing such holiday.

34, 11 an eniployee works a four<ay, fortv-hour work week, s/he will only
be entitled 10 cfpim ctght hours of holiday pay for any holiday specified
abovg,

ke
Ajplicle 26 — Wages

1. biective July 1, 20050 a threalive and six tenths percent (2.6%)
COLA (cos: of living adjustment) shall be given 1o ail emplovee's subject
0 this Agreement. dus—COl-A-shall-be—retronetive—to—the—dates—the
employee’s—in—years—aA7-2040- This rate_is the_result of the Deceniber
2021 change in Consumer Price inglex [sic], Urban Wape Eamers and
Clerical Workers West B/C 12- month period change ol 7.1% less e
previously granted 1.5% pursuapt o the NCMEA Contract, Article 26
seckion 3 eatificd Ausust 16, 20019, with an effeetive serjod of July 1 20149
Jupg 30 261 PBecember 2020 12-month average CI'] was ].5%.

2. v e r—trae e et the 2 deTeeelovssHrorm—Arese
SRt A barps s -apre e s tert-aitd -y e s 2020-
202 H—of—this—sepeemett—a—hreeporeon—Cile-EilAumd nrrase
wrarepse—siul b iy ertemaHerplevede gl el UnieAgnas e
shel-be—pid—retraaetive—to—iuly——2020—[ITective July 1, 2023 all

employees subject 1o this Asreement shall be given 8 COLA egual (o the

change in the Conswmer rice Ingley, Urban Wage Eamers and Clerical
workers Weat B/C, and the rate of this COLA shall be based on the galeulated
averape of the CPI index of the thrge (1) prior years, including the | 2-month
period ending December of 2022 and the previoys two () yeurs.

1. Effective Tuyly [, 2821 104 sll employees subject to this Agreement shail
ne given a COL A ¢qual to the chenge in the Cansumer Price Index. Urban

Wage Lamers snd Clericai Workers, West B/C. es-ofthe-proviousPesomber

19| Fact-finder's Written Findings and Recommendations for Resalution of tuiprsse Issues



provided-thatthe-cala-te-be-implemented shall-pot exeeed 330and the rate of
this COLA shzl] be based on tae calculated average of the CPl index of the
previnus three (3} prior years, including the [2-month period ending io
December of 2023 and the previous itwo (2) vears,

3 The LOLAS (e 1o hould-onlv-be-givenif audited
prEp Ry —tareventesfensiuding e procesdsi-lurthepries Sesabvea-isn

The County recognizes employees may be under an unusually heavy
workload an-all schedule. The County Manager may. from time to time,
in hig or her absoluie discretion, designate one or mare employees 1o be in
heavy workload or heavy on-call (HWOC]) status. The County Manager may
also. in his or her absolute discretion remove the HWOC designation from
any employee at any time. The County Manager's decision 1o bestow the

HWOC designation or remove the HWOC designation shall not be grievable
and shall not be covered by the Grievance and Arbitration Procedures of

this Agreement.

For each full pay period while in HHWOC statis the employes shall receivea
payment of $250.

e TA alse includes an Addendum A, which sets farth the new “Pav Scale” for employees.
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Significantly, the VA lisis the “fiscal impact”™
Fiscal Impact
NCMEA CBA
¥ impacr

T = S e e i .- Ml N . 3
|F¥23 {Inchudinz s.A% coLa) S £%,551,492
F¥24 {garimatins 3% COLA) —— ZAsit ol
FYZS [Estimating 3% COLA) _ N L, 57,973,903
fotal CBA Cost FYZ3-FY25 $25.300,896

NRS 288 153 Agrasmaent must ba approved at » public hearinn; repon of iseal impact ot
agresmant. Any new, extondey o7 medifes colzchve hargoir g Sgrecmen] OF 360081 agioemund

“Funds affocted

25268 76220

bavweaan a locel govermament enplyer ard an ernplover arganizatios; niss) be approvad by ihe
governing body of {he local goyemmenl empiuvyer 5 8 pusie haadog. The chief executive oificar
cf the log gl goveriiment ahall mport Io the local gavertment shal ARAr O tha keal goverament
ne fiscal impaat of the agreemant.

#if1, 10205 YO0 102306, (OZds, VORN 1D22F JID7EX

Siaf et by Formary e guament @l @ lelps meeting 1o romedy U buogot in aach fund.

QL0 10N, FDIUY, Fhe2H

ihe

Caunty:

t find this information to be panticularly useful and preponderant on the issue of the County’s

“ahility to pay,” addressed in mure detail below.

The Board of County Commissioners Refuse (o Ratify the TaA

On July 11, 2022, the Parties presented the proposed Collective Bargaining Agreement for

ratification by the Board of County Commissionets (the Board) (the Ratification Mecting). While

the record does ot refleet whether the Union had already ratified the TA as of thar date, more
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likety than noL the Union either already had. or shertly thercafter, ratified the TA. Thus, more
likely than not, the Parties only needed ratification oy the Board to adopt the contrace

During the Ratification Meeting, the Board communicated they were nor willing o ratify
the contract for a variety of reasons.  The first reasan, caised by Commissioner Leo Blundo, was

LT
i

because “executive management should xof he unionized at ine wp.™ Commissioner Blundo

offered his justification for this siziemeny, when he stated, in reievant par:

S0 in my opinion once vou hi: that tier, 7 don't think tihe Union fits. 1 think

untons had their place, cspeciaily in the twenties (202) and thirties (10s) 0

this country®, but Nye Couaty is not just 2 fair, but a very good employer. We

EQ to bat for our empioyees and ! think that’s a testament (o what the Caunty

Manager has put in place over the years from the wp down (emphasis added)
While 1 agree with Commissioner Blundo that the County’s Manager. My, Sulton, appears to have
heen dotag an oussranding jub representing the County in all negotiations he was invoived with
for this paticular bargaining unit, | respectiully disagree (hat “7 gon 1 think the Dinion fits™ i3 a
good justification for feiling to ratify the Parties” TA. This is because the County olfered 0
evidarice s 1o this alleged justification.

Crnmissioner Blundo also expressed concemn that bargaining unit emplayees would

receive subjective, ratlier than objective, performance evaluations under the new language in the

TA. Again, 1 can appreciate Commissioner Blunde’s comments, but. without any facts or

evidence, | am simply sor persuaded by Commissioner Blundo’s apininn.

* Disclaimer: Wiile [ used my best effors o ranserihe whar § beared apd understaod while listening @ the recording
af the BOCL Meeting, sinee | art not 2 covtified court 1eporer, § o not clainy that the stiements 1 transcribed are
excctly what each Conundssioner sad.  Haowever, move likely than wot, 1 captured the susence of what cach
Commissitier said dueng taie BOCC Meeting,

* More likely than nol, Comnissioner Blundo was referring to the 1920%s and the 19304
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The ihivd issuc was raised by then Chairman and Commissioner. Frant Cavbone,”
Commissioner Carnone guestioned whetier the Consumer Price Index (P} for Urhan Wape
Farners and Clerical Workers, West B-C used in the TA o dewmine the cost of living adjustment
(COLA) tor these hargaintng unit members was anpropriate. Specifically, Comniissioner Carbone
sard words (o ine cffect of, “we are »of an urban nnii or in an urban aves” {emphasis added)
{gminigsioner Cathone expanded on his cencerns abowt dhe CP, when ke stated:

4s far as | can see, the calculations that we are using mav be & fittle o of
whack for the simple ceason that as of tnday, the cost ot living has gone out
af sight and the fuel has gone cut of sigii (emphasis added).

! miafy have been perspaded by Commissioner Carbone’s assert:on that the CPT used ro zstahlish
the COELA in the TA is our of whack™; bowever, in its Post-Hearinp Brief. the Ceunty concedes;
tere, despue concerns raised by members of thie BOCC regarding whether
the CPl for lvban Wage Earners and Clerical Workers, West B/C was an
appropriate CPL index for Nye County. the County ecluniledges that this
(! index has been used in the NCME:A™s predecesrar agreements as well as
many other UHAS in Nye Cobnty, and was confained in every bargaining

proposal made by either party in negotiations.
tased on the County's concession, mmore liKely than not, T am entitied 1o tely on siatistics From the
Linited Stotes Burcaa of abor Statistics (the B1.S) concerpiag the CP1 for Urban Wage Eamers
and Clerical Waorkers, West 13/C, which applies to “arcas [with a population of] 2.5 million ov

less.” Thus. while § can appreciate Commissioner Carhone’s epinfon regarding wieiher the CPI

used in the TA was appropriste, again, his opinion simply does not matter, as the County conceded

* Tac recold is wnclear whether Commissioner Carbene was still Uie Chairman as of the date of the Heanng
' County's Post-Henring Bricl at page 9 (cmphasis added).
' https:Aiwww . bls.goviregions/west’cpi-summary/rofxg0 L hun
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through its counsel of record that the CP1 agreed to in the TA has historically been used by the
County.

Nexi, at Commissioner Debra Swickland’s reguest, Commissioner Bruce Jlabbour
addressed his concern whether the steps and grades in the TA were “misaligned” and “confusing™
1o bargainmg unit members. * While 1 understood Comimissioner Jabbour's comments. there is no
evidence that any barpaining unit members were canrused by amthimg the Parties ageeed to in the
FTA. Again, | appreciate Cormmissioner Jabbour’s opininan, but kis opinton is nmt evidence.

Like Commissioner Carbone. Comumissioner Steickiand also questioned whether the CPY
ustd in the TA was proper, when stie stated:

We all know that the economics currently are ouf of whaek is what 1 heard
sutizeone mention, and It gonna say if 's nar @ gnod time (o be negotiating o
corrract. 1 don’t know what that means when you're dealing with unions
becuuse appavently, we have no choice but to have uniang, because it anly
1akes two (2] people to unionize

| 2 E

I don't think an 8 152 percent CFI is—1 think it's cidiculoss. We can't keep
up like this so we need o rethink what we're doinp and i cannot support this
at this @ime. and perhaps maybe the EMRB—perhaps thiey will need to came
in and look at what we have 1o offer, what the Union fas to offer and come
to a negotiated agreement.  Bui it'e not 4 good time io do o coniruct and we
are out of conieo! right now as 2 countey (emphasis added).

Again, Commissianer Strickiand’s repetitive slatement that the CP1 is “out of whack” is tactually
inaccurate, based o tie County"s admissions in its Post-Hearing Brief. Moreover, Commissioner

Steickland’s statement that "it’s not a guad (ime (¢ do 8 conuac!”’ simply hag no bearing on the

"* Presumably, Comumissioner Inbbour was eeferring ‘o Addenduin A - Pay Scate, which, as praviously sets forth
abuve, cormesponds wilh the newly ravised Amicic 26 - Wages.
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stztutory criteria | am required (o conrider. TTor these reasons, | cannat align my Recommendations
with any of Commissicner Strickland’s comments,
Lastly. C ommissioner Donna Cox provided a general conunent regarding her very apparent
distaste {or unions. wien she stated:
{ don't helieve we should hgve unions, We are a political entity oul in the
public sector but | have never supperied iitem and [ even know employees
who dor't suppon that heeause there's we many ups and downs, there are
some levels making too much money, and other people not making enough
money, and we can only dz so much up here as a Board as far a5 working
those out, but { tnow we have unhappy entplayees that are ot in agreement
with things that have been dene with unions, sa on tip of that with all the
things you peopic have already said, [ fecl the same way. [ don’ think this is
going 1o aa anywhere at this poinit {emphasis added}.
in sum. the Bosrd expressed Union smimus against this paricular bargaining unit and
against unions in general during the Ratification Meeting.  While [ can appreciate the Board’s
commenis were inade in the spirit of attempting (¢ understand tne County '= siaivtory ohligations.
pone of the Buard’s comments and epinons varry  any  werght  when  issuing  these
Recommendzations, as these comments do not address the statutory criteria | must consider.  On
this point, | tuly sympathize with the County’s counsel, and the County’s Manager, as, in my
hamble opinien. they probabiy hed i idew tie Board would refuse to rauty the TA for the reasons
stated.
The Board (ives Birection to the County Manager
At the Hearing, County Manager Sution credibiy testificd about the directios the Boand
gave him following the Ratification Meeting:
90

18 A. The Board raised various issues, various
19" copcers that they had with the proposal, with the
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20 TA docoment.

21 And one was ihe fact that we were in 2

22  strange economic climate and wanted to waif until
23 thar setiled down. [he other one was. as |

24 menuoned, that the department heads could not ba -
23 should not be part of'a bargaining unit. The other

5i
one was whether or not the appropriate comparahles
were being used. The other one was whether CP1 was
an appropriate index to be used, considering that
we're a vural caunty.

o el B

Based op the overll record, the Board's divection following the Ratification Meeting was very
likely contrary s anv direction County Manager Sutton had ever received ir the past
The ERMB™s duly 19, 2023, Decizion
At the Hearing, the County offered 1 supplemen: the record sith the ERMB’s decision.
Nve County v. Nve County dssociation of Sheriff's Supervicors (NCASS, et o, Trem Nn, 887, Case
Nu. 2022-009, (duly 19, 2023) {the NCASS case), in suppoct of its proposition that:
{Tihe impasse procecdings...zre an exiension of the kargaining process and
the County cannot be forced 10 nepotiate and hargain with an inappropriaie
bargaining unit. nor be compelled 1w emer into 3 CBA with an inappropriawe
bargaining unit.'
Both Partics stipuiated thar. as of the date of the Hearing, the parties in that actinn were still

atlempting 10 negotizie a successor agreement. In any event, T have read the decision, and do not

find il persuasive in this particular civeumsiance, as more [ully addressed below,

" Countys Post-tlearing Brief at paye |
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The County’s Texi Message to the Union on Anpust 17, 2022

On Augusi 17, 2022, County Manager Sution seni the following text message to the

Union’s Chiel Negutiator:

—— e

& 87 W oy e w57 i
PR N e 5
% Pauchs & Pacgie

Teal Meesae know what thelr legal
fuig 17, 202 81 7:46 AM options are, we ¢ah con-
197 Sution tinue the discussion.
Good moerming averyone. They also added anew

concem. They wantta

We are scheculed to b oy 5m
meet today for MCIEA. | k:ow L Ul'w Rie Soms
believe tha plan wss 1o RISt aneHye

Courshy job mearkat, Will
be working on that as
well but welcome the
UTHON'E 28504

tance That's pretty much

five everyone an update
of aur disoussia with
tha board, Essentialiy
tney are ali pratty firm In

tneir stence that depart-

ment heads can't or all we have toreppet an
shouldn't be unionized. | ;“’ ‘:"‘ Qoas :?Y"“"
informed them that 4 re- pa avel:“fwt g “i
quested » legsi opinion add core ": we still
from Mark Ricciardi and g Neediomeet:

wifl U-pdﬂ‘;’d‘.‘ hem once | Eavannaeh Fuchur Cul

recaive it. Once they ¢ b
Eﬂ ﬁ' Tt I.Il;-.a'sfilﬁ. 'Ef a m Toxt Mausane N‘It.“.
OO BCD SPODH O

i

[ rind County Manager Sutton's comment thai the Board's “stance that depariment heads can’ or
shouldn’i be uniopized™ is pertinent to these Recommiendaifons. 2s addressed below,
The Final Three (3) Negotiatton Sessions

Follerwing the Roard’s failure to ratify the TA, the Paries mei for three 3) additional
negctiation sessions, on luly 26, 2022, Sepiember 22. 2022, and October 25 of 2022 {the Final

Negotiation Sessions), During those Fingl Negotiaton Sessions, tae Union offered o reduce ihe
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COLA lrom the agreed-upon rate of 5.6% (0 4.5%. The Unioa's final otfer was to reduce the
COLA w 4%, [he County did noi accept any of the Union’s otfers.

Again, the record cstablishes that the County did noi raise any concern aboul the
composition of the barganing unit during asy of those Final Nepotiation Sessions. Thus. while |
wially believe that County Manager Sution was simply communicating the Board’s positron to the
Union as of August 18, 2022, there simely is no evidence that the Board ceted on its position
during the Final Negotiation Sessinns.

The Uaton Declares impasse

Both Parties stipulated that the Uniwon declared impasee on November 7. 20622 Again.
nothing in the record suggesis that the County took anv action cancerning the compesition of rhe
bargaining unit prior to Uie declaration of impasse, nor 1s there any evidence thai the County tonk
action bejore the Hearing held o Seprtember 3, 2023,

The County Files ita Perition
As addressed above, Uic County did noi tile a Petition with the EMRR untit Novembe:
27, 2023,  Within the Petilion, the County alleged:
The crux of this matter is the Union’s Improper attemipt o insist on the
continued uniawful inclusion of the supervisory classifications of Director af
Natural] Resources. Director aof Information Technology. Director of Human
Services, Director of Manning, Director of Public Warks, Director af Paciiity
Opcravons, and Director of Emergency Management {*Subject Positions®)
i the same colieciive harpaining nnit as those pasitions whom they Jdirectly

supervise. Inciuding supervisors in the same unit ae those they dircetly
supervisc is expressly prohiibited by Nevada law.
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Both Parties stipulared, and [ agrec, thai 1 de wol hgve jurisdiction to delermine which
classificazions are appropriate for this hargaining unit. As such, I am not making any findings o
recommendations in that regard.

The BLS Statistics

As sel forth above. the County conceded that the P11 for West B/C has historically been
used for this pariicular bargzining unit. In that repard, hased on the most cureent information
provided by the 815, as of October 2023, the CPI-U for West B/C advanced 3.3 percent.'* and
tood prices rose by 3.5 percent. However, energy prices declined (L8 percent. largely as the resuit
of a decrease in the price of 2aseline. * Unfortanately . the index “or all items less food and energy
advanced 1.7 percent over the past year.'

TLe Coonty™s Ability v Pay

The Panies included the estimated tiscal cost of the Successor CBA on puge 47 of the TA:

Fiscal Impact
NCMEACBA
FY impact
FV23 inciuding 5.6% COLA) 57,662,492
FV24 icstimaing 3% COLA; — 7,785,101
FVZS (Estimating 33 COLA) $7,973,303
fotal CBA Cost FY23-FY25 £23,300.,886

 pss weaew bl govdce gionsewes Uneves - release consumearpriceindes wesd, ilm
L fiings/ v bls, gov e gionswest/news-release ‘cotsumerpriceindex. west.htm
= hrrpsy v ww. Dl govire plansiwiestine wsrelease/consumerpriceindex wesliim
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The County’s External Comparable Jurisdictions
While County Menager Sutton eredibly iestified that the Board questioned whether the
“fsaditionel” comparanle jurisdictions for the County were “appropriate” following tlic
Ratification Meeting, neither Party presented unp evidence that esiablishes exactly which counties
the Parties have tradidonally recognized as the County's external comparable jurisdictions.
Heving said that, Cruniy Vanager Sution did credibly testity:
9a

24 we have
25  lraditionaliy used Class 1if counties. which are

M

| counties that are simijarly sized in terms of

2 population as our comparative markets. And the

X  Board. kind of surprisingly, indicated that thar is

4 not pernaps -- is not what ihey wanted ta be hmited
3

6 they wanted to look at ncighboring

7 markets, such a5 Las Vegas, Boulder City, Mesquite,
8 Henderson, and all the other ones that have been

9  previously mentioned. Uhey also wanted wo possibly
10 look nationally. And also, rot just confined o
{t local government, but also perhaps in looking at the
12 private seeror az well. Waich was surprising to ali
t3  ofus, hut that's what they wld vs (o do.

tascd on County Manager Suiton’s credible testimony, the Pariies need 1o dialogue conceming
the Board's direction to County Manager Sutten 1o include “neighboring markets” such as Las
Vegas. Boulder City, Mesguiie, ilenderson, ¢1 celera. For purpnses of these Recommendatious, [
will attempt Lo determine what fhe “traditional Class TI{ counties™ are. since neither Party presenied

any evidence cancerming the Caunty’s traditional comparator jurisdictions.
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County Manager Sution ajso testitied that the Board’s direetion (o look at “neighboring

murkels” prompted the Board to determine thar 2 County Classification and Compensation swdy

should be commenced.  However, as of the date of the Hearing, the County was stitl reviewing

proposals from a variety of firms.  Importantly, County Manager Sutton agreed at the Flearing that

it s net the County’s position that the Union should go without a Successor CBA “until such time

as the County compictes its Classification and Compensation sudy "

The Purties’ Stipuiations

At the Hearing. the Parties entered nto the lollowing stipulations:
Union Exhibit 3 is the TAd aareement beiween the chicf negoiiators from tie NCMEA

ard Nve County that was presceated to the Board of County Corunissioners. - The Board of
County Commissicrers voled o repect the TA,

Union Exhibits | through 5 arc admiiied.

The County stipulates that Union fixhibits 8, 9, 10 and |1 are true and correct copies of the
documents they purpott to be. However, the Couwnly disputes any relevance o these
proceedings o the arbitrator’s ebilily  even rule on the issues thar thesc exhibits would
pertain to.

(he Parties talked about, ana agreed, W waive mediarion
Ihe Union declared impasse on November 7, 2022,

The County has a standing obieciion an the bzasis of jurisdiction on the grounds that this
matier peeds 1o be presented w the EMRB. and issies of waiver are nof refevant.

The Unina™s Exhiit 7 s the July 5, 2022 Board of Couniv Commissioners’ meettng.
e Union’s Exhibit 7 5 in MP4 format.
Che Union’s Exhibits 7 through 11 are admatted,

Lorge partz of Exlihit 7 are simply imeievant to today's proceedings.
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The Parties wili auempt o provide a Word copy. ar at least a high quality pdf of Union
Exhibit 3. i the Parties are unable 1o do s¢, the Panics will provide a tvped version in
their Post-Hearing Briefs,

The Union played Union Exhibit 7 during the nearing, bul only played from the 0.0 minute
mark 1 two minules nnd nine seconds; and then skipped ahead to minute 30, {3 seconds.
and watched ivuniil 4.3:04; and then we skipped aliead to 46 miinues. And then we played
i o 50:29,

I'he eelevant portians of Union Cxhibit 7 are from the start to twe (2 minetes and nine (9)
seconds, and from thisiy (30) minutes and turteen (13 seconds andl fifty-one (51}
mineies.

The supervisor positions at issuc that the County wants ow can he found n Union Exhibit
1. Bales 31, and Lney are the Director of Emergency Management Services, the Director
of Health and Human Services, the Director of IT, the Facility Operations Manager, the
Direcior of NWRPO, the Director of Planning and the Public Works Direcior.

I'he Factlinder has no jurisdiction over which cmployvees ave appropriately in this
bargaining umi.

The issue of wha is properly in the bargaining unit 15 a sutject thatthe Board has exclusive
Jurisdiction over,

Emplover Exhibits A, B. aud C were communicated to the County prior io impasse.

No EMRB complaint has been filed over this bargaining unif to dae.”?

The Parties selected a fact-finder from a seven {7}-member iace-finding panel pravided by
the FMCS pursuant to the Statate; however. the fact-finder selected did not vespend o e-

maifs. and that's why the Parties muwally selected My, Gaba.

Nye County Association of Sherilf's Supervisors {NCASS)Y ix cutrentiy still bargaining a
SUCLESSOr agreement

Briefs are dus by close of business by 5:60 p.m. Pacific time on November 3™, presuming
the transeripi is received more than 20 days prior to that date."

"7 Howevar, the County subsequently filed a Petition For = Declaratny Order Claeifens, the Barpuinang Ui with
tiac ERMDB on November 27, 2021

** However, as sei fprib above, the Perties ultimately agreed to extend the deadline to Noyember 37, 2022, and the
County mouested «n additionel extension lo November 29, 2023,
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e Ihe Fact-findes’s fact-finding recommendation will nut be due Tor forty-five (45) duys
after receipt of the Paities’ brets.

» The chun reporter is taking a fll set of the exhibits Tor this hearing with bes, and wili
retiwn the exhibits to Ms. Keel, The court reporter i not transeribing ihe video that was
admitied a5 the Union’s Txhibit 7.

» Figher Phillips is the atticial custodian of the record and will have all of the exhibits for
this hearing,

o The Feet-finder will strip his fle and destrov all exiibits within 4R hours of the issuance
of the Recommendations

P INTON
1. The Parties® Yositions
The County assens:

The Couniy anticipates the Unien will arzue that “even if' the T{MRRB had the
auwthoriry or is willing o exercise the authority o carve tfic personnel that the
county is shiecting to out of the bargaining uait. jthe kactfinder| waould still
fhave the ability o recommend the contract terms {or those members that
remain in tie bargaining unit.” However, such a recommendation wonld be
nappropriale breause it has the effect ot forcing the County (o particinate n
negotiations and wnpasse proceedings with gn illegai bargaining unit. NRS
Chapter 288 dees not pormii an empioyer to bargain with — and by extension
reach impasse with — an illega bargaiming unit.  Thus, there is ne fipe
dispute presendy ai impasse and the Factfinder should retrain from issuing
aiyy recommendations to pariies who are not propreddy before him under NRS
3 288,200,

O the other hand. the Linon assers:

[Humately, the Faci-finder has jurisdiction becausc he was unduatly selecied
[sic Lre parties pursuani to NRS 288.200¢2). That sistute pravides that if ibe
pariies are unadle 1o agrec upon an impastial factlinder. they may oitain a list
uf FMCS and strike names wnill one remamns. The parties ¢id strike names,
but the iger-finder selected Lo that process was unresponsive [sic] the emails
Therctore, the County proposed sIX (6) names, andd the Arbifrator was

County's Posi-Hearwe Buelar peee 10 (referapccs o twanscripy owniited)
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scleeied from this list proposed by the County. {See smail of May 3, 2023
attached to this Briet).

Fhe County’s “purisdictional™ argument is resolved by refercnce to NRS
282200 itself. in laying out the critcria to be considered under suhseciion
(7D}, the statite provides that “the Fact-finder shafi consider whether the
Board found that either pary had bargained in bad faith.”

II' the County believed that NOCMEA’s insistence upon bargaining tor the

pusitions sgved to in the Setidlemem Agreemeni constifuted had-taith

bargaining, it was incumbent upon the County o take that matler befre the

EMRB and obtain a finding as 1o whether the NCMEA was bargaining in bad

faith. However, under the piain language of the statute the existence of

polential prohibited practice disputes does not stop the fact-finding process

from going torward; the Fact-{inder is only to consider an actusl Board

finding on the subject in fashioning his/her recommendations. Were the rule

to be otherwise, an emplover could stymie impasse proceedings hy raising

disputes about thc bargaining unit but not acually taking any action to

pursue such disputes {(as Nye County has done in this case).™
1 have taken cach of these valid and very well-writien arguments into consideraticr. [aving said
that, unfortunamely, aga s, while | sincerely belicve counscl's arpuments on behalf of the County
are sound and cven creative, based on the Statule. | have no choice but 1o find thar 1 am nof
authorized to grant the Coanty’s request to “refrain from tssuing reconimendations,™

I also find that the Union cotrectly asserted that [ have authority 1o issue these

Recommendations based oo the fact that | was prwidly selected by both Parties to act as Fact-
finder {as stipulated to at the Hearing), and thal my aitharity to issue these Recommendations ate
deicrmined by the Statute itself

indeed, L am boune 1o consider the eriteria zhat directs that the Fact-finder * bl consider

whcther enther Panty._. bargained in good faith. and, whether the County refived 1o hargain

Unjon’s Post-Hearing Brief a1 puge 7 (emphasis in anginal].
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collectively in good faith (whici also includes actively participating in the “(act-finding” process).
1 realize thal my Kecommendations may not be binding: as such, ! will nake by best atiempt to
L]
eriiculate all the reasons ior issaing these Recommendations belosv,
fI. Fact-Finding Under NRS 288.200
Uhese Recommendations are issucd pursuant o the specific procedures outlined in the

Statuie. o the case gt hand, the Iaci-{inder has spent a considerable amount of thire reviewing
the exhibits provided by ihe Parties and giving tuil and thoughtful considecation o each of the
Parnes’ arpuments. DBoth Parties provided well-writien Post-Hearing Briefs. and [ am ymindiv) of
ty function in (his passe proceeding, as sated by Flkourt and Eiiouri:

‘Yhe task 15 more nearly legislative than judicial. The arswers are not (e be

round within the “lour corners™ of a pre-existing document which the parties

save agreed shall govern their relauonsing. Lacking guidance of such a

document which confines and limis the autaority of arbitrators W a

determination of wnat the pariies had agreed to wien they drew up iheir basic

aprecment, our sk here (s @0 gearch for what would be, in the light of all the

relevant factars and citcumstances, & fair end equitable answer a @ probicm

which the parties have not been anle o resolve by themselves,

I'vpicaily. the sandard of proo! for contracival dispuies is preponderance of the evidesnce,

(reponderance of the evidence can he detined as:

The greater weipal of the evidence, ot necessarily cstablished by the greater

number of witnesses iestifying o & fact bul by evidence that has the most

convineing force; superior evidentiary weight that, though not sulficient o

free the mind wholly from all reasonahle doubt, s still sufficient 1o incline a

fair and imnadial mind o one side of the issue rather than the other

| apply the preponderance of evidence standard to these Recommendations.

¥ Etkouti and Elkourl, How Arbfiratlon Works, Chapter 217, page 4 (8% ed. 2020}
= Dlack s Law Dictionary (8% ed. 2020).
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ITIl. Analysis of the Statutory Criteria
NRS 288.200 at subseciion 7. directs me te consider the following criteria:

{a) A preiiminary determination must be made as 1o the financial abilizy
of the local guvernment employer based on all existing available revenges as
egtablished by the local governmeni employer and within he limitations set
forth in NRS 354.6241, with due regard for the onlipation of the local
govemment employer ¢ provide facilities and services puaranteeing the
health. welfare wnd safcly of the people residing within the poiitical
subdivision. If the local povermment employer is a school district. any money
appropriated by the Staie to carry out increases In saiaries o benetits for the
employees of the school disiric: must be congidered by a act-finder »
making a preliminary determination.

(b) Once the factfinder has determined in accordance with pacagraph (a)
that there is a eurrent financial ability to grant monetary benefits, and subject
w0 the provisions of paragraph (¢, the Fact-tinder shali considear, 10 the extent
appropriate, compensation ol other government employecs, both in and out
of the State and use normal critera for imwerest disputes regarding: the ems
and provisions to be inciuded in an ageeement in asscssing the rezsonableness
of the position of cach party as to each issue in dispute and the Faci-finder
shall consider whether the Board iound that either puriv bad hargsined in bad
faith,

{c} A consideration of funding for the curreat year being negotiated. 110
the parties mutnally agree o arbivrate & multiyear coneracy, the Fact-finder
must consider the ability 1o pay cver the life of the contract being negotiated
ot arbitrated.

I first address the Swtute criteria, and then § will address he reasonabieness of the TA.

%. The County’s financial ability ta pay.

The Sutute Hrst cequires me 10 make a “preliminary determination...as 1o the financial
ability of the loca! povemment cmplover.”™ In the public sector, an employer's inability o pay

can be the decisive facior in a fact-finding «r intcresi arbitration. notwithstanding the fact that

* See the Stawote i NRS 285,200, Scetion ek A preliminary deterininaiion nust be made as to tiae financial
ability of Uhe local government employer..”
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comparebie emplovers in the arca may have agreed to higher wape scales.™  laving said thal
nonmally, & case concerning “ability o pay® is necessaniy complex, and involves a presemation
on governmertal budgets, projected revemues and expenditures. @ myriad of {inancial issues

pertaining w the resources of the Incal governmental body. and un assessnicnt of the condition of

the local coonomy.”

Uuring times of crisis such as the recent Gilobal Pandernic (as declared by the Worlc Health
Chgonization on March 11, 20203, or the “(Greal Hecession."™™ there can cven be nterest
arbitrations or fact-findings over the size of pay decreases.™ In such instances, the undersigned

haz previously {ramed the 1ssue as:

in the instant case, hete is no question that the Uouniy is experiencing a very
difficuli ceconomic environment: however, the Lnion is not requesung any
merease i swages: rather the only guestion 13 how Jarge will the wage
recuctions be

Absent a Pandemic, a linancial melidawn such &5 the Great Recassian, o an carthquake or other
naeral cisaster. it is nocmaliy incumberni on an employver w raise ils alleged inability to pay during

acpotiations.” 1'ut another way. traditionally:

HWill Adtclusan, Jonathan Downes and David Gaba, fmterasi drbimoting, Chapler 7 page 132 (LRIS, 7 od., Seorr,
et zl. eds. 2022)

Wil Altchison, Jorathan Dowines and David Gaba, inierest Aegitimioe, Chapter 7, page 132 (LRIS, 1 ed,, Scott
et ol eds 2020

" pps wivwew pohplimonih sovimnelanic e MO TEGHST

P Se, eg. “TPorld Ecopomle Situedon and Proseects 20137 Development folicy and Anaiwels Division of ihe TN
secretarim, Retieved Decomber 19, 2012

Wil Ailchrsor, fonathat Downes and Dav @ Gabe, driovesi Arbiteatnes, Chaptes 7, pape 122 (LRIS Y=l Seort
el 2l, eds. 2022)
County aof Avrora, 127 BNA 1773 (Gaby, 2010}

Wil Aitchison, Jonnthan Dewnes and David Gaba, Jnreress Arbinvation, Chapter 7, page 135 (LRIS, 3= ed, Seots,
el 8l eds. 2022}
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The empioyer has the burden of proot w 2srablish an inahility io pay. The
burden must be met by more then mere speculation. An unwillingness 1o pay
does not satisfy the burden.?

In the instani case, while the Board imimarted ihat the CPI used ta determine the COl A
for bargaining unit members could impact tie County’s imimediate and future obhgations, the
County failed to provide any evidence thai would estahlish that the County had an inability o pay
ihe COLA as agreed upon. Rather, the Parties agreed in the TA that the wowel fiscal impact aver
the three (3) vears of the Successor CBA would be $23,300,896. B3y reaching agreement on this
numbet. more likely than not, the County obligsied itseif to pay the COLA as apreed upon. By
implication, the Councy also agread that it had the ubili 10 pay this amount.

Moreaver. as of October 2023, the CPI-t] advanced 3.3 sercent aver the pas! twelve {12}
months. -~ Hased on the ratc of inflation one can conservatively estimate that propeny prices wit
go up oy ai least half the raie of inflation.”* 1t is axiomatic that as inflation increases, ie County’s
collection of property and personal iaxes {all other factors being squal) wifl increase,

I'he bottom line is, white the County may have an umwillingness w pay for the TA'd
agreement, the County did not meet iis burden o establish thai it actually focks the ability to pay

Fhus. on this issue. the Union prevails by defonlt.  Accordingly. the undersipned must now

address the otizer staulory criteria.

M County of Atbany, No. 1A-11-12 (Boedecker, 2013) {emphasis zdded),
2 hirps: 4wy bl goviregionsiwestnews-iclease/consumerpriceindes_westltia
" Sce, ez, nHus: e bis govinews reicase/pdffepipdl ( Table A, “shelter™,
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8. The compensation of other sovernment employees, both in and ont of the State.
Having matde the “preliminary determination™ {as required by tive Statute) that the County
has the ability o pay, the next crireria the Statute requires me to consider 15, “in the extent
appropriate. compensation of ather govemnment employees. both: in and out of the Sae.” In my
opinion. nexi to ahility o pay. the issue of comparahility, o and of itselt. 15 the masi impariant
ixsue tor # facl-Tinder to consider.  tndecc. bistorically, the most significani facior in public sector
interest atbitration (or statutory fact-lindings) has been external comparables:™ those external
comparabies “meaning e wages, hours, and terms and conditions of emplayment of simila
pubiic employees in comparable unils of government, '’
A major consideration reparding comparative data was exnressed by Acbioator Carlton
SNOW:
A goncern with any eomparative data in interest arbitration is whether the
cittes being compared aceurately reflect what is heing compared, such as the
real price of labor, Wage rates may be similar, but the price of labot may be
substantiatty different in citics which have been compared. Pension pians and
oitier [ringe benefits have a stariling tmpact on the gveral! wape cost as well
as labor markel conditinns which may he unigue to g paticolar Coutity, ™
Thus. the comperability of other jrisdictions must focus on the rawal compersation of the
employces, 50 that an apples-to-apples comparison can be made
When most employees hear the lerny “compersation,” they typieaily onlv think of the

meney they receive in their paycheck each payday.”’ However, “ilal compensation” goes beyond

" See, e.g, Marvin F. Hill, Jr. and Emily Delacenseric, Jnorest Criteria in Foct-Finding and Arbirasion:
Evidentiary and Substantive Consderations (Marquetie Law Rey. Vol 74:399) (1991)

Y Sec State of U Dep 't of Cent Mpmi. Sves, Case No, S-MA-08-262 {Benn, 2009)

" Cauny of Remion, 71 BNA 271 {(Snow, (978)

" Coundy of Awrore, 127 BNA 1773 (Gaba, 2019),
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salary: it is the complete pay package lor any group of employees, This amount includes afl fortus
of money. benefits, services, and other “perks” emplovees in this particular bargaining unit are
uligible [Gr at the County. Basically. “[tiotal campensation can be defined as ali of the resources
availsble (0 emplovees which are used by e cmplover w atrract. motivate, and relain
employees.™
in some--nol alj-but most cases, “the selection of comparahle jurisdictions is relatively
sitaple il' the partics have histoncally agreed upon or at ieasi eonsistenily used a certain set of
comparable jurisdictions in their prior negetiations.”™ Once a patiem is established. vhe party
secking to add or subiract jurisdictions o the traditional list bears the burden of jroving the
previously agreed-upon Jist unsuitable ' I¢ is not uncarunan o see interest arbitrator vwasds and
fact Dinding decisions swating;
in order w mainiain that sabiliy, prior mwilerest arbitration awards must be
accepted at face value in subsequeni procecdings unless they are glanng wrong
which is nof the case beve. . [t is well-established that the party seeking to
change hisiorical conparables hus the burden of clearly proving that a change
is warranted "
Here, this impasse proceeding is not u “relatively simple” case. as the Parties did not
stipulate to a sei of extomal comparable jurisdictions, nor is there any cvidence concerning what

the Parties have “historicaliy™ considered to be the County's external comparable jutisdictions

ok gf derora, 127 BNA 1773 (Gaba, 20100,
¥ Will Aitchison, Jonathan Downes and David Gaba, Mnicrast Srhitesion, Chapier 3, page 04 (1 RIS, 3 Ted., Scolt, e
al, eds. 2022, citing Caweny of Lymmweod, WA PRRC Case No, 246093-1-12-508 {Beck, 2013) (helg: ~ Arhitralors
have routtoeiy used mutuglly ugreed apon comperatons as the hasis o camprability analysis™).
® Will atichisor, Ionathan Downes and Dhvid Gaba, Frierest drhitrarion, Chepter 2, vage 84 (LRI, 39 ed,. Scor, ¢
ab. eds. 2022), ciing See ity of Rockfrrd, Case So. S-MA L3108 (Goleswen, D135, and Counr off Rackford,
Case Na. S-MA-1i-09 (Perkovich), where altemate (o charge histurical comparables were rejected.
4will Aitchisan, Jonathan Dovenes snd David Gaba. Inferest drbiiration. Chapter 3, page 64 (LRIS. 3" ed.. Seoi, e
al. eds. 2022}, ciling Vilfuge of Aigrmquin, TL.RB Case #5-MA«1 7-262 (Greco, 219
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Having said thai. generatiy speaking. a “comparahility range” scts the exteni 1o which unuther
jusigdiction can vary from the furisdiction under study (or “target” iurisdiction) and still be
considered as a possibie comparable jurisdiction.”

For example, a very simplistic eomparability selection pracess in this ympasse proceeding
might search for all counties with populations swsain fifte perceni (50%3 {(plos or minus) of the
population of Nye Couniy. the rargel jurisdiction. Given thai the County’s population s
approximaiely 34,738,° based on County Manager Sution’s eredible testimony that the County

“tradgitionally used Class {1 counties,” more likely than nov. the Counity’s cownparable furisdictions

could inciude:

Jurisdiciion Populatian
Lyon County 61,585
Carson Ciry* 58,130
Elko County 34,046
Douglas County 49,628
{hurehill County 25,843

Here, untirtunately, neither Pary submitied evidenee of comparable foicf compensation
on the owistanding economic tssues for these poicnial exiernal comparators., Theretore, [ can only

conclude that the wages and olher monetary benefits otfered in the TA'd agreement are more-

“Will Airchison, Jonathan Downes and David Gaba, Merest Arbitration, Chapter 3, page 65 (LRIS. 3% ed., Scofl, et
al eds 2022),

1S Census Burean QuickFacts: Nevada, U8, Censos Burean, Relrieved March 30, 2023,

MCarson City is an independent eity. /S Census Hurean QuickFucis: Nevada 1S, Census Buircau,
Retrieved March 30, 2025,

4% Al swtistics are derived from 148, Cernsus Burear Quncki vcts: Neweder US. Census Butesu. Relrieved March
30,2023
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likeiy-than-not equivalesii to the “compensation of other povernment employees, hoth in and oul
of the Siate.”

C. Other “normal! criteria for interest diaputes.”

Lastly. the Statute requires me o consider “cther narmal criteria for interest disputes™
regarding the terms and provisions to be included in an agreement “in asscssing the reasneablenesy
of the position of each party as to cach issue in dispute™ (emphasis added). Mors likely than not
the “normal criteria for interest disputes™ referenced in the Statuie inciudes what has traditionally
peen developed over decades of interest arbitration practice: these issues include the inerest and
welfare of the public, comparable wages and working conditions. cost of living (including chanpes
in the cost of living), sbility of the employer & pay, ability to attract and rewain persomtel and/or
other taciors, depending an the specifics of the issues thay are presented io the arbitatar or fact-
{inder.* Thus, having already addressed the ability of the County @ pay, and the comparability of
the County’s extemal jurisdictions, 1 now address these other “normal criveria™ that appear 1o be
relevani to this impasse proceeding.

[.  Interest and welfare of the public.

As a peoeral rule, most arbitrators and fact-finders have found it imposcibfe 1w apply a
standard such as “the interest and welfare of the public.” without considering other fzctors. As
Arbitrator Carlton Srow ohserved:

In xhe ahstract, it i< irmpossikle o find meaning in the phrase “the wilcrest and

welfare of the public.” The mearing of this criterion must be found as 1t is
applied within the context of otitey criteriz and the lacs of a given case. ™

“ Nee v g, Barry Winograd, Ar introduction to the History of inferest Lrbitraiion i the Unied Stows. Lahor Law
Journal, Falt 2040, pp. 164-168
" State of Cregon (OSC! Securite Staff), 1A-1 1-95 (Snaw, 19961,
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I{is my conclesion tha! the interest and weltare of the public is best served by Recomtnendations
tha: have the least chance of mcreasing ¢mployee tirnover, decreasing cuployee morale, o
imserting languuge into the contract that is tilegal ¢r thai may rawe taxes. 01 ¢ourse, these goals
are mutuaily incompeifble. On ihis additional relevant considerstion, the Unton prevails,
2. The “Status Qua® Doctrine

In addition to the above factors, I am also mindful of the Srarus Que Doctrine, which holds
ihat “'a pariy proposing new coniract language bas the hurdgn ol proving ihat there shouid be a
change in the sratus guo"™  The rationale underiying the Siaiuy Quo doctrine—an arhiwator-
creaied doctripe not found in most {ac-finding or interest-arhitration sututes-—is (hat the paity
seeking v chanpe signs guo coatract language musi have given something up e get that language
in the irst place.” Whea its proponenis give any reason for employing the doctrine. they typically
arguie that a party secking 1o change the statie gua should bave 1o show cither: (a) that inaimenaoce
of the sfasvs o would be unfair (because 1t has failed or is ineguitable In practice); ar (b that it
nas olfered a sufficicn “quid pro qua™ (Le.. concession) in exchange for undoing the sfafus guo.”
Thix is sometimes called the “hreakthrough™ test o represent the burden that must be met io break
throngh the siwis quo xnd build new wnms o the contract.”™

Here, while some of'the County s Beard members guestioned whether the comect CP) was

applied o determying the COLA in the TA'd agreement, the Coeunty failed 10 present any evidence

U Cire of Tukwila, PERC WNe. [30314-1-18 {Lateh, 2018)
““ Will Aitchison, Jonathan Downes and David Gaba, Inferest Arbitration, Chapter 9, page 178 (LRIS, 3% ed, Scom,

etal eds, 2022).
0 Vikiage of Dolton, ILRB No. S-MA-11-248 {Fietcher, 2016).
* Will Aitchison, Jonathan Downes and David Gaba, /nterest Arbitration, Chapier 9, pape | 78 (LRIS, 37 ed., Scott,

el al. exls. 2022)
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thai establishes that the stetus o is unfair or that the County made any guid pro guo concessions
in order 0 change the CPI historically used at the County. For this reason, the Unioe prevails.
3. Other “normal” criteria. Based on the overall recard, | recommend that the County
ratify the T A, based on uyy iihdinpgs above. and for the following adaditional reasnns,
a. Was the County Reguired to Bargain in Good Faith with the Union?
Yes. In its Posi-Hearing Brief, the County asserts that it was not required v hargain in
good taith with the Lininn, based on the NCASS™ case. Specifically, the County asserts:
The County has objected to the Factfinder’s jurisdiction and the
appropriateness of the impasse proceedings as such proceedings are an
extension of the bargaining process and the County cannot be fosced lo
negotiate anc bargain with an inappropriate bargaining vnil. nor be compelled
fo enter inte 4 CBA with an inappropriate bargaining unit, See Mve Coanpr ¢
Nye County Assaciation of Sherifl's Supervisors INCASS), er of, ltein No
B8, Case No, 2022-009, (July 19, 2023) (finding no bad faith negntiations
occurred in vefusal ta bargain)., Torthe Union to argue thar the Factfinder
can impose {or recamnmend imposing) throush fzetfindine, an agreement the
parties could not be compelled w0 nepotiate, defies logic.
The problem with the County's above argument is that the NCASS case ig clearly distinguishable
fram this impasse proceeding.
in the NCASS case, there were twn (2} issues before the FPRMB: the firsi being whether
then-bargaining unit member David Boruchowitz could continue t¢ be a member of the NCASS
after e was promoted 0 Administeative Caplain; the second being whether the County engaped

i bad faith hargaiming by refusing to bergain with Mr. Boruchowite while ecting as the Union's

Chief Negotiator in nepotiations.  {mporiantly, the County filed its petition with the ERMB Pefore

N Cownby » Nye Coumiy Assoctation of Sheriff's Supervisors (NCASS), ¢t al llem No, RB7. Case Mo, 2022-008,
{Juky 19, 2023
! County’s Post-Hearing Briet s gage 1 {references o cxhibit omitted)
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either party declared impasse. As to the first issue, the ERMB found:

It is clear jo the Board that Respondent Borochowitz is a seaior member of

the Nyc County Sheritl's Gitfice having supervisory conwrod and imanagernent

responsibilities closely relaed W the duties of the elected Sherif? and

Undersheriff. Thus. the Bosrd tings that given his joh description, his acteal

duties as deseribed in the testimony and other evidence presented, and as

admitted by Boruchowitz in his November 22, 2019 ¢-mail, the evidenge

presenied relative (o Borschowtis' [sic] budgetary autherity, the role

Beruchowny plaved on behall of Nye Cournivy relative to grievances and ather

factors contamed in the record of this case, Homchowitz is 1 supervisory

emplovee for the purposes oF NRS 288, 138(b} and cannot lawtully be o

plok =} -
member of Petitioner NCASS.™
Regaeding e szcond issne, the URMB determined:
: . - 1 * H U t 4

[t was reasonabie for Petitioner to refuse fo bargsin with Beruchowitz given

ihe lindings herein. and as guch, no bad laith bargaining cccurred nor was

{here a uniiatcral change. ™
Here, neither Party has asserted that the Uinion’s Chigt Megetiator cannot be 2 member of this
bargaining unit, so ohviously the FRMB’s halding on that issue is simply inapplicable te this case.
Maore importantly, unlike the NCASS case, here, the County simply failed to act cn any of its
ceneerns about the compasition of this bacpaining unit until gfter the Pavties weached a TA; oficr
the Union dectarcd impasse: and gifer the Hearing was feld.  {n fhet, the record emabiishes that
the County never raised the issue of the proper composition of this bargaining unit at any time
during the six (6) negotiation meetings held concerning the Successar CBA.

Based an this record, mare likely than uol. the County may have inadvertently violaled

NRS 288.2700 1ie). which provides:

(0t s a profidhired practice for a local governinent emplover or its
designated representauve wilifully to:

* NCASS casc at page 1.
* NCASS case at page 10,
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e
(e) Refuse (o bargain coellectively in good fanh with the exclusive
vepreseniative as required in NRS 288.150. Bargaining collectively inciudes
ihe entive bargaining process. including mediation and fact-finding, provided
for in chis chapier {emphasis added).

Use ot the ward “refuse™ in the above~cited section 18 instructive; il means:

{. indicate or show that one is not willing to do something.

o "eefused o answer”
2. indicat that ane is net willing w accept or grani (somelhing otfered or
tequested)

»  “she refused a cigarette”®

sSynonyms foi the woru “refuse” include. but are not limited to:

deeline: lum down; say ne 1o; rejeet; spurm: scorm; rebuff: disdain; repudiate;
disniss: repulse”

Here, the County criose to select County Manager Sutton 1o bargain the Successor C3 A on
its beballl  This is appropriate, considering itha: the €BA defines the “County” 1o mean “the
County of Nye and its Board of Commissioners. its facililics, andlor the County Manager or
his/her designec (emphasis added). Morsover, again, wiore likely than not, tie County reasanably
reiccted County Manager Sutton to negotiaic on its behall as 1is represemative of “of its own
choasing. ™

As the County Manager, Mr, Sutton was able to quickly reach agreetent with the Union
during the third of the Initial Meetings, as he had done in the past. However, after the

Ratitication Meeting, while it may not have been intentianal. the County “refused™ ta bargain in

“aford Enghen Deilonavy {117 ed. 2022),
Moxford FEnglish Diciianory (1% ed. 2022).
“NRS 2BE.150Q(1).
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geod {aith, by repeatecly asserting that it was not required to do so because of its concemns gver
tw proper composition of the bargaining unit.  'The logical conciusion is that the County eonid
have, and should have, filed s Petition with the ERMB before smpasse and before the iHearing.
The facts are undispuisd that the County did not file its Petition with the EMRB until 2 mere
thirueen (13 ) days ago. This means that the County refused o bargain in good taivh with the Union
through “the entire bargaining process. including mediation and faci-finging™ as required by the

Statute,
b. Can the County Atigck these Recommendstions on Traditions] Common

Law Grounds?

No. Itis well-established that generally speaking, an arbitration award (or, in Lhis czse, &

giotutery {act-finding) can only be overiurned tor one (1) of the following fiur {4y corunon law

[MCEsSONST

. Fraud, cusconduct, or paciality by the arlniator, or gross unfaizness in
the conducy of the proccedings;

2. Frand or rmsconduct by the parties affecting the result

3. Compiete wani of jurisdiction in the arpitrator, or action bevona ine scope

ol the authonty conferved on the arbitraior or 1ailure ol the arbitrator to fully

carry aut his or her appotniment (j.¢., the arbitrator decides tog much or oo

litflej; anc

4. Vioiation of public poiicy as by ordering the commussion of an unlawtl

acL
| would aisa add thar 2o arbitration award or taci-0nding recammendation coidd be attucked i
there is evidence that ihere was a “rogue” regatiator thai did not act with authority on behalf of

the party he o she was purponiedly represerting. Here, there simply is no evidence thai any such

‘ersons O dttack these Recemmendations cxist.

b tionr and Elour), Hew drdiealior oerke, Chapier 2, paze 22 (8% od. 20201,
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c. Did the County Violate the Statute by Refusing to Recngnize the Seven (7)
Classifications Throughout the Entire Rargaining Process?

Muore likely than not. yes.  Anticle 3, Section 1 of the Expired CBA vrovides that the Lnion

recognized by the County as the sofe and exclusive collective bargaining

representative ol the employees assigned to the vepresented classifications

{isted in Adderchum 8 who are eligible (o be represented by the Association. ..

(emptinsis added).
Addendum B lists all of the classifications the [lnion represents: these ¢lassifications include the
seven (7} classifications the County now asserts should not be included in the bargaining unit.

While | van understand the County's position. it is well-cstablished that the tarms and

conditions of an expired CBA continues in effect under the Natinnal 1 zbor Relationis Act, until a
new agreement can be reached.™ Thus, unless and until the County ratities the 1A, arthe ERMB
rules on the proper composition of this bargaining unil, the terms z2ad coiiditions of the Expired
CEA rematn in cilecl

Secord, by refusing w bargain with the LUnton trough the entire hargaining process, the

County likely has aiso inadvertenily violaied NRS 288,150 at Sectien 2.(3). which provides:

W Sww Frttow Fip Priotgg Uivo» NORA, 501 U 8. 190, 206, 207 (1991). which held; After a CBA expires:
venoth€ terms and conditions {of employment] camdinne i1 e¢ffect by operation of the NLR A
Fliey are o longer agresd-upen ierms;, MMey are twrms iupiosed by lene, at 1=ast so far as there
is ng unilateral right to change ther:.

Ky

NLRA § 8(a) 11 and (5} demand a “comtimiation of the stotis gue’’ during pegotishons over
a suecessor CBA, absent “explicit™ agrecment to the conliary.

Ser also, VERH v Nexsior Broodeosting, Inc., 3 FATR0L, 811 (9% Cir. 2021 phedd: o dispuie miy be aibivaslc afes
the CBA’s expiratton when he dispuiue concams “rights whiclh acenzed or vesied under dhe ([CBA]”
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2. The scope of mandatory harpaining is limited to
(i) Recoenition clause.

By refusing (n recagnize the seven (7) classifications, the Couaty has in essence refused to bargain
over 8 mandatory subject of bargaining,

iastly. a.though the County aseerts that [ lack jurisdictionto issue these Recommendations,
again, the undersigned’s authority comes from the Siatute iself. Specifically, NRS 288.260

pravides:

i IR

{(2) The parties have failed to reach an agreement after at least six
meetings of negatiations; and

(b} lhe parties have participated in mediation and oy Apeil 1, have not
vesched agrecraent. eilner party to the dispute, at any time after April 1, may
submit the dispute (0 an impanial Fact-inder for the findings and
recorymendations of the Faci-iinder. The findings and recommendaiions of
the Faci-finder are not binding on the parties excent as provided i subsection
3. The mediator ot a dispute may alse be chosen by the parties to serve ns the
fact finder.

2, H'the parties are unable to agree on an impartial fact tinder within 5
days, either pany may reqaest Jran the American Arbiteatton Association or
ihe l'ederal Modiatics and Conciliation Service a list of seven paiential Faci-
finders. [t the paritcs are unable o agree vpon which arbitration service
should be used, the Federal Mediation and Conciliation Service must be ased.,
Within 5 days aficr receiving 2 list {rom the applicabie arbitration service, the
narites shall select their face-tlpder from this list by aitemately siriking one
name undl the name of oaly one Faci-finder remams. who will be the faci-
Itnder o heer the dispute in question. The emnlayee orgaaization shail strike
i hirst nane

The undisputed facts cstablish that al' of the above criteria occurred in this impasse proceeding:
that is (1) the Parues failed w veach agrecment after six (6) negatiation session: (2 ihe Pariles

discussed. but mutdaliy sgeced not to panticinats io meediation: and (3) the Parties stipulated thal
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they mutually selecied the undersigned as rhe Fact-finder for this case. Thus, again, these
Recommendations are issued based on my stamtory authoricy.

IV. The Reasonabieness of the TA

Lastly. | address the Statute's requirement that § consider “the reasonableness of the
position of each party as 10 each issue in dispuze” (emphesis added), In thai regard, the Union
ASserts:

Beyond the selection of the appropriate CPIl index, the only repmining dispuic
is what the COLA should be for the fiscal year July 1, 2022 through june 30,
2023 (hereafler “FY 2023™). As set forth above, at the bargaining table the
agreed-upon emount was 3.6%. That iy the umouni that should be
recorminended by the Fact-finder because the most “reasonabie™ proposal is
that which the parties actually reached througi (ke bargaining process.

it is unticipaied thal the County wili argue that any recommendation for FY
2023 should e the last preposal imade by the Union of e 4% COLA. (County
Exhibii “B*), However, it is undisputed that this proposal was tejecied by the
County without any counterproposals, Fhe NCMEA only came down from
the 3.6% muasaily agreed to by the parties for purposes of allempting (o settle
the contract without the delay and expense of stawtory impasse proceedings.
{f Nye Coumy wished 10 the COLA to be 4%, it should have accepted the
affer when made. That offer is no longer open as e result of the rejection
without any countee.t

The County hiterally made ne argument and presented no evidence that rebuls the Union's above
assertions, nor is there any evidence that the County ever aceepted the Union's latest offer of [our
pereent (4%} COLA in the iirst year. Morcoven

An interest erbivretor’s {and Fact-iinder’s] job is w detennine the deal the
partics should have reached during negotiations,*

5 nion’s Post-Hearing Brief at page 9 (veferences 1o wanserips omined: emphasig in origital),
“ Elkouri and Elkouri, How Arbitration Works, Chapter 22, page 32 (8% ed. 20201,
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What happened in this case is not unusual, although it is usually the union who cannt ger an
agreement ratified. In these cages arhitrators and taci-finders wsually impose on the union what
was TA'd a the table, much as 1 did in Basin Kleciric Power Cooperative.™ In Basin, i was the
union that feiled 10 ratity an agrecd to propoesal and it was the uniorn Lhat iost.

Here. the 1A is suificiently useful in determining the agreement the Parties shauld have
reached. had the Bpard sol refused (o ratify, for reasons that simply have A pearing on these
Recomnmendations.  In sum, | agree that the most “reasonable™ proposal far the COLA 'Y 2021
snould be what the Parties winuedly agreed upon on June 13, 2022,

| fully understand the positions amiculawed by the memoers of the Roave in this case
Unicriunately, their opinions/positions simply do not comport with Nevada faw. I the Roard
members wish fo limil callective hargaining in Nevada they car da s0: nowever. first they must
eecigh theiv posiians and win for the Nevada siate lepislature 'n order to repeal or modify the
pravisions of NRS 288.200.

Counsel for t:e County did an excelient job advocating Tor her client in this mattet: in my
exserienvce, she s an excelient attorney who werks for one ol the most prestigions Jabor-faw firms
in the United States. Unforunately, while Me, Kheel did an excellent job of grguing the County's
nasitions, what ganspired m thns matter fefl her with few fhets and no svidence te support hes

creative and well-thought-oul arguments.

& Basin Elociree Pawer Cogpereone, 120 BNA LA 210 (2004)
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FINAL WRITTEN RECOMMENDATIONS FOR SETTLEMENT OF THE IMPASSE
ISSUES BETWEEN THE PARTIES

Having carefully consjdered all evidence, authority, and argument submitted by the Partics
cancerning this matwr. and. pursuant to the procedures outlined in the Statufe, the Fact-finder

issues the following wiitler recommendations:

I, The Parlics” Successor CBA shell include glf language the Parties mutually apreed to
in the TA reached on June 3. 2023,

2. Within forty-tfive (43) days afier receipt »f these Recommendations. “the governing
body of the local gevernment employer shall hold a public meeting in nccordance with
the provisions uf chapter 241 of NKS.”

The costs associated with the fees and expenses of the Fact-tinder shall be shared

Lad

cgually by the Parties, as provided tor in NS 288.200, at Secticn 3.

% David Gaby
David Gaba, Faci-finder
irvine. Califomis

DATED: December 10, 2023
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