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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ES().
Nevada State Bar No. 002003

officeigidanielmarks.net FILED
ADAM LEVINE, ESQ),

Nevada State Bar No, 004673 Fsi:gi?r\?e Vz;z:
alevine@daniehmarks.net

610 §. Ninth Street EMRB.

Las Vegas, Nevada 89101

(702 386-0536; FAX (702) 386-6812

Attornevs for NCMEA

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

NYE COUNTY MANAGEMENT EMPLOYEE Caze No. 2024-002
ASSOCIATION
Complainant, MOTION TO REQUIRE NYE COUNTY TO
V. STRIKE NAMES TO SELECT AN
INTEREST ARBITRATOR PURSUANT TO
NYE COUNTY NRS 288.200 (6), OR ALTERNATIVELY TO
AUTHORIZE NCMEA TO SELECT THE
Respondent. INTEREST ARBITRATOR FROM THE
STRIKE LIST PROVIDED FRON FMCS.

Complainant, Nye County Management Employee Association ("NCMEA™) by and through
undersigned eounsel Adam Levine, Esq. hereby moves the Board for an order requiring Nye County to
participate statulory impasse process by selecting an interest arbilrator as required by NRS 288.200
from the strike list previously provided by the Federal Mediation and Conciliation Service (“FMCS™,
or allernatively to authorize NCMEA 1o select the interest arbitrator from that list. The grounds for
MCMEA’s Motion are set forth in the attsched Memorandum of Poinls and Authorities.
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MEMORANDUM OF POINTS AND AUTHORITIES

L BACKGROUND/PROCEDURAL HISTORY

The bargaining history of the parties is well recounted in the Fact Finding and Recommendation
of Facl-Finder David Gaba dated December 10, 2023, (Exhibit “17). The short version is that the
parties should have had-a collective bargaining agreement in place in-July 2022, but for the fact that the
Nye County Board of Comnty Commissioners (“BOCC™) would not ratify the collective bargaining
agreement negoliated by its own management team,

NCMEA certainly could have brought a bad-faith bargaining charge against Nye County in the
fatter half of 2022, However, a decizsion was made to simply settle the contract through the statutory
impasse mechanisim provided by NRS 288200 as a fact finding and interest arbiteation could likely be
scheduled and completed before the Board could ever hear a Complaint.’

The parties initially selected Fact-finder Steven Brigps: Unfortunately, the hearing could not be
set as quickly as NCMEA wanted due to Mr. Briggs not responding to his emails. Ultimately, the
parties ‘abandoned Bripgs and mutually selected David Gaba who set the fact-finding hearing for
September 5, 2023,

Nyve County attempted to avoid the statutory process by requesting a continuance at the 11™
hour to contest the composition of the bargaining unit notwithstanding the fact that it entered into a
settlement agreement resolving such a dispute in 2014, (Exhibit “27), Faci-finder Gaba denied the

request 1o continue the hearing. (Exhibit *37),

| The Board's ability to rapidly hear failure to bargain in good faith cases is simply inndequite. A recaleilrant
party such as Nye County has 20 days (o file an answer, and then another 21 days 1o file s prehearing staiement,
Thereafler, the parties will have to wait until the next Board meeting to have the hearing assigned, and those
heatings are frequently 4-5 months out due to prior cases being set. As & consequence, when Taced with a
recaleitrant party such as Nye County, it is sometimes quicker to simply invoke the statutory impasse
mechanisms of NRS 288,200,
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Following the hearing, Nye County requested an extension of tinee to prepare and file with Gaba
its Post-Hearing Brief. That extension until November 27, 2023 was granted. Nve County did not
utilize this time to prepare its Brief, Instead, it utilized this time w0 prepare its Petition for Declaratory
Order in Case No. 2023-033, and then on November 27, 2023 when the Brief was due, requested that
the Fact-finding proceedings again be stayed. Fact-finder Gaba denied this request, and gave Nye
County an additional two days to prepare and submit its Brief. (Exhibit *4"),

O December 10, 2023 Faet-finder Gaba issued his Findings of Fact and Recommendations.
{Exhibit “17). These Findings and Recommendations were placed on the Nye County BOCC agenda
for January 17, 2024, However, the Nye 'i.':u:-umy BOCC did not accept the Recommendations.at-that
meeting.

Accordingly, on January 18, 2024 NCMEA requested a panel of 7 interest arbitrators from
FMCS under the authority of NRS 288.20006).% That list was received the same day and sent to counsel
fiar both Mye County and NCMEA. (Exhibit “5™),

Thereafter, NCMEA counsel frequently contacted Nye County’s counsel to select the interest
arbitrator for the binding proceeding. Nye County’s counsel, when she would even retum the call, was
noncommittal at best as to whether Nyve County would cooperate. Finally, on February 1, 2024 Nye
County’s coungzel responded by email “The Counly does not believe that it makes sense to proceed to
binding fact finding in light of the pending EMRE case.” (Exhibit “6™).

1. ARGUMENT
Once impasse has been declared by either party, the other party has no diseretion not to

participate in the statulory process, Subsection (2) of NRS 288.2(0) states;

T MRS 288.200 (2) provides that either party may request "a list of 7 potential fact finders” from éither AAA or
FMCS. Subsection (6) of the statute provides that the selection of a second fact finder to serve as an arbitrator
“miist be selected in the manner provided in subsection 2,
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Withsn ‘5 days after receiving a list from the applicable arbitration service, the partics

shall select their fact finder from this list by alternately striking ene name until the name

of only one lact hnder remains, who will be the fact finder to hear the dispute in

question. The emplovee organteation shall stnke the first name,

(Emphasis added). Nye County violated the statute when it refused to respond to NCMEA and strike
pames “[whthin 5 days after receiving a list from the applicable arbitration service” — in this case
FMCS. There are no provisions fm a local government, or an employée organization, to “opt out”
because they have some other izsue or dispute they want decided.?

Indead, a reading of NES 288.200 reveals that it is to be an expedited process. Parties must
select an arbitrator within 5 days. NRS 288.200(2) Once the Fact-finder issues bis report and
recommendation, the local government only has 45 days to meet and consider such at-an opén meeting.
MRS 28B.200(%). If both parties do not agree to be bound, or enter into further negotiations, the interest
arbitrator may -only adjourn the hearing for a period of 3 weeks. NRS 2838.215(8). Thereafler, the
arbitrator must issue is final and binding decizion “within 10 davs after the final officer submitted”.
NRE 288.215(10). Delays of the sort which Nye County attempted before Fact-finder Gaba, and which
it mow seeks to unilaterally impose by refusing to select an interest arbitrator, are entirely inconsistent
with the statutory scheme:

. CONCLUSION/REMEDY REQUESTED

While a Prohibited Practices Complaint is been filed and will require a hearing at some point in
the future, this Board does have the ability 1o grant interim orders. See Education Support Employees
Associgtion vs. Clark County Schoo! Disirict, Case No. Al-045765 Tem No. 541 (Junc 4, 20033

(granting’an interim ovder compelling CCSD to produce information). All that is required is that the

! For nine (%) yeurs, 2014 until 2023, both parties understood that the composition of the bargaining unit was
forever settled by virtue of the Settlerment Agreement in Case No. A L-046095.
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Board provide a "hearing” on the Motion, which it can do at its next scheduled Mesting, See MRS

IRE.110(2).

If Mye County does not strike names within 24 hours of the granting of NCMEAs Motion, the

Board’s Order should provide that NCMEA shall be permitted unilaterally to select the arbitrator from

the list provided by FMCS. (Exhibit “5™).

DATED the 9" day of February, 2024,

LAW OFFICE 'TNIELMARES

—

DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
officei@danielmarks.net

ADAM LEVINE, ESQ.

Mevada State Bar No. (4673
alevine{@idanielmarks.net

6110 8. Ninth Street

Las Vegas, Nevada §2101

{702) 386-0536; FAX (702) 386-6812
Alorneys for NCMEA
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I h#mb}r certify that [ am an employee of the LAW OFFICE OF DANIEL MARKS and that on
l]'ua;q day of February 2024, 1 filed by electronic means the foregoing MOTION TO REQUIRE
NYE COUNTY TO STRIKE NAMES T0O SELECT AN INTEREST ARBITRATOR PURSUANT TO
NRS 288200 (6), OR ALTERNATIVELY TO AUTHORIZE NCMEA TO SELECT THE INTEREST
ARBITRATOR FROM THE STRIKE LIST PROVIDED FROM FMCS, as follows:
Emplovee-Management Relations Bosrd
3300 W, Sahara Ave., Suite 260
Las Vegas, Nevada 89102
emrhifbusiness.nv.goy

[ alsir did deposit in the United States Post Office, at Las Vegas, Nevada, in a sealed envelope

with first class postage fully prepaid theréon, 4 true and correet copy of the above and foregaing, to the

address(es) as follows:

ALLISON L. KHEEL, ESQ. TIMOTHY SUTTON

FISHER & PHILLIPS LLP 2100 E. Walt Williams Drive

300 South Fourth Street, Suite 1500 Suite 100 _

Las Vegas, Nevada 89101 Pahrump, Nevada 89048
Telephone: (702) 252-3131 E-mail: sulionenvecountyny. soy

Facsimmile: (702) 252-7411
F-mail: mreciandi@ fisherphillips.com

E-mail: akheel(@ fisherphillips.com
Attorneys for Respondent Nye Connty

Anen ln:r:ﬁ of the
LAW DFFICE OF DANIEL MARKS
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BEFORE DAVID GARA, FACT-FINDER
IN THE MATTER OF THE IMPASSE FACT-FINDING BETWEEN

MYE COUNTY MANAGEMENT

: )
EMPLOYEES ASSOCIATION, on behalf of)

Bargaining Eligible Civilian Management,

Linion,
aixil
NYE COLINTY; NEVADA,

Employer

APPEARANCES:
On behalf of the Union:

Adam Levine

Law Office of Daniel Marks
610 South Ninth Street

Las Vegas, Mevada 89100
E-mail; aleving@danielmarks.net

O behalf of the Employer:

Allison List Kheel

FFisher & Phillips, LLP

3040 South Fourth Sireat

Suite 1500

Las Vepas, MY 82101

E-mail: akheel@fisherphillips.com

) FACT-FINDER'S WRITTEN FINDINGS
) AND RECOMMENDATIONS FOR

) RESOLUTION OF IMPASSE ISSUES

) PURSUANT TO NEVADA REVISED

¥ STATUTE CHAPTER 288, ef seq.

}
b Date [ssued: December 10; 2023

4
)
}
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INTRODUCTION

These Written Findings and Recommendations for Resolution of Impasse Tssues (the
"Rﬁutﬂh'mtudaﬁ?nft"} arise pursuant to Mevada Revised Statute (NRS) Chapter 288, ef seq. (the
Statute ), under which David Gaba was mutually selected by the Parties to serve as the Fact-finder
under the specific terms of the Statute. These Recommendations involve an impasse between the
MNye County Management Employees Associgtion {the Union or the NCMEA), on behalf of
“bargaining eligible civilian management employees™ (who are not public safety, such as police
ar fire),! and Nye County, Nevada (the Emplover or the County) (collectively, the Parties), over a
successor Collective Bargaining Agreement covering the periad of July 1, 2022, throwgh June 30,
2025 {the Successor CBA). The previous CBA was in effect, from July 1, 2019, through June 30,
2022 (the Expired CBA).
The Fa:t-F‘iu-ding_ Hearing

On September 1, 2023, the County moved 1o postpone the fact-finding hearing (the
Hearing) that had previously been scheduled by mumal agreement, for September 5, 2023, based
on the County’s concerns dbout the proper composition of this particular bargaining unit. I denied
the County’s Motion, s 1 found nothing in the Stanute that gave me authority to grant such a
mation.

On September 5, 2023, the Hearing was held in Pahrump, Nevada, The Partics had the

opportunity ¢ make opening statoments, examine and crogs-examine wilhesses, infroduce

! e Uninn’s Post-Hearing Bricf st page 1.
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exhibits, and folly areue all of the issues in dispute. A transcript of the proceedings was provided.
At the outset. the County asserted n its Opening Statement:

23
Just for the record, the
county objects to the fact finder having
Jjurisdiciion in this matter on the basis of the
bargaining unit being inappropriaté, and the
approprigteness of the bargaining unif s a matter
thar must be heard and decided by the EMRB? béfore
the bargaining process can proceed.

R - S

While the County did not usc the ward “nrotion,” when making its above :Jl:lj:t-li:un, I neither demied
the Motion, nor agreed with the County’s above argument, as it was simply argument and no
evidence was presented show my lack of junsdiction to hear the Parties’ evidenes conceming the
impuisse in negoliations 1o the Successor CRA.

At the end of the Hearing, the Parties stipulated to submit Post-Hearing Briefs on or before
Movember 3, 2023, presuming the transcript was received thiry (30) days prior 1o that date, |
received the Union’s Post-Hearing Brief on November 8, 2023; however, the Union subsequenthy
agreed, at the County's request, that the Counity*s deadling to submit Past-Hearing Briefs could be
extended to November 27, 2023,

On November 27, 2023—the samé date the County's Post-Hearing Brief was due--the
County filed & motion for an ocder staving all briefing. and my Recommendations in this matier
{the County’ s Motion to Stay), pending resolution of the County's Petition for a Declaratory Order
Clarifying the Bargaining Unit (the County's Petilion), The County’s Petition was filed with the

EMBR on the same date, Movember 27, 2023, The EMER assigned Case No. 2023-023 to the

* The acronym “FEMREHE” stands for the Sime of Nevada's Employee-Management Relations Board
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County's. Petition.  The Union ohjected to amy order staying the County’s briefing or
Recommendations in these proceedings. Ultimately, 1 denied the County’s Motion fo Stay, on the
ground that [ facked the suthority to issue such an order,  Specifically, | heid:

Unfortunately; | feel that T have no choice but to deny M;. Kheel's:

motion. While I fully understand the county's position, which is logical, |

am ot acting as an arbitrator in this matter, but ag 3 statutory. hearing

officer. | think the best reading of NRS Z88.200 which uses the word “shall”

to delineate my detions is clear and absent a stipulation of the parties [ don’t

have the power to stay this matter.*
Following my ruling, the County agreed to submit its Post-Hearing Brief on or before November
29,2023, 1received the County's Post-Hearing Brief on that same date. These Recommendations.
are timely issued in sccordance with the Statute.

ISSUES
The Parties did not stipulate to a statement of the issue(s) o be addressed in these

Recommendations. In its Post-Hearing Brief, the County re-asserts:

tinly the EMRB has jurisdiction to determine the appropriate composition of

& bargaining unit. The County maintzined a standing objection to the

Facthinder's jurisdiction and renews and incorporates this objection in this

Brief. Issuance of the recommendations of the Factfinder prior o a

determination from the EMEB would prejudice the County and create the

potential for inconsistent judicial decisions. Thus, the County renews and

incorporates herein its motion for & stay of these Factfinding proceedings

pending-a resolution of the EMRB proceedings.!
I agrée that onfy the EMRE has jurisdiction to determine the appropriate composition of this
bargaining unit, Indeed, both Partics stipulated to that fact at the Hearing. However, as the Fact-

finder, | was mar selected 1o determine “the appropriate composition of a bargaining unit.” Rather,

' Fact-findee's e-madl 1o the Parties on Movember 27, 2023, sent at 1;27 p.ow, Pacific Daylight Time {emphas added),
 County's Post-Hearing Bricl ut page 2, reference 10 franscript omitted; footnotes amitted (emphasis added ),
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asmore fully addressed below, | was mutually selected by the Parties to e Recommendations
comceming the carrent impasse in négotiations for the Successor Collective Bargaining Agreement
{Successor “CBA™) between the Parties. Therctore, absent a recitation of any statutory or current
case |law that grants me the authorily tu--i_sﬁu: an order granting a motion Lo stay these Impasse
proceedings, | have ro choice but to issue these Recommendations a3 required by the Statute,

In that regand, the Union asserts:

Because there is an ability to pay, the Fact-finder is to “consider, to the extent
appropriate, compénsation of other government employess, both in and out
of the State and use normal eriteria for interest disputes regarding the terms
artd provisions to be included in an agreement in assessing the reasonableness
of the position of each party as W each issue in dispute and the Fact-finder
shall consider whether the Board found that erther party had bargained in bad
faith.™

[ adopt the Union’s above statement of the issues [.am reguiced by Statute to consider and

recommend,

APPLICABLE STATUTORY PROVISIONS

The following language from the Nevada Revised Statute (NRS) Chapter 288 (the Statute)

govemns this impasse proceeding:

NRS 288.044 “Fact-finding” defimed. “Fact-finding” means the fornial
procedure by which an investigation of a labor dispute is conducted by a fact
finder at which:

. Evidence is presented; and

2. A writlen report is issued by the fact finder describing the issues
invelved, making findings and setting forth recommendations for settlement
which may or may not be binding.

Fkw

Y ionts Post-Hearing Bl at page 4,

§ | Fact-finder's Written Findings and Recommendations for Resolution of Impasse Issues



NRS 288136 “Recognition” defined. “Recognition™ means the formal
acknowledegment by the local government employer that a paricular
employes organization has the right to represent the loeal government
emplovees within a particular bargaining unit.

NRS 288.150 Nepotiations by employer with recognized employee
organization: Subjects of mandatory bargaining; mafiers reserved to
employer without negotiation; reopening of collective bargaining
agreement during period of fiscal emergency; termination or
reassignment of emplovees of certain schools. _

. Except as otherwise provided in subseetion 6 and NRS 354.6241,
every local government employer shall negotiate in good faith through one
or more represcntatives. of its own choosing . conceming the  mandatory
subjects of bargaining set forth in subsection 2 with the designated
represenfatives of the recognized employee organization, if any, for each
appropriate bargaining unit among its employees. [ either parly so requests,
agreeiments reached must be reduced to writing,.

2. 'The scope of mandatory bargaining is limited to:

() Salary or wage rates or other forms of direct monetary compensation.

(b} Sick leave,

{c) Vacation leave.

(d) Holidays.

(e} Cither paid or nonpaid leaves of shsence.

(f) Instrance benefits.

{g) Total hours of work requived of an employee on each workday or
workweesk.

~ {h) Total number of days’ work required of an employee in a work year.

(i} Except as otherwise provided in subsections 8 and 1 1, discharge and
disciplinary procedures,

(i) Recognition ¢lause. _

(K} The method used to classify employees in the bargaining unit.

(1) Deduction of ducs for the recognized employes organization.

{m} Protection of employess in the bargaining unit from discrimination
because of participation in recognized emploves organizations consistent
with the provisions of this chapter.

(n) Mo-strike provisions consistent with the provisions of this chapter,

(o} Grievance and arbitrotion procedures for resolution of disputes
relating to interpretation or application of collective bargaining agreements.

{p) General savings clauses.

{q) Duration of collective bargaining agreements,

(r) Safcty of the employee.

6 | Fact-finder’s Written Findings and Recommendations for Resolution of Impasse Issnes



(s) Teacher preparation time.

(t) Materials and supplies for classrooms:

{u) Except as otherwise provided in subsections 9.and 11, the palicies for
the transfer and reassignment of teachers.

{%) Procedures for reduction in work force consistent with the provisions
of this chapter.

{w) Procedures congistent with the provisions of subsection & for the.
reapening of collective bargaining agreements for additional, further, new or
supplementary negotiations duning periods of fscal emergency.

BER

NRS 288.200 Submission of dispute to fact finder: Selection,
compensation and duties of fac finder; submission to second fact finder
in eertain circomstances; effect of findings and recommendations;
criteria for recommendations and awards. Except in cases
which NRS 288.205 and 288.21 5, or NRS 288217 apply:

R | i

{#) The parties have failed to reach an agreement after al least six
meeiings of negotiations; and

(b} The parties have participated in mediation and by April |, have not
reached agreement,
= gither party to the dispute; at any time aftér April |, may submil the dizpute
to an impartial Fact-finder for the findings and recommendations of the Fact-
finder. The findings and recommrendations of the Fact-finder are not binding
on the partics except as provided in subsection 5. The mediator of 2 dispute
miay &lzo be chosen by the parties to serve as the fact finder.

2. [f the partics are unable to agree on an impartial fact finder within 5
days, either party may request from the American Arbitration Association or
the Federal Mediation and Conciliation Service a list of seven potential Fact-
finders. IF the parfies are unable to agree upon which arbitration service
should be used, the Federal Mediation and Conciliation Service must be used.
Within 5 days after receiving a list from the applicable arbiteation service, the:
partics shall select their fact-finder from this list by alternately striking one
name until.the name of only one fact-finder. remains, who will be the fact-
finder to hear the dispute in question, The employes organization shall strike
the first name.

3. The local government employer and employee organization each
shall pay one-hall of the cost of fact finding. Each party shall pay itz own
costs of preparation and presentation of its case in facl-finding.

4. A schedule of dates and times for the hearing must be established
within 10 days afier the selection of the Fact-finder pursuant to subsection 2,
and the Fact-finder shall repont the findings and recommendations of the

7 | Fact-fnder's Written Findings and Recommendations for Resolotion of Impasse Issaes



Fact-finder to the parties 1o the dispute within 30 days afier the conclusion of
the fact-finding hearing,

% The panties to the dispute may agree, before the submission-of the
dispute 1o fact-finding, to make the findings and recommendations on all or
amy specified issues final and binding on the parties.

6. If parties to whom the provisions of NRS 288215 and 288.217 do
not apply [sic] do mot agree on whether to make the findings and
recommendations of the Faet-finder final and binding, either pany may
request the submission of the findings and recommendations of'a Fact-finder
on all or gny specified issues in a paticular dispute which are within the stope
of subsection 1 [ to a sécond Faci-finder to serve as an arbitrator and issue a
decision which is final and binding. The second Fact-finder must be selected
in the manner provided in subsection 2 and has the powers provided for Fact-
finders in NRS 288.210. The progedures for the arbitration of a dispute
prescribed by subsections 8 to 13, inclusive, of NRS 288.215 apply to the
submission of a dispute t0 a second Fact-finder to serve as an arbitrator
pursuant to this subsection.

7. Except as otherwise provided in-subsection 10, any fact finder,
whether the fuct linder”s recommendations are to be binding or not. shall base
such recommendations or award on the following eriteria:

(@) A preliminary determination must be made as to the financial ability
of the local government employer based on all existing available reventes as
established by the local government emplover and within the limitations set
forth in MRS 3546241, with due regard for the nh]lgauun of the local
government employer to provide facilities and services. guaranteeing the
health, welfare and safety of the people residing within the political
subdivision, If the local government employer is a school district, any money
appropriated by the State o carry out increases in salaries or henefits for the
employees of the school district must be considered by a Fact-finder in
making a prelirinary determination. .

{b) Once the fact finder has determined in accordance with parapraph {a)
that there is a current financial ability to grant monetary benefits, and suhject
to the prﬁwsu.ms of paragraph (c), the fact-finder shall consider, to the extent
“appropriate, compensation of other government employees; both in and out
of the State and vse normal criteria for interest disputes regarding the terms
and provisions o be included in an agreement in assessing the reasonableness
of the position of each party ‘as to each issue in dispute and the fact-finder
shall consider whether the Board found that either party had bargained in bad
faith.

{e) A consideration of funding for the current year being negotiated. 1f
the partics mutually agree to arbitrate 8 multivear contract, the Fact-finder
must consider the ability to pay over the life of the contract being negotiated
or arbitrated,
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= The Fact-finder’s repost must contain the facts upon which the Fact-finder
bascd the Fact-finder’s determination of financial ability to grant monetary
benefits and the Fact-finder’s recommendations or awakd,

B.  Within 45 days after the reeeipt of the report from the Fact-finder,
the governing body of the local government employer shall hold a public
meéting in accordanee with the provisions of chapter 241 of NRS. The
meeting must include 2 discussion of;

(a) The issues of the parties submitted pursuant to this section;

{b) The report of findings and recommendations of the Fact-finder; and

(¢} Theoverall tiscal impact of the findings and recommendations, which
must not include a discussion of the details of the repon.

w The Fact-finder must not be asked to diseuss the decision. during the
mgeting.

9,  The chief executive officer of the local governmvent shall report to the
local government the fiscal impact of the findings and recommendations: The
report. must include, without limittion, an anglysis of the impact of the
findings and recommendations on compensation and  reimborsement,
funding, benefits, hours, working conditions or other terms and conditions of
employment.

18, Any sum of money which i maintained in a fund whose balance is
regquired by law 1o be:

{a) Used only for a specific purpose other than the paymemt of
compensation to the bargaining unit affected; or

(b) Carried forward to the succeeding fiscal year in any designated
amount, o the extent of that amount,
= must not be counted in determining the financial ability of & local
povernment employver and must not be used to pay any monetary benefits
recommended or awarded by the Fact-finder,

11, The issees which may be incleded in a recommendation or award
by a Fact-finder are: .

{a) Those enumerated in subsection 2 of NRS 288.150 as the subjects of
mandatory bargaining, unless precluded for that year by an existing collective
bargaining agreement between the parties; and

{b) Those which an existing collective bargaining agresment between the
partics makes subject to negotiation in that year.
= This subsection does not preclude the voluntary submission of other issues:
by the parties pursuant (o subsection 5.

2., Except for the period preseribed by subsection B, any time [t
prescribed by this section may be extended by agreement of the parties.
NRS 288270 Employer or representative; emplovee or employee
organization. _

. It is a prohibited practice for a local government employer or its
designated representative willfully to:
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{a) Interfere, restrain or coerce any employee in the exercise of any right
gurranteed under this chapter.

(b) Dominate, interfere or assist in the formation or administration of any
employee organization.

(¢} Discriminate in regard to hiring, tenure or any tém or condition of
employment to encourage or discourage membership in any employee
organization.

(d) Discharge or otherwise discriminate against any employee because
the employee has aigrmd ar filed an affidavit, petition or complaint or given
any information or testimony under this chapter, or because the employee has
formed, Joined or chosen to be represented by any employee organization.

e} Refuse to bargain collectively in gnq}r.l faith with. the exclusive
representative ag required in WRS 288,150, Bargaining collectively includes
the entire bargaining process, including mediation and t'm:!:-f’“m:iqug_F pmwded
for in this chapter.

(f) Discriminate because of race, color, religion, sex, sexual orientation,
gender identity or expression, age, physical or visual handicap, national
origin or because of political or personal rensons or affiliations.

{g) Fail w0 provide the information required by NRS 288.150.

{h) Fail to comply with the requirements of MRS 281,753,

‘2. It is a prohibited practice for a local government employee or for an
employes organization or its designated agent willfully

{a) Interfere with, restrain or ¢oerce any emplayée in the exercise of any
right guaranteed under this chapter.

FINDINGS OF FACT
After a thorough review and carcful consideration of the testimony and documentary
evidence presented by the Parties, | make the following Findings.
The Parties
Nye County (the County or the Employer) iz Nevada's largest county by area. The
County’s seat is located in the Cuy of Tonopah:  Asticle 1 of the Expired CBA defines the
“County™ 1o mean:

.the County of Nye and its Board of Commissioners, ity Facilities, and/or
the Cenmnty Manager o his‘her designee (emphasis added)
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Article 3, Section 1, provides that the Nye County Management Employees Association (the Union

or the NCMEA]) 15:

--recognized by the County as the sole and exelusive collective bargaining
representative of the employees assigned to the represented classifications
listed in Addendum Bwho are eligible to be represented by the Association.. ..
{emphasiz added).

As-defined in the Statute, “recognition™ is to defined to mean:

[Thhe formal acknowledgment by the local govemment employver that a
particular employee organization has the right o represent the local
govemment employees within a particular bargaining unit.

Addendum B of the Expired CBA lists the classifications covered by the CBA, and recognized.

by the County as repregented by the Union:

Grade  Represented Classification
15 Geoscientist |

Law Clerk

Principal Planner

Specialty Court Coordinator

& B&G Manager
Court Reporter
Human Services Manager
Program Supervisar

17 Community Planner
Data Base Manager
Oreoseientist 11

18 Tourism Director

149 Greoscientist 111
Network Engincer

20 Utilities Superintendent
2] Assistant Planning Director

Director, Emergency Management Services
Geosciences Manager
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23

24

25

Principal Engineer
Road Superintendent

Assistant Public Works Director
Director, Facility Operations

Director, Information Technology

.G-écrteclmi{_:nl Repres:mlali'.ra

Drirector, Health & Human Services

Drirector, NWRPO
Director, Planning

ACM - Director of Community Development
Director, Public Works

The Original Dispute Regarding the Proper Composition of the Bargaining Unit

On or-about June 18, 2013, the Union®s counsel of record filed a Complaint and Petition

for Declaratory Order with the EMRE, assigned as Case Mo, A1-046095 (the Unign’s Complaint).

The Union's Complaint was conceming the proper composition of the bargaining unit as of the

date it filed the complaint. Specifically, the Union asserted that the County violated NRS 288.150

by refusing to recognize the following classifications as part of the bargaining unit:

Director, Emergency Management Services
Director, Health and Human Services
Diirector, Management Information Syatems
Director, Planning

Driréctor, Public Waorks

Direetor, N.W.R.P.O,

Manager, Facilities Operations

Chief Juvenile Probation Officer

Veterans Service Officer

On or about May 4, 2004, the County and the Union reached a Settlement Agreement

concerning the Union's Complaint, In the Settlement Agreement,  the County specifically agreed
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to recognize all the above-listed classifications that were a part of the bargaining wnit asof the date
af the last ratified agreement, with the excepiion of the Chief Juvenile Probation Officer position.
In exchange, the Union agreed to withdeaw its Complaint.
Linder the “Recitals” section of the Settlement Agreement at subseetion C., the Parties

agreed:

Without gither Party admitting liability or fault, and in a compromise of cach

of their positions and rights, the Parties desire to enter into this Agreement to

resolve ail disputes related to their respective rights in the Action and arising

ot of the claims and allegations set fordh therein upon the terms and

conditions stated herein. Meither the execution nor the performance of this

Agreement shall be considered an admission of fault, liability or wrongdoing

“whatsoever by any of the Parties *
Based on ihe above language, it appears thal the Partics mutually agreed that the Settlement
Agreement resolved all disputes concerning the proper composition of this bargaining unit. ln any
evenl, more impartantly to these Recommendations, there simply is'no evldence that the County
raised the issue of the proper composition of the bargaining unit af any time during any of the six
{6} megotiation sessions held concerning the Successor CBA.
The Union Opens Negatiations for the Successor CHA

In February 2022, the Union notified the County that it wished to pegotiate a Successor

CBA 1o the now Expired CBA, in effect from July 1, 2019, theough June 30, 2022, The Parties
agreed 1o open (3) anticles for rencgotiation; thase included Article 11 - Probationary Period,

Article - 21 Holidays, and Article 26 - Wages.

" Uislon Exhibit @ {emphasis added).
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The Union’s President, Darrin Tuek, a County utility superintendent, acted as Chief
Megotiator for the Union, and fgjnunl}r Manager Tim Suiton acted: az Chief Negotiatar for the
County. County Manager Sutton has been the County Manager since October 1, 2017, and M,
Tuck has heen the President of the Linion for “approximately six (6) years.”

NRS 288,150 provides, at Section 1:
Excepl as otherwise provided in subsection 6 and NRS 354.624 1, every local
government employer shall negotiate in good faith through one or more
representatives of its own choaging concerning the mandatory subjects of
bargaining set forth in subsection 2 with the designated representatives of the
recognized employee organization; if any, for cach appropriate bargaining
unil among its employees. If cither party so requests, agreements reached
must be reduced to writing (emphisis added).
Based on the overall record, more likely than not, the County chose County Manager Sutton 1o act
as Chiet Negotiator on its behalf. My personal ohservation is that both these men were imminently
gualified to set as Chief Negotistors.

At the Hearing, Mr. Tuck credibly testilied that he negotiated the Expired CBA on behall™
of the Union; he further credibly testitied that the County did nmor raise any objection o the
composition of the bargaining umit dirng negotiations for ¢ither the Expired CHBA or the Succéssor
CBA.. Moreover, County Manager Sutton credibly testified about the County™s previous
bargaining hishbr:.r with the Union;

58
24 MNCMEA is a group that we generally don't
25 have a lot of issoes with, We typicaily work

59
wgether on wages,  [Us really short. ' We don't
typically involve counsel. 50 as | recall, 1 think
we had two or three sessions. Wereableto TA a
document pretty quickly.

R
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Based on both Parties” testimony, more likely than not, the Parties had a good working relationship
prioe to the meeting hetd on July 11, 2023, addressed below.
The Parties Reach a Tentative Agreement
Congistent with both Parties” testimony, the Parties initially met for sucesssor negotiations
three (3) times: on March 11, 2022, April 12, 2022, and June 13, 2022 (the Initial Meéetings). The
record further reflecis thar, as of the third (3™ negotiation meeting held on June 13, 2022, the
Parties reached a Tentative Agreement (TA) on the above three (3) articles, a8 well as Appendix
A, which corresponds with Article 26 - Wages.
The Parties agreed to a three (3)-year Successor CBA, with the cffective dates of July 1,
2023, throaigh June 30, 2025 (Article 33 — Term of Agreement).  County Manager Sulton signed
the TA on behalf of the County, and Mr, Tuck signed the TA on behalf ufﬂ‘i; Linion. Again, Mr.
Tuck credibly testilied that the County did not mise any concems or issues related to the proper
camposition of the bargaining unil during amy-of the Initial Meetings concérning the Successor
CBA..
‘The Tentative Agreement
The relevant portions of the TA reached an June 13, 2022, provide:
Article T1- Probationary Period
pstid_ul_tuslie 1) mons Duting _ishulonay
siplovment may be termimted b vwill, il arpoinmmen shall be mude

al he entree rate fow the cliss, excomt a8 apmroved b the Copnty
Munoger o fister desipnee

15 | Fact-finder’s Written Findings and Recommendations for Resolution of Impasse Issucs



cmploves B pmt '" ..ll;. e

- TH e Ak — 1T

SR P v e BN
"ll‘l."l. TN 0 T L ._|:m|.“1-l

16 | Pact-finder's Written Findings and Recommendstions for Resolution of Impassc Issues



mﬂmmﬁ JIELELTE JoBLi dFF L1HC S alfi] JLIRIY LI

17| Faet-finder's Written Findings and Recommendations for Resolution of Impasse Issues -



suceewslul completion nfm_-itﬂ_t._h}wumm_ﬁ
disoretion _of the direct supervisorn reevive o one-step salmry incieise,
mﬂmMmemmmﬁMu&

i Whe an emplovee is dertioted. lsher salary will not exeesd the wp of the

L@Iﬂﬂammw- Lo
Bgmotions, excem fi I date.
Emplovees 1u1;41,|,_c|@.:mu n-mud Eﬂlumnhmw.hm,&aime
Iusdher previously held class whall bave hisher salary eeduced 1o the step and
grade Gincleding scrmss the board sthedole adiustiments provided by - this
Agrcement) held prior 0 being placed an e gualifvipg period

1. Fow the purposes of thits Artiele “ywinial appodpomen® shall be deffned
the Oirst posdtlon hetd by an individoal [ the sevs oo of the Coupty sifnee the
emplovee's fast break in service

AEE

Article 21 - Holidays

1. The County and the Association agree that per NRS 236.015 the following
legal holidays will be observed:
« New Year's Day: January |
= Martin Luther King Day: Third Monday in January
= President's Day: Third Monday in February
« Memorial Day: Last Monday in May
= Juneteenth: June 19
» Independence Day: July 4 _
* Labor Day: First Monday in September
= Mevada Day: Last Priday of Outober
* Veteran's Day: November 11
+ Thanksgiving Day: Fourth Thursday in November
* Family Day: Friday following the Fourth Thursday in Wovember
= Christmas: December 25
« Any day that may hﬁappumludb:.r the President of the United States for
public fast, thanksgiving or as a legal holiday ewpest—cucipt for any
Presidential appointment of the fourth Friday in October as Veterans Day.,

3. - 1¥any of the above holidays Fall on a Sunday, the following Monday shall

be considered as & legal holiday. Ifany of the above holidays fall on Saturday,
the preceding Friday shall be considered as  legal haliday,

18 | Fact-finder's Written Findings and Recommendations for Resolution of Inpasse Issues



1. An employes, in order to be entitled to a legal holiday as provided, shall
be on pay status on hisfhier scheduled work day mn&dlﬂﬂhfﬂwdmgmhd
immediately following such holiday.

il

Artiche 26 — Wages

i Eﬂ"qﬂ:w July |, 204827 & Wyweelive and six tenths percent ;3_";.6%]
COLA (cost n“wmg adjustment) shall be given to all emplayee's subject
tx IIHse Agnemem; Ilirﬂmuﬂ-ﬂ-h-rﬂmﬂdw—h—ih—m-ﬂi

3. Effective July 1, 20242024 all emplovees subject to this Agreement shall
be given 8 COLA equal to the change in the Consumer Price Index, Urban
Wage Earners and Clerical Workers, West B/C, as-afthe-previousDiecembes
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pravidedthat-the-wolite-be-tmplemenied-shall-not-eneeed-2%3and the rate of
this COLA shall be based on the calculated average of the CPI index of the

previous three (3) prior years; including the 12-month period ending in
December of 2023 and the previous two (2) years.

4 The Coungy recognizes employees may be under an unusually heavy
workload an-call schedule. The County Manager may, from time to time,

in his. or her absolute diseretion, designate one or more employees to be in
heavy workload or heavy on-call {(HWOL) status. The County Manager may
also, in his or her absolute discretion remove the HWOC designation from
any employee at any time. The County Manager's decision to bestow the
HWOL designation or remove the HWOC designation shall not be grievable
and shall not  be covered by the Grievance and Arbitration Procedures of

this Agreement.

For-gach full pay peried while in HWOC status the employee shall receive a
payment of $250,

The TA also incledes an Addendum A, which sets forth the new “Pay Scale™ for employees.
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Significantly,, the TA lists the “fiscal impact” o the County:

Fiscal Impact
NCMEA CBA
FY¥ hmpact
] 5 COLA) 57 562092
Eep—— sz
[ FYZ5 fuieminiag 23 coLs) £7.a971 30
Total CBA Cost FYZ3-FYIS ru,mm'

MRS 288, 153 agreamant musl ba spprovad ot o public hearng; répoct of Recal imgeet of
BEEr L. ANy Aoy, cxterdsd of modfnd colinslive Bargening sgrasment or Bmilsr ggroEne
betesson'a lacel govermnen emplayer and an amplopes ofgenizalion mual be spprowved by the
goeemning body of 1w fodal gowdarsmgm aimployar ol o puislc hearkig, The chied execulive officer
of 1ha heoal govermment shal report to e jecal gaverrsmaent shal rmpon B fha locad govesmmserd
#hee Tigcal rpac] of e sgresmeal

‘Funds afesied, 10001, 10208, TO208, 50330, T0FME, TO294, VOXGZ, TORA3, VO, 10007, 26501 2RESE,
: IATEE. ILIFD
EEHT will Bringg Forssud on pugmant st n luter rmesticg do mmedy e boaiiged i maeci b

I find this. informartion o be particularly useful and preponderant on the issue of the County's
“ability to pay,” addressed in more detail below.
The Board of Caunty Commissioners Refuse to Ratify the TA

On July 11, 2022, the Parties preseated the proposed Collective Earguini'ng Agreement for
ratification by the Board of County Commissioncrs {the Board) {the Ratification Meeting). While

the record does not reflect whether the Union had alveady ratified the TA as of that date; more
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likely than not, the Linion either already had, or shortly thereatter, ratified the TA. Thus, more.
likely than not, the Parties only needed ratification by the Board to adopt the cantract,

During the Ratification Mecting, the Board communicated they were ner willing to ratify
the contract for a variety of reasans.  The first réason, raised by cpmiﬂiﬁﬁi.m'_lﬂ' Leo Blundo, was
because “executive management should nor be unionized at the tep.”™ Commissioner Blundo
offered his justification for this statement, when he stated, inrelevant part:

S0 in my apinion once you hit that tier, 1 don’r thimk the Union fits. 1 think

unions had their place, especially in the twenties (20=) and thirties (30s) in

this country®, but Mye County is not just a fair, but a very good employer. We

go to-bat for our emplayces anid | think that’s a testament (o what the County

Manmager has put in place over the years from the top down (emphasis added).
While [ agree with Commissioner Blundo that the County's Manager, Mr. Sutton, appears to have
been doing an sutstanding job representing the County in all negotiations he was involved with
for this particular bargaining unit, 1 respectiully disagree that *f dont think the Union fits is a
good justification for failing 1o ratify the Parties" TA. This is because the County offered no
evidence as to this alleged ju;niﬁcafinn.

Commissioner Blundo . alse expressed concem that bargaining unit employees would
teceive subjective, rather than ehjective, performance evaluations under the new language in the
TA. Again, T ean appreciate Commigsioner Blundo's comments, but, without any facts or

evidenee, | am simply not persuaded by Commissioner Blunda™s apintos.

? Discinimer:  ‘While [ used my best efforts to transcribe what 1 heard and endersinod while fistening to the recording
of the BOCC Meeting, sinee [ am not n cerfified court reporter, [ do not claim Wt thie statemends | transcribed are
exacily what each Commissioner said.. However, more likely: than not, ! capiured the: pssence of what each
Commissiongrsaid dunng the BOCT Meeting.

* Mowe likely thin mot, Commissioner Blundo was referring 1o the 1920 and the 193005
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The third issu¢ was raised by then Chairman and Commissioner, Frank Carbone.”
Commissioner Carbone guestioned whether the Consumer Price Index (CPT) for Urben Wage
Eamers and Clérical Workers, West B/C used in the TA o determine the cost !:n_f living adjustment
(COLA) for these bargaining unit members was appropriate. Specifically, Commissioner Carbone
said words to the effect of, “we are mor-an urban enit or in an urban area” (emphasis added).
Commiissioner Carbone expanded on his concerns about the CPL, whien he stated:

As far as | can see, the calenlations that we are using may be a litke om aof
whack for the simple reason that as of today, the cost of living has gone oul
of sight and the fuel has gone out of sight (emphasis added).

I might have been persuaded by Commissioner Carbone's assertion that the CPI used to establish
the COLA in the TA is “out of whack™; however, in its Post-Hearing Brief, the County concedes!
Here, despite concemns raised by members of the BOCC regarding whether
the CPI for Urban Wage Esrmeérs and Clerical Workers, West B/C was an
appropriate CPl index for Nye County, the County acknmiledges that this
£Plindex has been used in the NCMEA"s predecessor agreements as well as
many other CBAs in Mye County, and was containgd in every bargzaining

propozal made by either party in négobations:*®
Baged on the County’s concession, more likely than not, L am enitled to rely on statisties from the
United States Bureau of Labor Statistics (the BLS) concerning the CP1 for Urban Wage Earners
and Clerical Workers, West B/C, which applies fo “areas [with a population of] 2.5 million or
less" Thus, while | can appréciale Commissioner Carbone’s apinion regarding whether the CPi

used in the TA was appropriate, again, his opfnien simply does not matter, as the County conceded

"Thee record 15 encléar whedhber Commissioner Carbong was still the Chairnion as of ibe date of tlie Hearing,
" Cainty's Post-Hearing Rrief st page 9 {emphagis sdded).
1 hytpsAvrvew bl gowdregions westiopi-simmeryro gl 1o him
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through its counsel of record that the CPT agreed to in the TA has hist-:rﬁ-:all:; been used by the:
County.

Next, at Enmmiés'rcrnpr Debra Strickland’s request, Cormmissioner Bruge Jabbour
addressed his concern whether the steps-and grades in the TA were “misaligned” and “confusing”
o bargaining unit members.” While L understood Commussioner Jabbouis comiments, there isno
evidence that any bargaining unit members were confused by mmhf-l_w the Partics agreed to in the
TA. Again, 1 appreciate Commisgianer Jabbours opinion, bt his opinion i not evidence.

Like Commissioner Carbone, Commissioner Strickland also questioned whether the (fﬂ
wsed in the TA was proper, when she stited:

We all know that the economics currently are ot of whack is what | heard
someone mention, and F'm gonna say ff s ot @ good tine fo be negotiafing a
canivact. |don't know what that means when you're dealing with unions

because apparently, we have no ¢hoice but to have unians, because it only
takes two (2] people to unionize,

HhE

| don't think an § 1/2 pereent CP1 is=-1 think s ridiculons.  We can't keep
up like this so we need to rethink what we're doing and | cannot support this
at this time, and perhaps maybe the EMRB--perhaps they will need o come
i and look at what we kave to offer, what the Union has to offer and come
to a megotiated agrecment.  But if's mat 4 good fime 1o de a contract and we
are put of contral right now as a country (emphasis added),

Again, Commissioner Strickland’s repetitive statement that the CP1 s “out of whack™ is factually
inaccurate, based on the County"s admissions in its Post-Hearing Briel. Moreover, Commissioner

Strickland’ s -statement that “it's not-a good time to do a contract™ simply has no besring on the

M Prequmably, Commissioner Jobbbur was referring o Addenduin & — Pay Seale, which, a3 previoiusly scks forth
aboywe, correqpiady with the newly revised Asticle 26 — Wages
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statutory criteria [ am required to consider. For these reasons, | cannot align my Recommendations
with any of Commissioner Strickiand"s comments.

Lastly, Commissioner Donna Cox provided a general comment regarding her very apparent
distaste for unions, when she stated:

# don't believe we should have witons. We area political entity oul'in the
public sector but | have never supported them and 1 even know employees
who don't support that because there's too many ups and downs, there are
some levels making too much money, and other people not making enough
mioney, and we can onfy.do so much up here as o Board as far as working
those out, but [ know we have unhappy employees that aré not in agreement
with things that have been done with unions, so on top of that with all the
things you people have already said, | feel the same way. |don't think this is
going to go anywhere at this point (emphasis added).

In sum, the Board expressed Union animus against this partieular bargaining unit and
against unions in general during the Ratification Meeting. - While 1. ciin appreciate the Boand's
comiménts were made in the spirit of attempting to understand the County’s statutory obligations,
none of the Board's comments and opinions camy any weight when issuing these
Recommendations, as these comments do not addeess the statutory eriteria I imust consider.  On
this ‘point, 1 wuly sympathize with the County's counsel, and the County's Manager, a5, in my
humble opinion, they probably had mo fdfea the Boand would refuse to ratify the TA for the reasons
stated.

The Board Gives Direction to the County Manager

At the Hearing, County Manager Sutton credibly testified about the direction the Board

gave him following the Ratification Meeting:
45Ty

|5 A. The Board raised various issues, various
19 concerns that they had with the proposal, with the
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20 TA document.

21 And one was the fact that we were in 4

22 -steange economic climate and wanted to-wait until
23 - that gettled down. The other one was, a5 ]

24 mentioned, that the depariment heads could not be —
25 .should not be part of a bargaining unit. The other

a9}
one was whether or not the appropriate comparables
wert being used. The ather one was whether CPT was
an appropriate index 10 be used, considering that
we're a rural county.

e Lo ol -

Based on the overall record, the Board's direction following the Ratification Meeting was very
likely contrary to amy direction County Manager Sutton had éver received in the past.
The ERMB’s July 19, 2023, Decision
At the Hearing, the County offered to supplement the recard with the ERMB's decision,

Nye County v. Nye County Association af Sherifl's Supervisors (NCASS), et al, ltem No. 887, Case
Mo, 2022-009, (July 19, 2023) (the NCASS case), in support of its proposition that:

[T]he impasse proceedings, . are an extenzion of the bargaining process and

the County cannat be forced to negotiate and bargain with an inappropriate

bargaining unit, nor be compelled o enter intgra CBA with an inappropriate

bargaining unir."”
Both Parties stipulated that, as of the date of the Hearing, the partics in that action were still
atternpling to negoliate a suceessor agreement. In any cvent, | have read the decision, and do not

find it persuasive in this particular circumstance, as more fully addressed below.

U County's PostHearing Brief af page 1.
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The County®’s Text Message to the Union on August 17, 2022

OncAugust 17, 2022, County Manager: Sutfon sent the lollowing text message to the:

Unton®s Chief Negotiator:

| find County Manager Sufton’s comment that the Board’s “stance that depariment heads can’t or
shouldn’t be unionized™ is pertinent to these Recommendations, as addressed below.
The Final Three (3) Negotiation Sessions

Following the Boand’s failure 1o ratify the TA, the Parties met for three (3} additional
negotiation sessions, on July 26, 2022, September 22, 2022, and October 25 of 2022 (the Final

Megotignion Sessions). During those Final Negotintion Sessions, the Union offered to reduee the
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COLA from the agreed-upon rate of 5.6% o 4.5%. The Union's final offer was to reduce the
COLA to 4%, The County did mor accept any of the Union™s offers.

Again, the record establishes that the County did not raise any concern about the
composition of the bargaining unit daring any of those Final Megotiation Sessions. Thus, while 1
totally believe that County Manager Sutton was simply communicating the Bosrd's position to the
Umon as of August 18, 2022, there simply 13 no evidence that the Board acied an its p‘a:rsiriu_n
during the Final Negatiation Sessions.

The Union Declares Impasse

Both Parties. stipulated that the Union declared impasse on November 7, 2022, Again,
nothing in the record suggests that the County took any action concerning the compaosition of the
bargaining unit prior to the declaration of impasse, nor is there any evidence that the County ook
action before the Hearing held on September 5, 2023,

The County Files its Petition
As addressed above, the County did not file a Petition with the EMRE until Movember

27,2023, Within the Petition, the County alleged:

The erux of this matter iz the Union's improper attempt to jnsist on the

continued unlawful inclusion of the supervizory classifications of Diréctor of

Matural Resources, Director of Information Technology, Director of Human

Services, Director of Planning, Director of Public Works, Director of Facility

Operations, and Director of Emergency Managemcnt (“Subject Positions™)

in the same collective bargaining unit as those positions whom they directly

supervise, Including supervisors in the same unil as those they divectly
supervise is expressly prohibited by Nevada law.
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Both Partics stipulated, and . | agree, that | do woi have jurisdiction to determine which
classifications are appropriate for this bargaining unit. As such, 1 am not making any findings of
recommendations in thal regard,
The BLS Statistics

Az set forth above, the County conceded that the CPI-L for West B/C has: historically been
uzed for this particular bargaming unit, In that regard, based on the most curment information
provided by the BLS, as of October 2023, the CPI-U for West B/C advanced 3.3 percent,'* and
food prices rose by 3.5 percent. However, ¢nergy prices declined 0.8 percent, largely as the result
of a decrease in the price of gasolineg. '* Unfortunately, the index for all items less food and energy
advanced 3.7 percent over the past year, ™
The County’s Ability to Pay

The Partics included the estimated fiscal cost of the Successor CBA on page 47 of the TA;

Fiscal Impact
NCMEACBA
FY impact
FVZ3 frchuding $.6% COLA} §7.562,450
FW24 [Estimating 3% COLA} 57765101
FVZS (Estimating 3% COLA] §7,873.303
Total CBA Cost FY23-FY2E $23,300,894

¥ Bprpsheana bls.govregionsfvesthicws-release/oonsumerpricsindes west fum
I htipstfhaa bl poviregionehwestews-relesseleonsumerpricsindesr. westum
1 fbtpss s bl goviregionsiwestinews-release consunnerpricende:. west.dim
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The County’s External Com parable Jurisdictions

While County Manager Sutton credibly testified that the Board questioned whether the:
“traditioral™ comparable jurisdictions for the County were “appropriae” following  the
Ratification Meeting, neither Party presented any evidence that establishes exactly which counties
the: Parties have traditionally recognized as the County’s extermal comparable jurisdictions.
Having said that, County Mamager Sutton did credibly westify:

93

24 we have
25  traditionally wsed Class I connties, which are

94
I counties that are similarly sized in terms of
2 population as our comparative markets, And the
3 Board, kind of surprisingly, indicated that that is.
4 not perhaps - is not what they wanted 1o be fimited
5 to..
& They wamed w0 lock at neighboring
7 markets, such as Las Vegas, Boulder City, Mesquite,
8 Henderson, and all the other ones that have heen
9 previously mentioned. They also wanted 1o possibly
1} look nationally. And also, not just confined to
1 local government, but also perhaps in looking at the
2 private scctoras well. Which was surprising (o all
13 of us, but that's what they toid us to do.

Based on County Manager Sutton’s credible testimony, the Parties need to dislogue conceming
the Board's direction to County Manasger Sutton 0 inelude “neighboring markets™ such as Las
Vegas, Boulder City, Mesguite, Henderson, el cetera, For purposes of these Recommendations, |
will attempt to determine what the “traditional Class Il counties™ are, since neither Party presented

any evidence concerning the County's traditional comparator jurisdictions.
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County Manager Sutton also testificd that the Board's direction to look at “neighboring
markets” prompied the Board to determine that a County Classification and Compensation study
should be commenced.  However, s of the date of the Hearing, the County was still reviewing
praposals from a variety of firms. Importantly, County Manager Sutton agreed at the Hn:;nriﬁg that
it 15 mof the County”s position that the Union sheuld go without a Suceessor CBA “until such time
a5 the County completes its Classification and Compensation study,”

The Parties' Stipulations

At the Hearing, the Parties entered into the following stipulations:

«  Union Exhibit 5 is the TA'd agreement between the chief negotiators from the NCMEA

-and Nye County that was presented to the Board of County Commissioners. - The Board of

County Commissioners voted to reject the TA,

=  Union Exhibits 1 theough 5 are admitted.

s The County stipulstes that Upion Exhibits 8, 9, [0 and 11 are true and correct copies of the
documents they purport te be. However, the County disputes any relevance to these
proceedings or the arbitrator’s ability to even rule on the issues that these exhibits woukd
pertam [,

*  The Parties talked about, and agreed, 1o waive mediation.

= The Unien declared impasse on November 7, 2022,

* The County has & standing objection on the basiz of jurisdiction on the grounds that this
ratter necds to be presented to the EMRB, and issues of waiver are not relevant.

* The Union's Exhibit T is the July 5, 2022 Board of County Commissioners’ meeting.
¢ FThe Union's Exhibit 7 is in MP4 format
& The Union's Exhibits 7 through | | are admitted.

# Large parts of Exhibit 7 are simply irelevant to woday's procesdings.
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* The Parties will attempt to provide a Word copy, or at least a high quality pdf of Union
E‘,;:hibh 3. [f the Parties are umable to do so, the Parties will provide 4 typed versian in
their Past-Hearing Briefs.

«  The Union piaved Union Exhibit 7 during the hearing, but only played from the 0.0 minute
mark to two minules and ning seconds; and then skipped abead to minute 30, 13 sceonds,
-and watched it until 43:04; and then we skipped ahead to. 46 minutes. And then we played

it to 5029,

*  The relevant pm_‘t.E-l:ms of Union Exhibit 7 are from the start 1o two (2) minutes and nine {9)
seconds, and from  thiny (300 minutes and thirteen {13) scconds until fifty-one {31)
mintes,

= The supervisor positions atissue that the County wants out can be found in Union Exhibit
I, Bates 31, and thev are the Director of Emergency Management Sacvices, the Director
of Health and Human Services, the:Directar of IT, the Facifity Operations Manager, the
Director of NWRPO, the Dircctor of Planning and the Public Works Direczor,

o The Fagtfinder has no ji.u"rsdiclii:-n over which emplovees are appmpri'a.tely in thiz
bwhining_ T

s  The issueof who is properly in the bargaining unit is a subject that the Board has exclusive
jurisdiction over.

» Employer Exhibits A, B, and C were communigated 1o the County prior to impasse,
* Mo EMEB complaint bas been filed over this bargaining unit to date, ™
* The Parties selected a fact-finder from & seven (7)-member faci-finding panel provided by

the FMCS pursuant to the Statute; however, the fact-finder selected did not respond to e-
mails, and that's why the Parties muttally sélected Mr. Gaba.

s Nye County Association of Sherift's Supervisors (NCASS) is currently still bargaining a
Successiar agrsement,

*  Briefs are duc by close of business by 5:00 pan., Pacific time on November 3™, presuming
the transcript is received more than 30 -days prior 1o that date,

" However, the County subsequently filed a Petition For a Declarstary Order Clarifying the Bargaming Unit with
thie ERME on Movember 27, 2023,

'® However, 13 set forth above, the Parties ultimadely agreed po extand the desdline to Movemher 27, 2023, antt the
County requésted an additioial extedston o Mavenber 29, W23
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# The Fact-finder’s fact-Gnding recommendation will not be due for forty-five (45) days
after receipt of the Partics' briefs.

= The court reporter is taking a full st of the exhibits for this hearing with her, and will
return the exhibits 1o Ms. Keel. The court reporter is not transcribing the video that was
admitied as the Union's Exhibit 7.

» . Figher Phillipz is the official custodian of the record and will have all of the exhibits for
thiz hearing.

*  The Fact-finder will serip his file and destroy all exhibits within 48 hours of the issuance
of the Recomsnandations,

OPINTON
I. The Parties’ Positions
The County asserts:

The County anticipates the Union will argue that “cven if the EMRB had the
authority or is willing to exercize the authority to carve the personnel that the
county is objecting to out of the bargaining unit, fthe Factfinder] would still
have the ability to recommend the contract terms for those members that
remain in the bargaining unit.” However, such a recommendation would be
inappropriate because it has the effect of forcing the County Lo participate in
negotistions and impasse proceedings with #n illegal bargaining unit, NRS
Chapter 288 does not permit an employer to bargain with— and by extension
reach impasse with — an illegal bargaining unit,  Thus, there is no ripe
dispute presently at impasse and the Factlinder should refrain from issuing
any recommendations t parties who are not properly before him under NRS
§ 288.200.

O the other hand, the Uriion asserts:

Uttimately, the Fact-finder hias jurisdiction because he was midually selected
[sic] the parties pursuant o NRS 288.200¢Z). That statute provides that if the
parties are unable o agree upon un impartial factfinder, they may obtain s list
of FMCS and strike names until one remains. The parties did strike names,
but the fact-finder sclected 1o that process was unresponsive [sic] the emails.
Theretore, the County proposed six (6) names, and the Arbitrator was

" County's Post-Hearing Briel at page 10 {references to transcript amitted),
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selected from this list proposed by the County. (See email of May 3, 2023
attached to this Brief),

The County's “jurisdictional” argument is resolved by reference to NRS
288200 itself. In laying out the criteria to be considercd under subsection
{Tib), the statute provides that “the Fact-finder shall consider whether the
Board found that gither party had bargained in bad faith™

If the County believed that NCMEA’s insistence upon bargaining for the

positions agreed to i the Settfement Agreement constiidted bad-faith

bargaining, it was incumbent upon the County to take that matter before the

EMRE and obitain a finding a= o whether the NCMEA was bargaining in bad

faith. However, under the plain language of the statute the existence of

potential prohibited practice disputes does not stop the fact-finding process

from going forward; the Fact-finder 'is only to consider an actual Board

finding on the subject in fashioning hisfher recommendations. Were the rule

te be otherwise, an employer could stymie impasse proceedings by raising

disputes about the bargaining unit, but not actually taking any action to

pursue such disputes (as Mye County has done in this case).™
| have taken each of these valid and very well-written arguments into consideration. Having said
that, unfortunately, again, while [ sincerely believe counsel’s arguments on behalf of the County
ake sound and _'e.i.r-m creative, based on the Stawste, | have no choice but to find that | am mof
authorized to grant the County’s request to “refrain from issuing recommendations.™

I also find that the Union correctly asserted that | have authorty to issue these
Recommendations based on the fact that | was mutially selected by both Parties to act as Fact-
finder (a5 stipulated to at the Hearing), and that my authorty to issue these Recommendations are
determined by the- Stabe itself,
Indeed, | aim bownd to consider the ¢riteria that directs that the Fact-finder “shall” consider

whether either Party.. bargained in good faith, and, whether the County refused to bargain

# Uinion"s Post-Hearing Prief st page 7 (emyphasis in original),
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collectively in good faith {which also includes actively participating in the “fact-finding™ process).
[ pealize that my Recommendations may not be binding; 23 sueh, ['will make by best attempi o
articulate all the reasons for issuing these Recommendations below.
I Fact-Finding Under NRS 288.200
These Recommendations are issued pursuant to the specific procedures outlined in the

Statute. In the case at hand, the Fact-finder has spent a considerable amount of time reviewing
the exhibils provided by ﬂ-ic_ Parties and giving full and thoughtful consideration to each of the
Parties” arguments. Both Parties provided well-written Post-Hearing Briefs, and I am mindful of
miy fumction in this impasse proceeding, as stated by Ellkouri and Elioori:

The task is more nearly legislative than judicial. The answers are not to be

foumd within the “four comers™ of a pre-existing document which the pariies

have agreed shall govern their relationship. Lacking guidance of such a

document which confings and limits the awthority of arbitradors 1o a

determiration of what the parties had agreed 1o when they drew up their basic

agrecment, our task here is to search for what would be, in the light of all the

relevant factors and circumstances, & fair and eguitable answer to a problem

“which the parties have not been able to resolve by themsebves.®

Typically, the standard of proct for contractual disputes is preponderance of the evidenice,

Preponderance of the evidence can be defined as:

The greater weight of the evidence, not necessarily cstablished by the greater

number of witnesses tcﬂtl'}'mg to-a faet but by evidence that has the most

convincing force; superior evidentiary weight that, though not suﬁ’na:.nt 1o

free the mind whally from all reasonable doubt, is still sufficient to incline a

fair and impartial mind to one side of the issue rather than the other,

| apply the preponderance of evidence standard to these Recommendations.

1 Elkouri snd Elkour, How Arbircation Warks, Chaptor 22, page 4 (8% ed_ 2020},
12 plaek s Ly Iotloriciy (8% ed. 20204,
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I11. ‘Analysis of the Statutory Criteria
MRS 288.200 at subsection 7. directs me to consider the following critena;

{a) A preliminary determination must be made as to the financial ability
of the lecal govermment emplover based on all existing available revenues as.
established by the loczl govermment employer and within the limitaticns sct
forth in NRS 354.624], with due regard for the obligation of the local
government employer to provide facilities and services guaranteeing the
health, welfare and szafety of the people residing within the political
subdivision, Ifthe local government emplover is a school district, any monegy
appropriated by the State (o carry out increases in salaries or benefiis forthe -
emplovees: of the school district must be considered by a Fact-finder in
making a preliminary determination,

{b) Once the factfinder has deterimined in accordance with paragraph {a)
that there is a current financial ability to grant monetary benefits, and subject
Lo the provisions of paragraph (), the Fact-finder shall congider, to the extent
appropriate, compensation of other govermment emplovees, both in and out
of the State and use normal criteria Tor interest disputes regarding the terms
‘and provisions 1o be included in an agreement in assessing the reasonablencss
af the position of cach party as o each izsuc in dispute and the Fact-finder
-shall consider whether the Board found that either party had bargained in bad
faith.

(e} A consideration of funding for the current year being negotiated, 11
the partics mutually agree to arbitrate a multiyear contract, the Fact-finder
miust consider the ability 1o pay aver the life of the contract being negotiated
or arbifrated.

| tirst address the Statute criteria, and then | will- address the reasonablencss of the TA.

A, The County’s financial ability to pay.

The Statte ficst requires me o make a “peeliminary. determination...as to the financial
ahility of the local govemment emplover.™™ [In the public sector, an employer's inabilily to pay

can be the deécisive factor in o fact-finding or interest arbilration, notwithstanding the fact that

B Nerthe Sinfube af MRS 288 200, Section T(a) A prelimiwry determination pual be made s to the finkhisl
whility of the lacal government employer.”
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comparable employers in the area may have agreed to higher wage scales™ Having said that,
‘normally, s case concerning “ability to pay” is necessarily complex, and involves & presentation
on governmiental budgets, prajecied revenues and expenditures, 1 myriad of financial issues
pertaining to the resources of the local governmental body, and an assessment of the condition of
the local economy ¥
During times of erizis such as the recent G!qh&l Pamdemic (as dectaved by the World Health

Organization on March 11, 20200,® or the “Great Recession,™” there cin even be intersst
arbitrations or fact-findings over the size of pay decregses™ In such instances, the undersigned
has previously framed the izsue as;

In the instant case, there is no question that the County is experiencing a very

difficult economic énvironment: however, the Union is nol réquesting any

increase inowages: rather the onby question is how large will the wage

reductions be.™
Absent a Pandemie, a financial meltdown such as the Great Recession, or an carthquake or other

natural disaster, it iz normally incrmmbent on an enployer to raize its alleged inability w pay during

nEgotiations.” Put gnother way, traditionally:

“will nln:hm;}. Yonathan Dovnes and David Gaba, Interest Arbitration, Chapier 7, page 132 {LRIS, 37 ed., Scodt,
eral. eds. 2022 ' _

Wil Airchizon, fonathan Downes and David Galia, Mieresy Arbitrarion, Chapter T, page 132 (LRIS. 3% pd_, Scou,
et ul.eds, 2027).

* hitpasoewrw nehi, nlm, nih. govipaecdnrticles PAMC 7695 T

W Kee, o 0., “World Ecomomic Stuation and Prospecte 36013 Develapment Poticy avid Anatysiz Division of the LN
secretarial, Retrieved December 19, 2012

Wil Adtchison, Fenathan Downes and David Gaba, frderass drbirearian, Chapter 7, pame 132 {LRIS, 37 &d., Scoit,
¢t al. edy, 2022).

B ity of Aurora, | ZTEANA 1773 (Gaba, 2010

"Will Aitehison, Jonathan Downes and David Gabi, fnierest Arhitration, Chapter 7, page 135 (LRIS, 3 ed, Scon,
et al, eds. 20221,
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The emplayer has the burden of proof to establish an imability to pay. The
burden must be met by more than mere specidation. An wwillingmess W pay
does not satisfy the burden.”

In the instant casc, while the Board infimated that the CPl used to derermine the COLA
for bargaining unit members could impact the County’s immediate and future obligations, the
County failed to provide any evidence that would establish that the County had an inability to pay
the COLA as agme.d upon. Rather, the Parties agreed in the TA that the total fiscal impact aver
the three (3) years of the Successor CBA would be $23,300,896, By reaching agreement on this
number; more likely than not; the County obligated itself 1o pay the COLA as agreed upon. By
implication, the County also agreed that it had the abifity to pay this amount.

Moreaver, as of October 2023, the CPI-U advariced 3.3 percent over the past twelbve (12)
months.” Based on the rate of inflation one can conservatively estimate that property prices will
go up by at least half the rate of inflation.™ It is axiomatic that as inflation increasges, the County’s
collection of property and personal taxes (all other factars being equal) will increase.

The bottom line is, while the County may have an wwillingess 1o pay for the TA'd
agreement, the County did naot meet its burden 1o establish that it actually lacks the ability to pay,
Thus, on this issue, the Union prevails by defoulr,  Accordingly, the undersigned must now

address the other statubory criteria.

" County af Aihary, Mo, 1A=11:12 (Boedecker, 2013) {enphasis added).
ey, hhpbﬂmpumﬁ'nﬂﬂrﬂwa-mhwmﬂmwﬁmmdu swest.litm
B Xee, g, hitpsiiv :
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B. The compensation of other government employees, both in and out of the State.
Having made the “preliminary -determination’” {as reéquired by the Statute ) that the County
has the ability to pay, the next criteria the Statuie requires me to consider is, “fo the extent
-appropriste, compensation of other govemment employees, both in and out of the State” In my
opinion, next to ability to pay, the issue of comparability, in and of itself. is the most imporiant
ivsue For a fact-finder to consider, Indecd, historically, the most significant factor in public séetor -
interest arbitration (or statutory fact-findings) has been external comparables;™ those external
somparables “meaning: the wages, hours; and terms and conditions of employment of similar
public emplayees in comparable units of government,™
A major congideration regarding comparative data was expressed by Arbitrator Carlion
Saw:
A conceim with any comparative data in intérest arbitration is whether the
cilies being compared accurately reflect what is being compared, such as the
real price of labor. Wage rates may be similar, but the price of labor may be
substantially different in cities which have been compared. Pensian plans and
other fringe bencfits have a startling impact on the oversll wage cost az well
a3 labor market conditions which may be unique to a particular County. ™
“Thus; the comparability -of other jurisdictions must focus on the flofal compensation of the
ermplovees; so that an apples-to-apples comparison can be'made.
When most emplovees hear the term “compensation,” they typically only think of the

money they receive in their paycheck each payday " However, “total compensation™ goes beyond

W See g, Marvin F, Hill, Jr. und Emily Delacénseric, Inierest Critria in Foct-Finding and Arbitration:
Eivicentiary and Substantive Constderations (Morqustte Low Rev. Vol 74:399) { 1991,

" Bee State of M, Dep's of Cant Memt, Sves, Case Mo, S-MA-08-262 (Benn, 2009),

% Cownly af &enton, 71 BNA 271 (Snow, 1978),

" Conmly of Airara, 127 BNA 1773 (Gaba, 2010),
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salary; iLis the complete pay package for any group of employees. Thizs amount includes all forms.
of money, berefits, services, and other “perks” employvess in this particular bargaining unit are
cligible for at the County, Basically, “[t]otal compensation can be defined as all of the resources
available o employees. which are wsed by the employer to atiract, motivate, and resin
emplovens ™
In some--not all--but most cases, “the seléction of comparable jurisdictions is relatively
simple if the parties have historcally agreed upon or at least consistently used 3 certain sel of
comparable jurisdictions in their prior negotiations.”™” Once a pattern is established, the party
seeking to add or subtract jurisdictions 1o the traditional list bears the burden of proving the
previously agreed-upon list unsuitable.® It s not uncommon o see interest arbitrator awards and
fact finding decisions stating:
[n wrder to maintain that stability, prior interest arbitration awards must be
.!tﬂ:ﬁ:p-tf.ldﬂt face value in ,-_auhsaquc_q: Fﬂ'mms&uﬂlﬂ%‘hﬂlf are glaring Wrong
whitch 15 not the case here,,. It 15 well-established that the party seeking to
change historical comparables has the burden of clearly praving that a change
is warranted. "
Here, this impasse proceeding s not a: “relatively simple™ case, as the Parties did not

stipulate to'a set of external comparable jurisdietions, nor is there any evidence concerning what

the Parties have “historically™ considered to be the County's extemal comparible jmjrgu_:ligziiqm.

" Coirnty af Aurora, 127 BNA 1773 (Gaba, 2010).

Wil Adtehison, Jonathan Dovwnes and Duvid Gaba, faveress Arbiraiion, Chapser 3, page 64 (LRIS, 3 o, Scon, et
al. eds, 2022, eiling County of Lynmwiond, WA PERC Case Na, 24694-1-12-588 {Beck, 2013) (held: *Arbilrators
have rowtinely used mutunily agresd upnn comparatons as the basis Tor comparshility amalesls™),

“ Will Anchison, Yonathan Downes and David Gaba, Muterest Arbitration, Chapier 3, page 64 (LRIS, ¥ &l Scon, el
al, eds, 2022}, citing See Connty af Rockford, Case No, §-MA-12-108 (Goldstein, 2013), and Coumy of Rackford,
Case Mo, B-MA-11-09 (Perkovich ), whicre attesnpts b change historical comparsbles were rejected,

“'Will Ajtchison, fonathan Dovwnes and Dareid Gaba, nferest Arbiteation, Chipter 3, poge 64 (LRIS, 37 ed,, Scodr, o
al. eds, 2022), citing Village of Alzanguin, ILRB Cass $5-MA-17-263 (Creco, 2019),
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Having said thal, generally speaking; a “comparability range™ séts the extent to which another
Jurisdiction can vary from the jurisdiction under study {or “larget” jurisdiction) and stll be
considered a5 a possible comparable jurisdiction, @

For example, a very simplistic comparability selection process in this impasse proceeding
might search for all counties with populstions within fiffy percemt (50%) (plus-or minus) of the
poputation of Nye County, the wirget jucisdiction. Given that the Counly's population is
approximately 54,738, based on Counly Manager Sutton’s credible testimony. that the County

“traditionally used Class I counties,” more likely than net, the County's comparable furisdictions

could inclnde:

Jurisdiction Papalation
Lyon County 61,585
Carson Ciny™ 5,130
Elko County 54,046
Douglas County 49,628
Churchill County 25,843

Here, unfortunately, neither Party submitied evidence of comparable toral compensaiion
on the cutstanding economic issues for these potential external comparators. Therefore, Fean only

conclude that the wages and other monetary benefits offered in the TA'd agreement are more-

Wil Ajiehison, Tonathan Downes and David Gaba, Joterest Arhiieation, Chapter 3, page 65 (LIS, 39 &, Scolt, o
al. eds, 2022).

D8 Comtug Bursau (aiedFoces: Mevada: 115, Censig Burea, Retrieved March 38, 2023,

WCarpon CHy is on mdependent ity. U8 Clomuy Bwren {WickFacis: Nevada  US. Census. Bureau.
Retrieved Mareh M, 2033,

4 AN statistics are desived from L8 Comer Burean QiickPaots Nevadt US. Census Burvesn. Retrieved March
30, 2021,
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likely-than-not equivalens 1o the “compensation of other government employees, both in and out
of the State.”

€. Other “normal criteria for interest disputes.”

Lastly, the Statute requires me to consider “other normal criteria for interest disputes”
regarding the terms and provisions to be included in an agreemient “in assessing the réasenableness
of the position of cach party as W cach issuc in dispute™ {emphasis added). More likely than not,
the “normal criteria for interest disputes” referenced in the Statute includes what has traditionally
been developed over decades of interest arbitration practice: these issues inchudé the interest and
welfare of the pubfic, comparable wages and working conditions, cost of living (including changes
in the cost of living), ability of the employer to pay, ability to attract and retain personnel andior
ather factors, depending on the specifics of the issues that are presented 1o the arbitrator or fact-
finder* Thus, having already addressad the ahility of the County to pay, and the comparability of
the County's external jurisdictions, | now address these other “normal criteria” that appear to be
relevant wthis impasse proceading.

1. Interest and welfare of the public.

As a general rule, most a.[i:ih?atnrx and Fact-finders have found it impossible to apply a
standard such as “the interest and welfare of the public,” withour considering other factors.. As
Arhitrator Carlton Snow observed:

In the absteact, it is impossible 16 find meaning in the phease “the interest and

welfare of the public.” The meaning of this criterion must be found as it is
applied within the context of other ¢riteria and the facts of & given case.

% Bev e, Barry Winograd, An fetradiverion fo ike Hisiory of Inierest Arbitration in the United Staies, Labor Law
Foermenl, Fall 2000, pp. 164-168,
% Sterte of Oragen FOSCT Security Stafl), 1A 1-95 (Soaw, 1995).
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It is my conclusion that the interest and welfare of the public is best served by Recommendations
that have the least chance of increasing employee turnover, decreasing employee morale, or
inserting fanguage into the contract that is illegal or that may raise taxes. Of course, these goals
are mutually incompatible. On this additional relevant consideration, the Union prevails,

2. The “Status Qua” Doctrine.

In addition o the above faciors, [ am also mindiul of the: Status (o Doctrine, which holds
that *a party proposing new contract fanguage has the burden of proving that there should be a
change in the sfatrs quo™  The sationale underlying the Status Quo doctrine—an arbiteator-
greated doctring not found n most fact-finding or interest-arbitration statutes-—is that the party
sceking to change stafus guo contract language must Have given something up 1o get that langusge
in the first place. When its proponenits give any reason for emploving the doctrine, they typically
argue that a party seeking o change the siarus quo should have 10 show either: (a) thay maintenance
af the sigius guo would be unfair (hecause it has failed or is inequitable in practice); or {b) that it
has offered a sufficient “guid pro quo™ (i.£,, concession) in exchange for undaing the sfatus guo.™
Thiz.is sometimes-called the “breakthrough™ test to represent the burden that must be met (o break
throngh the status gi-and build new terms inta the confract, ™

Here, while same of the County's Board members questioned whether the corveet CPT was

applied to determine the COLA in the 'i'.-ﬂ‘d agreement, the County failed to present any evidence

A iy gf Tekwilo, PERC No: £30514-1-1% (Latch, 2008)

Wil Adichison, Jonathan Downes and Dlavid Gaba, fateres? drbiredion, Thaptes 9, page 175 [LEIS, 3 o, Scatt,
et al, eds. 20T,

= Village of Dodfon; TLRE Mo, 5-MA-11-248 {Flescher, 2014).

Wl Adickion, Jonthan Downes and David Gaba, Jotevess Arbdiration, Chapder 9, pige | 78 {LRIS, el Been,
et al, ads 20002)
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that establishes that the stains guo is unfair or that the County made any guid pro guo concessions
in order 10 change the CPI historically used at the County. For this reason, the Union prevails..

3. Other “normal” criteria. Based on the overall record, 1 recommend that the County
ralify the TA, based on my findings above, and for the following additional reazons.

A, Was the County Reguired to Bargain in Good Faith with the Unjon?
Yes.  In its Post-Hearing Brief, the County assents that it was not rﬁq_ufrm' to bargain in
good faith with the Union, based on the NCASS® case. Specifically; the County asserts:
The County has objected w the Factfinder’s jurisdiction -and the
appropriatencss of the impasse procecdings a5 such proceedings. are an
extension of the bargaining process and the Couwnty cannot be forced to
negotiate and bargain with an inappropriate bargaining uait, nor be compelled
to eénter into 4 CBA with an inappropriate bargaining unit. See Nye County v,
Nye Coumty Associarion of Sheriff's Supervisors (NCASS) et al, Item No.
887, Caze No, 2022-009, (July 19, 2023) (finding no bad taith negotiations
occarred in refugal ©w bargain).. For the Union to argue that the Factfinder
can impose (or recommend impoging) through facthinding, an-apreement the
partics could not be compelled w negotiate, defies logic.™

The problem with the County's above argument is that the NCASS case is clearly distinguishable

from this impasse proceeding,

In the NCASS case; there were two (2) issues before the ERMB; the first being whether
then-bargaining unit member David Borechowitz could continue to be'a member of the NCASS
after he was promoted to Administrative Caplain; the second being whether the County engaged
i bad faith bargaining by refusing to bargain with I'l-l.r. Boruchowitz while acting as the Union’s

Chief Negotiator innegotiations.  Imporantty, the County filed its petition with the ERMB b fore

B Kye Coanty v Ny Cowniy Assoctafion of Sherfls Supervivors INCASS), eral, tem Moo 887, Case Mo, 20Z3-D0,
July 19, 20233,
E"Cuum:ﬂ‘n Pozi-Hearing Briaf ot page | (references to exhilbit omitied)
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q':ither party declared impasse. As to the first issue, the ERMB found:

It is clear to-the Board that Respondent Boruchowitz is 2 senior member of
the Mye County Sheriff's Office having supervisory control and management
responsibilities closely related o the duties of the elected Sherift and
Undersheriff. Thus, the Board finds that given his job description, his actual
duties ag deseribed in the lestimony and other evidence presented, and as
admitied by Boruwchowitz in his Movember 22, 2019 e-mail, the evidence
presented relative 10 Bomuchowitz' [sic] budgetary authority, the role
Boruchowitz played on behalf of Nye County relative to grievances and other
Factors contained in the record of this case, Boruchowitz is & supervisory
employee for the purposes of MRS 288.138(b) and cannot lawfully be a
member of Petitioner NCASS =

Ia'_.egard':ing the second issue, the ERMB determined:
It was reasonable for Petitioner to refuse 1o bargain with Boruchowitz given
the findings herein, and ag such, no bad faith bargaining occurred nor was
there a unilateral change. ™
Here, neither Party has asserted that the Union’s Chiel Negotiator cannot be a member of this.
bargaining unit; so ohviously the ERMB 5 holding on that issue s simply inapplicable to this case.
Mare importantly, unlike the NCASS case, here, the Countly simply jfoded 1o act on any of ils
cancerns about the composition of this bargaining unit until affer the Parties reached a TA: affer
the Union declared ::-mpnsu; and affor the Hearing was held,  In fact, the record establishes that
the County mever raised the issue of the proper composition of this bargaining unit af any time
during the six (6) negotiation meetings held concerning the Successor CBA.
Based on thiz record, more: likely than not, the County may have inadveriently violated
MRS 2882701 (), which provides:

(1) W is o prohibited practice for o local government employer or its
designated representative willTully o

WNCASE Sase at page L1,
MMCASS Gase af page 10,
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L Lt

{e) Refuse to bargain collectively in goad fulth with the exclugive.
represenitative as requived in NRS 288,150, Bargaining collectively fncludes
the entive bargaining process, including mediation and fact-finding, provided
fior in this chapier (emphasis added),
Use of the word “refuse” inthe above-cited section is instruetive! it means:
I, indicate or show that one is not willing to do something.
o " refused to answer" '
2. indicate that one is not willing to aceept or grant {something offersd or
requested).
» she refused a cigarettc™®
Synonyms for the word “refuse” include, but ave not limited to:

decline; turn down; say no to; refect; spurn; scorn; rebuff; disdain; repudiate;
dismiss; repufse™

Here, the County ehose o select County Manager Sutton to bargain the Successor CBA on
its behalt.  This i5 appropriate, considering that the CBA defines the “County™ to mean *“the
County of Nye and its Board of Commissioners, its facilities, andor the Conmty Manager or
histher designee (emphasis added), Moreover, again, more likely than not, .ﬂ'ng.Cnunt:.r reasonably
selecled County Mansger Sutton to negotiate on itz behalf as i3 representative: of “of its' own
choosing.™*

As the County Manager, Mr. Sutton was able to quickly reach agreement with the Union
during the third of the Initial Meetings; as he had done in the past. However, after the

Ratification Meeting, while it may not have been intentional, the County “refused™ o bargain in

“glord Englich Dicitonary (1% ed. 3027).
P eford Englich Dictionary (1 1% ed_2022).
SUNES 288 150(1)
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good faith, by repeatedly asserting that it was not required to do so because of its concems over
the proper composition of the bargaining unit.  The legical conclusion is that the County coukd
have, and should have, filed its Petition with the ERMB before impasse and before the Hearing,
The facts are undisputed that the County did not file iis Petition with the EMEB until a mere
thirtcen {13) days age. This means that the County refused to bargain in good Taith with the Union
thiough “the entive hargaining process, including mediation and facr-finding™ as rn_.*equir:é:'l by the
Statute,

b. Can the County Attack these Recommendations on Traditional Common
Law Grounds?

Ma. It is well-established that, generally speaking, an acbiteation award {or, in this case; a
statusory Tact-finding) ¢an only be overturned for one (1) of the following four (4) common law
reasons:

1. Fraud, misconduct, or partiality by the arbitrator, or gross uifaimess in

the conduct of the procecdings:

2. Fraud or misconduct by the parties affecting the resul;

3. Complete want of jurisdiction in the arbitrator, or action beyond the scope

of the authority conferred on the arbitrator or fatlure of the arbitrator to fully

carry out his or her appointment (i.¢., the arbitrator decides too much or too

little): and _

4. Violation of public policy &5 by ordering the commission of an unlawful

Bt
[ 'would also add that an &:‘bitt'&[.iuﬂ-a\i-'.il_rd of Fact-Anding recommendation could be attacked if
there is evidence that there was a “rogue™ negotiator that did not act with authority on behalf of
the party he-or she was purportedly representing.. Here, there simply 15 no evidence that any such

redsons to atteck these Recommendstions exist

* Elkourt und Ebkourd, How Arbitrotian Warks, Chapter 2, page 22 (8% ed, 2020),
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c. Did the County Violate the Statute by Refusing to Recognize the Seven (7)
Classifications Throughout the Entire Bargaining Process?

More likely than not, yes. Aricle 3, Section | of the Expired CBA provides that the Union

recognized by the County as the sole and exclusive: collective bargaining:
representative of the emplovees assigned to the represented classifications
listed in Addendum B 'who are eligible to be represented by the Assoviation...
{emphasis added).
Addendum B lists all of the classifications the Union represents; these classifications include the
seven (7) classifications the County now asserts should not be included in the bargaining unit.
While 1 can understand the County’s position, it i35 well-established that the wrms and
conditions of an expired CBA continues in effect under the Mational Labor Relations Act, until a
new sgrecment can bereached ® Thus, unless and until the County ratifies the TA, or the ERMB
rules on the proper composition of this bargaining unit, the terms and conditions of the Expired
CBA remain in effect.
Second, by refusing to bargain with the Union through the enfire bavgaining process, the

County likely has also inadvertently violated NRS 288.150 at Section 2.(3), which provides:

0 S Livtan Fin. Printing Div. v, NLEE, 501 115, 190, 306, 207 (1991), which hebd: After o CBA expires:

voodbie terms and conditions Jof employment] cantimee in effecr by operation of the NLRA,
They are no longer agreed-upon terms; they are ferms imposed By law, at least so far as there
is no upiadersl right io change them,

Lok

MLRA § Mad 1y and (5) demand & “eomiimuation aff thd stafes gie” daring negotiations aver
& sieceEsor CBA, sbsent “explicil™ agresment tn tie contrary,

Sew dleg, NMLRE v, Nexster Broocicasring, e, 4 FAYB0, 811 (5 Cie. 20203 {held: & depule may be arbiirable aftor
the CBA"s-expiration when the dispule concems *rights which ascrued or vested under the [CHAT"
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2. The scope of mandatory bargaining is limited to:
(i} Recognition clause,

By refusing to recognize the seven (7) classifications, the County has in essence refissed to bargain
over a mandatory subject of bargaining.

Lastly, although the County asseris that [ lack jurisdiction o issue these Recommendations,
again, the undersigned's authority comes from the Statute itself. Specifically, NRS 288,200
provides:

I

{#) The parties have failed to reach an ageeement after at least six
meetings of negotiztions; and

{0} The parties have participated in mediation and by Aprl 1, have not
teached agreement, either party to the dispute, at any time after April 1, may
submit the dispute 1w 4n imparial Fact-finder for the findings and
recommendations of the Fact-finder. The findings and recommendations of
the Fact-finder are not binding on the parties exceptas provided in subsection
5. The mediator of a dispute may also be ehosen by the parties o serve as the
fart Ander.

L. If the parties are unable to agree on an impantial fact finder within 3
‘days, either party may request from the American Arbitration Association or
the Federal Mediation and Conciliation Service a list of seven potential Fact-
finders. If the parties are unable to agree upon which arbitration service
shiould be used, the Federal Mediation and Conciliation Service must be used.
Within 5 days after receiving a list from the applicable arbitration sérvice, the
parties shall select their fact-finder from this list by alternately striking one
name until the pame of only one fact-finder remaing, who will be the fact-
firider to hear the dispute in question. The employee organization shall strike
the: first name.

The undisputcd facts csgablish that all of the above criteria occurred in this impasse proceeding;
that s (1) the Parties failed to reach agreement after six: (6) negotiation session; (2) the Parties

discussed, but munially agreed not to participate in mediation; and (3) the Partics stipulated that
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they mutually selected the undersigned as the Faet-finder for this case. Thus, again, these
Recommendalions are issued based on my statutory authearity.

IV, The Reasomabieness of the TA
Lasthy, | address the Statute’s requircment that | consider “the regsomablemess of the

position: of each party as to each issue in dispuie” (emphasis added). In that regard, the Union
A5SErs!

Beyond the selection of the appropriate CPI index, the only remaining dispute
is what the COLA should be for the fiscal year July 1, 2022 through June 30,
2023 (hereafter “FY 20237}, As get forth above, at the bargaining table the
agreed-upon amount was 5.6%. That i the amount that should be
recommended by the Fact-finder because the most "reasonable”™ proposal is
that which the partics actually reached through the bargaining process,

It is anticipated that the County will argue that any recommendation for FY
2023 should be the last proposal made by the Union of a 4% COLA. (County
Exhibit “B"). However, it is undisputed that this proposal was rejected by the
County without any counterproposals. The NCMEA only came down from
the 5.6% mrdually agreed to by the parties for purposes of attempting o seitle
the contraet without the delay and expense of statutory impasse proceedings.
If Myve County wished 1o the COLA to be 4%, it should have accepted the
offer when made. That offer is no longer open as & result of the refection
without any counter. '

The County literally made no argument and presented no evidence that rebuts the Union’s above
assertions, nor is there any evidence that the County ever accepted the Union's latest offer of four
percent (%) COLA o the fiest year:  Moreaver:.

An interest arbitrator’s fand Faci-finder's] job is o determing the deal the
partics should have reached during negotiations.

1 Unipn's Post-Heanng Brich af page 9 {reforences w transcript omitted; emplasis in origine] ).
U Plkour] sd Elkouri, How Apbiearion Works, Chapier 22, page 33(8™ ¢d. 2020}
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What happened in this case is not unusual, although it 5 usually the union who cannot get an
agreement ratified. In these cases arbitrators and fact-finders ustally impose on the union what
was I'A"d at the table, much as | did in Bavin Eleciric Power Cooperative® Tn Basin, il was the
union that failed to rﬂ!i.fj.r an agreed to proposal and it was the union that lost.

Here, the TA is sufficiently usefisl in determining the agreement the Partics showld have
reachied, had the Board not refiised to ratify, for reasons that simiply have no bearing on these
Recommendations, In sum, | agree that the most “reasonable” proposal for the COLA FY 2023
should be what the Parties mutnally agreed upon o June 13,2022,

| fully understand the positions articulated by the members of the Board in this case,
Unfortunately, their opinions/positions simply do not comport with MNevada law. IT the Board
membiers wish (o limit collective bargaining in Nevada they can do so; however, first they must
resign their positions and run for the Nevada state legislature in order to rcp-ﬂl or modify the
provisions of NRS 288 200,

Counsél for the County did anexcellent job advocating for her client in this matter; in my
expirience, she 1s an excellent attorney who works for cne of the most prﬁﬂgiuus lahor-law firms
int the United States. Uinfortunately, while Ms, Kheel did an excellent job of arguing the Counly's.
positions, what transpired in this marer left her with few faces and no evidence 10 support her

creative and well-thought-oul arguments.

¥ Bl Eleerds Power Cooperative, |20 BNA LA 210 {204},
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FINAL WRITTEN RECOMMENDATIONS FOR SETTLEMENT OF THE IMPASSE
ISSUES BETWEEN THE PARTIES

Having carefully considered all evidence, authority, and srgument submitted by the Parties
concerning this matter, and, pursuant to the procedures outhned in the Statute, the Fact-finder
issues the following written recommendations:

|. The Parties” Successor CBA shall include all language the Parties mutually agreed to

in the TA reachied on June 13, 2023,

Within forty-five (45} days afier receipt of these Recommendations, “the governing

body of the local povemment emplover shall hold a public meeting tn accordanee with

the pmi"lsiurrsﬂf:haptcr 241 of HRS.”

3. The costs associated with the fees and expenses of the Fact-Ander shall be shared
equally by the Parties, as provided for in WRS 288,200, at Section 3.

B

fut David Gaba
David Gaba, Fact-finder
Irvine, California

DATED: Pecember |0, 2023
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comp E AND SETTLEM GREEMENT

THIS COMPROMISE AND SETTLEMENT AGREEMENT is made and enterad
into by and between the County of Nye, a political subdivision of the State of Nevada,
(Nye County) as employer and the Nye County Management Employee Association
(MCMEA), in resolution of disputes and differences that have arisen between ihe
parties. In consideraticn of the mutual covenants and agreements of the Parlias fo this
Agreement, and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, it is hereby warranted and agreed as follows:

RECITALS

A. A dispute arose between Nye County and the NCMEA regarding the
application of NRS 288.140{4)(a) and NRS 288.075, which prohibits supervisory
employees from being a member of an employee organizalion.

B. On or about June 18, 2003, NCMEA filed an action before the State of
Mevada Local Government Employee-Management Relations Board, Case No. Al-
046085, for a declaratory order seeking a determination Ihat the disputed posilions did
not meet all of the functions described in NRS 288,075(1)(b)(1) through {3} and other
appropriate relief regarding actions alleged to be in violation of NRS 2BB.270.

C.  Without either Party admitting liability or fault, and in a compromise of
each of their positions and rights, the Parties desire o enter into this Agreement to
resolve all disputes related to their respective rights in the Action and arising out of the
claims and allegations set forth therein upon the terms and conditions stated herein,
Neither the execution nor the performance of this Agreement shall be considered an
admission of fault, liability or wrongdoing whatsoever by any of the Parties.

TERMS OF AGREEMEN

1. The Parties stipulate and agree any exercise of authority as set forth in
NRS 288.075(b){1) through (3) by employees in any positions in dispute does not
ocoupy a significant portion of each of the employee’s workday.

2. Nye County will continue to recognize all positions as recognized in the
last ratified agreement between the Parties as properly within the NCMEA excepting the
position of Chief Juvenile Probation Officer, which shall be malntained in the NCMEA
until such time as a transfer to ancther appropriate employee organization congistent
with the requirements of NRS 288.140(3) can be made.

3. The Partias recognize they continue to operate under the lerms and

conditions of the collective bargaining agreemeant negotiated and raftified on or about
July 1. 2008.
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4. The Parties further stipulate and agree to dismiss the action pending
before the Stale of Nevada Local Government Employee-Management Relations Board
with prejudice, each party to bear its own fees and costs.

B Tha NCMEA shall file a nolice of dismissal consistent with the terms and
conditions of this Agreement.

G. Upon fuffilliment of the Terms of this Agreement, the Parties hereby forever
releaze and discharge each other and their past and present employees, agents,
attorneys, representatives, insurance carriers and other related parties from any and all
claims, demands, debls, liabilities, damages, causes of action of whatever kind or
nature, whether presently known or unknown arising out of or relating to the Action,
including, without limitation, any claims that have been or could have been asserted in
the Action.

7. This Agreement shall be binding upor and inure to the benefit of the
Parties, and each of them, their successors, assigns, personal representatives, agents,
employees, direclors, officers and servanis.

8. This Agresment may be executed in any number of counterparts and each
counterpart executed by any of the undersigned together with all other counterparts so
executed shall constitute a single instrument and agreement of the undersigned.
Electronic or facsimile copies hereof and electronic and facsimile signatures hereon
shall have the same force and effect as originals,

IN WITNESS WHEREQF, the Parties have executed this Agreement on the
dales as noted below.

NYE COUNTY NYE COUNTY MANAGEMENT
EMPLOYEES AS IATION

Rl e I 974

Pamela Webster, County Manager By:
Title:
I “I“'—d-.. . 5 .
Dated this &~ day of May, 2014, Dated this ! day of May, 2014,
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Adam Levine

From: david gaba <davegaba@compasslegalcom=

Sent: Friday. September 1, 2023 4:02 PM

To: Adam Levine: Kheel, Allison; Timothy Sutton

Ce: Carnn Tuck; Dwens, Susan; Joi Harper

Subject: RE: Impasse betwaen Nye County and Nye County Management Employees Assecation’”

~ Motion to Postprone Factfinding

Aliisan,
Unfortunately | have to deny your Motion. First, as | wrote to you in june:

Parties should meet-and-confer prior to requesting a continuance or filing ANY Motion, All continuances
that have not béen mutually agreed to should state so clearly in the Motion for a Continuance and
summarize the efforts that have been made resolve the issue between the parties. All other Motions
should at a minimum summarize the-efforts that have been made resolve the issue betwesn the parties.

From your staterments below it doesn't appear that you complied with my request (2ithough to be fair | could be
WIang.

Mext, and FAR more important is that you stated to me-on May 19; "l also just wanted to clarify that this will be
non-binding facthnding under the statute.” While | don't know what "the statute” is I'm guessing that it is NRS
2828200 [again, please let me know if 'm wrong). Of course NRS 288, 200{4) states in part:

A schedule of dates and times for the hearing must be established within 10 days after the selection of
the fact finder pursuant to subsection 2, and the fact finder shall report the findings and
recommendations of the fact finder to the parties to the dispote within 30 days after the conclusion of
the fact-finding hearing.

simply put, | don't know that | have any authority under the statute to "postpene” the hearing especially as you
have been aware of the Unit's compasition since before the hearing was set. Further when you state, *[T]his
was the first time that Counsel for Nye County became aware of the complaint and settiement agreement.”
Unfortunately, your argument dogsn’t resonate with me as "Nye County” and their in-house counsel {who from
my experience is VERY competent] should have bieen aware of this issue since it arese [again, thisisan
assumption on my part).

To conclude, the |ast minute nature of this request is problematic as | clearly only have a cursory understanding
of the factsflaw involved. While | feel that | have to deny your request at the present, you can certainly make
the Motion again on Tuesday morning when we convene. That said, do we have a start time and hearing
location for this one as | requested on Thursday, August 31, 2023, at 9:11 AM?

Cheers,

Compass Law Group ri



Dravid Gaba

Crrect (206) 251-5488

Thiz miectronic message cortaing wiormalion teionging o Compass Law Group PS Inc, which may be privieged, canfidential, atiorney work proguct
andior peotacted from disclosem wdpr appbcabia . Th afemnabion & inderdad oaly dor the une of the ndividual or antity nermaed aiiowa. I pauw thak
s v receved Ihis massige in Bredy, piesse nobly Lhe serdee anfer by smsi or Wisphone  Receipl by @ayece olbar than the named recgieniiz) s
il wilivid &1 wny Elorry-clent wiotk produel or olhei Bppbcale pitviisge IF yoo oin fol ile inbendsd redgien, sny daseminadion, diibdssd ar
copying is strictly probbited

MElllmmﬁllpﬂhhwm1mM afiorneyd 16 noddy percand 1o wivem g-minibi ore senl sl e seconly of & masd
cormmunclieng cannci e gusmnieed, E-mail iravais on ihe ireingl Bireegh any number of comaeiens befoms nepciumg e ieciplend and can b
ol il of copssd 8l eny of (Fose compidars  [n addilion, persoes oty Ban 1he sendar and Sdondnd meiphinls can intercet o-mads by
DEeESEing (e Sty comgubin, (e recipems” computies, G e comptens Ihrough shish Be dmeef posses on fhe inlemet This a-meil wag sent
bEsiEte Wi Belava wi hares your consen |5 yae this bom of communisation; Plosss oot us Fmmediasely i you dosol want this fm e
comrnicale wilh yoa by email Thank you )

From: Adam Levine <Alevine@danielmarks.net>

Sent: Friday, September 1, 2023 2:48 PM

To: Kheel, Allison <akhesl@fisherphillips.com>; david gaba <davegaba@compassiegal.com>; Timothy Sutton
<EsuttomENnyecouUnRDy nv. govs

Ce: Darrin Tuck <dtuck@nyecountynu.govs; Owens, Susan <sowensi@fisherphillips.com>; Joi Harper
<jHarper@danielimarks.net>

Subject: RE: Impasse between Nye County and Nye Cournty Management Employees Assaciation = Mation to Postpone:
Factfinding

Arbitrator Gaba:

The Nyve County Management Employees Association opposes any continuance. This is nothing but a
frivolous stall tactic.

The NCMEA has been attempting 10 get a contract since February 2022, The FMCS panel of
arbitrators for impasse was requested in November 2022

There is only one (1) Article which 15 a subject of the impasse which is wages (i.e. COLAs). The
composition of the bargaining unit-as nothing 1o do with the bargaining or the impasse.

Nye County doesn't like the fact that there are Directors ingluded within the bargaining unit. However,
the reason Direetors are included within the bargaining unit is because Nye County agreed to place
them back into the bargaining unit after unlawfully carving them out in 2013, Nye County entered into
a Settlement Agreement which forever waived any further ¢laims as it related to the composition of the
bargaining unit. | have attached the EMREB Complaint giving rise to the dispute in 2013, and Nye
County's 2014 Settlement Agreement (which was drafted by Nye County's Attorey in 2013},

| can't help the fact that Nye County has changed outside Counsel, and that Nye County chooseés not to
inform its outside counsel as to the prior Settlement Agreements it has entered into. | can't help the fact
that subsequent management and subsequent counsel do not like the Agreement that their predecessors
entered into, That is not our problem.



What iz our problem is the fact that the members of the bargaining unit have not seen an increase to
their salaries since July 2021 (before hyperinflation set in), and we have been bargaining since
February 2022 to try to get an agreement. If this hearing does not go forward on Tuesday, it is likely
that due o the schedules of counsel fact finding would not be able to be convened until December 2022
or January 2023 at the earliest (as I am booked with arbitrations, EMRB hearings, and a federal jury
trial through the month of December).

I've told Ms. Kheel that the evidence needs to be presented to you as the faet finder on Tuesday, and
any issues relating the composition of the bargaining unit can be addressed by the parties between
themselves while we are waiting for the court reporter transeript, and preparing any necessary post-
hearing briefs.

But there is absolutely no reasen for you not to receive the evidence relating to the wage dispute on
Tuesday.

Adam I.E'ﬂne,' Esg.

Law Office of Daniel Marks

G105 Minth Street

Las Vegas, NV 89101

(702) 386-0536; Office

(702) 386-6812: Fax
alevingi@danielmarks. net

General Counsel for the NCMEA

From: Kheel, Allison <akheel @fisherphillps com>
Sent: Friday, September 1, 2023 2:33 PM

To: david gaba <davegabafcompasslegal come; Timothy Sutton <fsutton@nyecountyny.govs

Cc: Adam Levine <Alevined@danielmirks nel>; Darrin Teck <diuck@pecountyny.govs; I:heel Allison
<akheelifisherphillips.com Owens, Susan <gowens@fisherphillips.conys

Subject: RE: Impasse betwean Nye County and Nye County Management Employees Association — Motion to Postpone

Factfinding

Dear Arbitrator Gaba,

Please consider this e-mail Nye County’s Motion te Postpone the Factfinding presently scheduled for Tuesday, September 5,
2023, One of the County’s conoerms was the compasition of the bargaining unit and whethes 7 Director positions could progerly be
included In the NCMEA unit {along with their whurdlnaie;]_n.

VEry recently, [n another matter, the County recéived a favorable decision fram thie Mevsda Emploves Management Belations Boord
LERREB] — kher public sector equivalent of the NLAB -~ finding that Police Captains did not bilong in the supervisory bargaining

unit. This prompted Mye County to re-svaluate the composition of the NCMEA bargaining unit. The composition of the bargaining
ult iz an lssue that can only be decided by the EMRE.

Yesterday aftérnoon, In response b Ny County ralzing these concems e the Unian, M, Levine Informed me that there was a
previoius EMRE complaing Mled over this Bsue and a settiement agrécment. This was tha Arst time that Coundel for Nye County
became aware of the complaint and settlement agreement.

Theredore, the County is requesting to postpong the non-binding facthinding In this matter i order 1o provige the County additional
tirne (0 review these documents and advise the County on acourse of action,
3



i apotagize for the eleventh-hour notice before s hipliday weekend and the County will bear the full cancellation fees associated with
this motion,

if wou require any additional Inlf'u-rmatlu-n for this motion please do not hesitate to let me khow.

Wiy tro

llison Kheel
Hornay at Law

isher & Phillips LLP

0. Fourth Street | Suite 1500 | Las Vegas. NV 85101

eelffisherphillips.com | O: (702) 862-3817 | C: (702) 467-1066
Websilg On the Frant Lines of Workplace Law=

Munwmmymnhmmmpﬂw#m 1 iF fracs Baon St i Poe i ey, ;_;ﬂuﬁ
mp@'maﬁﬂaﬁﬂﬂﬂd&'ﬂ'mwxﬂﬂmwmmm

From: david gaba <davegaba@compassiegal com>

Sent: Thursday, August 31, 2023 :11 AM

To: Timathy Sutton <tsutton@nyecountyry. gov>

Cc: Adam Levine <ALevine@danielmarks. net>; Kheel, .ﬁ.lfrsun <akhoel @ fishe rphillips com:=: Barrin Tuck
<gluck@yecountynv.gows

Subject: Re: Impasse between Nye County and Nye County Management Employees Association — Subpoenas for Fact
finding

“This amail originated from outside of the Firm. Do not cfick links or open attachments unless you recognize the sender
.m‘l&mw Hm&:muh:ﬂl.

et e E e vl el — — = — —

1‘—'1—'—'—

LOL, thanks for the heads up! Do we have 3 start timea bearing location?
Cheers,

Dave Gaba
Sent from my iPad which explains my poor syntax, grammar; and the many typograghical errors.

OnAug 30, 2023, at 5201 PM, Timothy Sutton Sisutto Ak yesounynegos wrote:

Maybe you're the one who stuck out like a sore thumb Adam...

Frem:-Adam Levine <ALevine Bdanielmarks nets

sent: Wednesday, August 30, 2023 3:51 PM

To: davld gaba <davegalia@compassleaal com>

Cc: Kheel, Allison <akhestiifizherphillips com>: Timothy Sutton <tsuttun@ayecountyny gove; Darrin
Tuck cdtuck@nyecountyny fov=

Subject: RE! Impasse between Nye County and Nye County Management Employees Association =
Subpoenas for Fact Anding

CAUTION: This email originated from owutside your organization. Exercise caution when opening
attachments or clicking links, especially from unknown senders,



Arbitrator Gaba:

Just @ heads-up that the standard attire for arbitrations in Nye County is business casual
or plain casual (i.e. blue jeans). County Manager Tim Sutton wore a tie to an arbitration |
did in Nye County two weeks ago for another bargaining unit (and he stuck out like a
sore thumb).

I will be appearing in business casual and would invite you as the arbitrator to do the
same.

1 presume we are starting at 9:00 AM on Tuesday.

Adam Levine, Esg.
Law Office of Daniel Marks
610 5. Ninth Strest
Las Vegas, NV 9101
{702) 386-0536: Office
(702) 386-6812: Fax
i i rhs.ng
General Counsel for the NCMEA

From: david gaba <davepaba@Ecompasslegal.coms

Sent: Monday, August 28, 2023 12:49 PM

To: Adam Levine <ALesing @B danieliiaks net=

Ce: Kheel, Allison <akhesii figherphillips.com=

Subject: Re: impasse between Nye County and Nye County Management Employees Assaciation —
Subpoenas for Fact finding .

Adam,

You can sign them on my behalf

Cheers,

Dave Gaba

Sent from my iPad which explains my poor syntax, grammar, and the many typegraphical errors,

On Aug 28, 2023, abt 12:26-PM, Adam Levine <Alaving @danielmarksnel> wrote:

| forgot to copy Allison on this.

Adam Levine, Esq.
Law Office of Daniel Marks
610 5. Ninth Street



Las Vegas, NV 83101
(702} 386-0536: Office
{702) 386-6812: Fax
alevined@daniglmarks. net

From: Adam Levine
Sent: Monday, August 28, 2023 12:17 PM

To: 'davegaba@compassiegal.com’ cdavegabiaficompasilegal com>
Subject: Impasse between Nye County and Nye County Management Employess
Association - Subpoenas for Fact finding '

Arbiirator Craba:

Attached are two subpoenas for the hearing on September 5; 2023, Can you
cither sign and return, or authorize the to sign on your behalf (which is the
custom and practice here).

Adam Levine; Esqg,

Law Office of Daniel Marks
610 5. Ninth Street

Las Viegas, NV 82101

(702) 386-0536: Office
[702) 386-6812: Fax
alevingi@danielmarks net
Counsel for the NCMEA

<Subpeena for Arbitration - Justin Snow.doc
=Subpoena for Arbitration - Harny Means.docs
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Adam Levine

From: kheel, Alfison <akheel@fisherphillips.coms>

Sent: Monday, November 27, 2023 4:44 PM

To: david gaba; Adam Levine _ .

Ces Owens, Susan; Jol Marper Riccland], Mark; Darrin Tuck; Shianne Scott; Timothy Sutton;
Eheel Allizan

Subject: RE: MCMEA Nye County - Nye County’s Motion to Stay

Dear Arbitrator Gaba,

Nye County Manager Tim Sution was fled up today in #ediation and is scheduied to be in negatiations tomorrow; so a
deadline of Wednesday, November 29, 2023 waould be preferable to allow my client time to review and give his final
approval on the brief.

If ot | wiould request a deadline of midnight tomorrow (Tuesday, November 28, 2023).

Very truly yours,

1 llison Kheel
ttorney at Law

tsher & Philips LLP
S. Fourth Street | Swite 1500 | Las Vegas, N 88101
eel@fishaerphilips.com | 00 (702) B82-3817 | C: (702) 4671066

Weabsita O dive Frovet Lines of Workplace Law ™

This memwhﬂmm I i1 s Dodndin- S0 o W0s R BTSN, papainl
ey 10 Bdeo e sonder af M emon, fhen mmookaheds sidols (RIS masoean:

From: david gaba <davegaba@compasshegal.coms

Sent: Monday, November 27, 2023 1:20 FM

To: Adam Levine <ALevine@danielmarks.nets

Ce: Eheel, Allison <akheel@fisherphillips.coms; Owens, Susan <sowens@fisherphillips.com=; Joi Harper
<JHarper@danieimarks net>; Ricclardi, Mark <mricciardi@fisherphillips.com; Darrin Tuck <dtuck@nyecountynv.gove;
Shianne Scott <shianne_scottlZ3d@email.com>

Subject: Re: NCMEA Nye County - Nye County's Mation to Stay

CAUTION: This amail originated from outside af the Firm. Do not click links or apan attachments unless you recognise the sender
and know the content [s safe,

Partios,

Unfortunatety, | feel that | have no cholce but to defy Ms. Kheel's motion. While | fully understand the-county’s
position; which ts logical; Fam not acting as anarbitrator in this matter, but-as a statutory hearing officer. | think the
best reading of NRS 288,200 which uses the word "shall” to delineate my actions is clear and absent a stipulation of the
partigs | don't have the power to stay this matter.

Allisan,

Dwo yoru think you can get me your brief by close of buskness tomonrow?
1



Chears,

Dave Gaba
Sent from my iPad which explaing my poor syntax, grammar, and the many typographical errors.

Cn Mow 27, 2023, at 12:53 PM, Adam Levine <Alevine@danielmarks.nef> wrote:

Arbitrator Giaba:
I must strenuously object.

1f vou will recall, on September 1, 2023 — two {2} days before the fact finding hearing -
Nye County requested to postpone the fact-finding based upon "concerns fabout] the
composition of the bargaining unit and whether 7 Divector positions could properly be
included in the NCMEA unit {along-with theiv subordinates).”

NCMEA opposed the requested postponement and vou denied the request for the
postponement. [ have aitached that email thread to this email.

The Briefs were due by 5:00 PM on November 3, 2023, Shortly before the Briefs were
due 1 received a telephone call from Ms. Kheel requesting an extension of time on the
Briefs. Because of my relationship with Ms. Kheel, 1 did not feel 1 could refuse any geod
faith request for an extension and therefore [ agreed to the extension of 3 weeks up
through and including today, 1 have attached the email thread where Ms. Kheel confirms
that the extension is for the "due date for the post hearing briefs" and that "the new
deadline for the briefs fwill] be Monday, November 27"

Now today, Ms. Kheel is attempting to seek the same stay of proceedings which was
requested, and denied on September 1, in lieu of submitting Nye County's Brief within
the extension of time previously requested and granted. This is utterly improper. If Ms.
Kheel had said te me in our phone call in early November that she wanted an extension
not for the briefs, but to prepare a Petition for the EMRB and to re-seck a stay of
proceedings yet again, | would have rejected any request for an extension for such
pUrposes.

To repeat, I will never deny Ms. Kheel extension of time for a Brigfas | am often in the
same boat that she is in with regard to time deadlines for the multiple Briefs | have due to
arbiteators. But there 15 a big difference between requesting an extension of time for a
Brigf, and a request for an extension of time to seek to derail the fact finding process.

The request is further contrary to statute. The fact-finding statute, NRS 288,200 contains
very short time deadlines. Subsection (4) states “A schedile of dates and times for the

frearing must be established within 10 days afier the selection of the fact finder pursuant
1o subsection 2, and the fact finder shall report the findings and recommendations of the

x



Jact finder to the parties to the dispute within 30 days after the conclusion of the fact-
Jinding hearing.”

The statute does not provide for stays of fact finding while one party decides to petition
the EMRB, much less with regard to a matter which was the subject of a Settlement
Agreement (entered into evidence) back in 2014

Moreover, fact-finding recommendations are nonbinding. There is no reason to stay a
nonbinding recommendation other than to impermissibly delay proceedings,

Accordingly, I am requesting that the Arbitrator instruct Ms. Kheel to submit her Post
hearing brief by 5:00 PM today. There is no reason it should not be done unless Nye
County was acting in bad faith and was using the past 3 weeks to prepare their Petition
instead of the Brief as represented.

Because of my relationship with Ms. Kheel, if she needs an additional 24 hours — until
5:00 PM temorrow to fimish her Brief — that will also be acceptable.

Adam Levine, Esq,

Law Office of Daniel Marks
610 5. Ninth Street

Las Vegas, NV 89101

{702} 386-0536: Office
(702) 386-6812: Fax
alaving@danielmarks.net
On behalf of the NCMEA

From: Kheal, Allison tﬁﬂmwﬂmm&p

Sent: Monday, November 27, 2023 12:13 PM

To: david gaba <davegabaficompasilegal.com>; Adam Levine <ALpvine @danielmarks net>; Owens,
Susan ssowens@iizhambilipscomes; ol Harper <lHar el e s et

Ce: Ricciardi, Mark cmripciardi@fisherphillips.com>; Kheel, Allison <akhesii@fgherpbilp coms
Subject: RE: NCMEA Nye County - Nye County's Mation to Stay

Dear Arbitrator Gaba,

Nye County has just filad the attached Petition for a Declaratory Order to Clarify the Bargalning Unit of
the NCMEA. The County took the position that the Bargaining Unit of the NCMEA Inappropriately
included statutory supervisors-and the County cannot be forced 1o bargain with the NCMEA (including
reaching impasse and participating in factfinding) where the NOMEA unit i inappropriate.

As the lssue of the appropriate composition of the NCMEA bargaining unit is now pending befare the
EMRE; Nye County respectfully requests that you issue an order staying all briefing and your decislon
in the abave factfinding pending resolution of the attach petition by the EMRB. A stay would also

3



streamline the factfinding process by avoiding any disputes aver which positions would be covered by
your ultimate recommendation/decision,

Thank you in advance for your consideration of Nye County’s Motion to Stay.

Very trudy yours,
= lNison Kheel
E!t Law
isher & Phillips LLP

5. Fourth Street | Sulte 1500 | Las Viegas, NV 88101
cheel@fisherphilips.com | OF (702) 862-3817 | CG: (702) 4B7-1088

Website O the Front Lines of Workplaco Law=

This massage mgmmmﬁmwmmmw if iF ras Eapsn S f 00 b i pleEse
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From: david gaba <davesaba

Senk: Friday, November 3, 2023 B20AM.
To: Kheel, Allison <akheel@fisherphlllips.cams; Adam Levine <Aleving@danielmacks.net>; Owens,
Susan <gowans@fisherphillips come; Joi Harper <)Harper@danisimarks net>

Subject: RE: NCMEA Nye County

Allison,
Thank you for keeping me in the loop, it's appreciated|

Cheers,

Compass Law Group e

Diavid Gaba
Direch (206} 251-5488

mmtmmumnmmnmwwwmmpslm which riray ba privibeged, confidnrdial
AEiprmey work modunl andiat protecied rom discosdre undor spplicatss law. The lonmabon & mienced grty for Be ineaf e
indsagond o dnlify remed above |} yau Mink you heve moaived this mossage ineirar, pleses nolify e sordes wifhes by s of
1ndsiphans; - Focevt by irpons othar than Hha namied rocipleniia) s ol 8 wket of any sticsmas-chent wark podict o oshie
applizabin pryllage. I you s nol (e elirded mcipanl. any dasermdaion, mm-rmuuuwmhlhl

WOTICE: I8 B0 shales whnre | pracocde | BT ssSacution prouings stiomrays 1a oy paman o whom s-mails s sest ihal fhe
sty af s-mail commaizaliong cantol be gusmanieed E-rmsf (raviels on tha jibeemet theough any nuistiet of sairoolers hefore
meaching tha recipienl and con be inlencepbid, held or copred & sy of (Rosw compuim - In , puranhs cifier fham e sencw
ard ttonded iechpients cun #imroepd -mala by accesking the sorder's comperias, hmm.mmm
thiroaigh which b &-madl prsses o e inlerel This e-mai was Ssei bacmass we bueleye we Fave yolr consard 1o s jiis-tarm of
cornrsiiicalion Planse cordoct us imenedialely if you do Aolwant e Bon o canenunicalie sasl you by emul Thar yeu,

From: Kheel, Alllson <akhegiEishesphillips coms>
Sent: Thursday, November 2, 2023 11:07 PM



To: david gaba <divegaba@compasslegal.com=; Adam Levine <Alevine@danielmarks. net>; Kheel,
Allison <akhesl@fisherphilllos com=; Owens, Susan <sowernsi@@ lisheephillips Come; Joi Harper
<lHarper@danicimarki.ner>

Subject: RE: NCMEA

Dear Arbitrator Gaba,

The parties have agreed to a three week extension on the due date for the post hearing briefs, which by
my calculation puts the briefs as dee oneither Thanksgiving or Black Friday. Thus, the parties are:
requesting that the new deadline for the briefs be Monday, November 27,

Please let me know if thers are any problams granting this extension.

Viery truly vours,
] |Allison Kheel
mey at Law
isher & Phillips LLP

5. Fourth Steeet | Sulte 1500 | Las Vegas, NV 83107
i@ fishesphillips.com | O (T02) 862.3817 | C: (702) 467-1066

Website f.:u the Front Lines of Workplace um-ﬂf

e g,
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From: david gaba <davegaba@oompassiegal com>

Sent: Tuesday, September 5, 2023 6:05 PM

To: Adam Levine <Alevine @danieimarks nat>

Cc: Timothy Sutton <tsutton@nyecountynv.govs; Darrn Tuck <tiuck i@ nyvecouniyvig o Eheel, Allison
<alheel@fisherphillips com>; Shianne Scott <shianne scott1234 @amail com>

Subject: Re: NCMEA

CAUTICN: Tﬁmiwﬁhﬁdﬁmmwfﬂ#dhm I&pmﬂllﬂuﬁrm". achme
mwmmﬁmam i

Adarm,

Any email less than 20 MB should make a pass the choképoint on our server. IFyour files are boo large
we should probably dropbox them.

Cheers,

Dave Gaba
sent from my iPad which explains my poor syntax; grammar, and the many typographical errors.

On 5ep 5, 2023, at 5:11 PM, Adam Levine <Alevina@danislinarks nat> wrote:

I believe so other than exhibits 10, 11 and 12 introduce today. And | can centainly
scanned those very easily, Would you like them by drop box or for me to simply put
them ona fash drive and send the drive 1o vou?

§




Adam Levine, Esqg.

Law Office of Daniel Marks
6105, Minth Street

Las Vegas, NV B9101

{702) 3186-0536: Office
(702) 386-6812: Fax
dlevine@danlelmarks, net

From: david gaba <davesabai@compassiegal.com>

Sent: Tuesday, September S, 2023 3:46 PM

To: Timathy Sutton <tsuttonEnvecountyny. govs

€e: Darrin Tuck-<dtuck@nyecountymy gave; Kheel, Allson <akhesl@fisherphilips coms;
Adam Levine <Alevine@danelmarks net>; Shianne Scott

<ghianme, | i H.com

Subject: Fie: NCMEA
Thiznks Tim!
Addarn,

Would you have electronic coptes of &l the exhibits?

Cheers,

Dave Gaba
Sent from my iPad which explains my poor syntax, grammar, and the many
typographical errors,

OnSep 5, 2023, at 10:48 AM, Timothy Sutton
AnuttonE nyetouniynv govs wrobe:

Hera s the proposed CBA in Ward format which incorporates the
verbiage in the TA'd documents.

From: Elona Goldner < r En Y e Cou NIy g
Sent: Tuesday, September 5, 2023 10:26 AM

To: Timathy Sutton tiondn untyny gov>
Subject: NCMEA,

Here you go;



Ekﬂlﬂﬁﬂdﬂr,,m
HR Director

Pﬁtﬁmw Hiaman Kesparees
210 Fe Cahvala Bibal; Ste 150
Palrump, NV 80045
H}tﬂﬁ;ﬁﬂ]‘hm

FTETA G200 fax
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FEDERAL MEDIATION AND CONCILIATION SERVICE

LHITED STATES GOVERNMENT
WASHINGTON, DG 20427
irgfacad
Allisan Kheel, Attormey Adem Lavine, Aflamay
MYE Colinty MHye Counly Manasgament Employas Assoclalinn
3005 Fourth Streal B10 5. Nirdh Stresd.
Suite 1800 Las Vepas, WY BE101

Las Vegas, NV 85181

ONCE YOU SELECT AN ARBITRATOR YOU ARE REQUIRED TO NOTIFY FMCS.

DO NOT RESPOND DIRECTLY TO THIS EMAIL—ARBSVC@FMCS.GOV IS NOT A
WORKING EMAIL. _

Send an email to arbitration@fmcs.gov with the case number, the name of the
arbitrator, and either the enclosied form completed accurately or a statement in the
email that the selection is by mutual agreement of the parties.

Case Number,, 24071802802 .
(E1T Bandling Fact Findirginienest Arbitration for Mew Contract [NCMEA)

In response 1o a request, we recaived from one or both of the abave parties, the following panel is
submitted for your consideration without regard fo questions of contract compliance:or arbitrability.

Patrick J Halter; Richard D Fincher; Juan © Gonzalez; Robert M Hirsch: Andria S Knapp: Jan
Stiglitz; Paul D Roose )

Onice a joint selection has been made, you must nolify FMCS of your selection. Please inform us of your
“selection at grbitrationi@imes aov. Usa the enclosed form, “Instructions to FMCS®, to advise us of any
additional action requested for this case. FMCS is responaible anly for the arbrators it formally appoints,
Upon notification of your salaction, FMCS will formally apgoint tha arbiirator, 'wha is then required to
communicate with you within 14 calendar days to amange for prefiminary matters such a3 heanng date. if the
digpute is setibed prior o a hesring, you must notify us, as well as the asbitratar.

You must refef to your collective bargaining agresment for your specific selection process. If your collective
bargaining agreamant & sfent on the manner of selecting asbitrators, the parties may wish to censider any
|vintly determined methiod or FMCS will accept: {17 priedily ranking; (2) striking; o (3 dirset appointment

¥ the pricry methed is used and we receive a pricsity selaction from only one party, the second pargwill e
natified that i@ has fourtesn (1) calendar days to reapond, or the first pary's selection will be honored, as
provided in FMCS Policies and Procadures under Section 1404, 12(b).

Requests for a second o subsequent panels will not be honerad unless (1) the request |s agreed to by both
parties, of (2} the parties’ collactive bargaining agreement SPECIFICALLY authorizes a uniateral request for
& second panel. You must either certify that both paries agres or send 8 copy of the pertinant clatiss of the
collective bargaming agreement that atihorizes a uniateral request,

YOU MUST USE THE FMCS CASE NUMBER IN ANY COMMUNCATION TO THE ARBITRATOR CR TO
FMCE REGARDING THIS CASE. If you have any guestions, please contact mi.

Enolosures
1. Biegraphical Sketchas
2. CImgfiructions to FMGS” Form



INSTRUCTIONS TO FMCS
Please check one ofthe § instroctions below. If these are joint instructions, please cortify by signing numsber 6.

Case Mumber: 2401 lE-lﬁED;
leswe:  Binding Fact FindingTnterest Arbitration mumwmmmm

1.0 ) The parties have mutually selected Arbitratar
wnd request FMOS to appoint this acbiirator 10 heas this case, Mo peyment is required for a selection of an
arbitrador.

2.0 ) Theundérsigned designates its priority selections on the mext pags: (Please fank ALL ARBITRATORS
sshmitted to you with NO OMISSIONS, unless permifted by the CBA or applicable law.) For this method,
youi MUST provide CBA lenguape that outlines your arbitrator selection process. Failure to submit this:
kanguage will delay processing Your request. (See next page)

300 Wematially request FMCS fo zppoint an srbifretor of its choicr whi was niot Jisted on any panels asserated
with this case, (Certify by signing rumber § below.)

d{ ) This case hos been SETTLED, Mo further sction iz required by FMCS.

5( ) This panel is unacceptable. A mew panc iz reqeested by permission of the CBA or bath - parties, {Centify by

signing on number & below. )
{ ) Paymontis mﬂmgi{uh.wknrmpmymﬂar}.ﬁhymdﬂurd p;um-:l: infiy below,

Name and Address: Amount: § Expires:
{ ¥Vis { JMasterCard () Discovery { ) American Express

Mumber:

hame and Addresa: . Amcunt: § Expires:
{ ) Visa { ) MasterCard { ) Discovery { ) American Exgress

Mumbis:

Requirements: # of Acbiirators: 4 ¥hemopolitan { } Subregion { }Regicn
Special Requiraments: {example, NAA, AAA, Aftorney, cxclusions)

Emplover Representiative Date Uinicin;: Reprasentative Dt
Allison Kheel, Attorney Addmn Leving, Attamey _
WYE County Mave County Management Emplayee Aszociation
30008, Pouwrth Streed G105, Minth Street
Suis 1500 Las Vegas, WY 30101
Las Vegas, NV 89101 ' )
Phone: {(T0Z)B62-3817 Phone: (702)386-05346
Emuil; akheel@tisherphillips. com Emnil: jharper@danislmarks net
h. 1 contify that both parties have agreed to the:above Instrustons and Appeintment Sistement and that [ am
authorized to respond for both parties.
SIGNATLIRE: Dhate:
Shakima Wright _
Case Administrator Please emnail this form to arbitration@ fimes.zov
Phone: (202)808-5325

Ernail: swrightifimes gov



1 you checked number 2 plesse rank ALL ARBITRATORS submitted to you with NC OMISSIONS, unless
permitted by the CBA or applicable low.) -

T e

=

12,

13

Id.
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APPOINTMENT STATEMENT

The arbirator you sedect is an indepandant contracior whose refalionship fa solehy with the parties to the
dispute. Arbitrators on the FMOCS roster are subject 1o certain reporting requirements and to the ethical
slandards and proceduras set forth in the Code of Profassional Rﬁ;&ﬂlﬂlrﬂy for Arhitrators of Labor
Managernant Disputes and FMGS Arbitration Policles and Procedunes,

Howewer, under Fegeral Regulstions, FMCS has no power toc

(1) Compel parties to appear before an arbitrator;

(2 Enforce an agreement to arbitrate;

(3) Compal paries to arbitrate any igats;

() Influence, alter, orset aside decisione of arbiirators on the Rasier; or
(5% Compal, deny, or modiy payment of compensation to an- arbiratar,

A pasty who &5 displeasad with an arbiirator or hisiher decision may of may net heve further avenues of
redress, but FMGS is on no position bo advise or assist parlies who would have preferred a different réesult or
who were not happy with the arbéirator. FMCS may note of act upon allegations of violations of the Code or
ita arbitration policies by arbifrators. While rapeated complaints or findings of specific miscomduct may resull
in suspiansion of removal of an arbitrator from the FMCS roster, FMCS is unable (o fake any action or
provide any guldance that would alter or affect the outoome of an arbiration decision,

Yeur signature on the Instructions ta FMECS form indicates that you understand this appointment statement,



FMCS Form R-43 FEDERAL MEDIATION AND CONCILIATION SERVICE

WASHINGTON, DC 20427
REQUEST FOR AEBITRATION PANEL

Intermet Version Tracking ¥: Cased:  240113-02802 DPate:  DEART024
1. EMPLOYER -
Company MNami: MYE County
Represeniative Mame: (Last) Ehssl {Firsty - Allison {Inktial)
City:  Las Vegas State:  Mevada Zip Code: B2
Fax;

: iagement Empl iy Local #;

Representative Mame: (Last) Levine (Firsth  Adam {Initial)

Fax:
3, Site of Dispute: Citys Pubrusp Statei  Mewdy  ZipCoder®  EI0MB
. ; tg;wmd for Metropalitan Selsclion
4. Belect the pare] of arbitratoes from below or see “Specls] Bequirmments™ oo pags 2.
B Regional ) Sub-Regional O Metropolitan  (May eross mste boundasies. )
5, Type of Tssue: Binding Fact Fasding/Interes Arhitration for Mew Contrest (NOMEA)
& Panel Slze § A pamel of {7} nams i el prévidied -[7 this %8 oniilsenad réguest, o0 must altach o relévint eoniiaet Binpage which specifies
i defitrend mumber o eemify™ on Page2 that both partics have ngteed to the sumber specifing
7. Typeof Indartry: [ Private Sector i Srate br Local Governnssat: [ Federal Government
& Payment Options: 317500 per panel R SL00A00 TF FILED AT arbitration. fmes. gov
O CheskManey Grder Mame an Acconnd: _ Typer Personal Checking [  Businsss Checking ]
{SER DRSCLOKURE STATEMENT O PAGE TWO IF FAYRENT i BY CHECK) Personal Savings o
1 ABA Roubing Mumbern Checking Aveti:
1 Cheek 1o split payment evenly Pay.Gaoy Treckingd:
(3 wiza 1 MASTERCARD [} AMERICAM TXPRESS 1 IHGCOVER [ FREPAID ACCOUNT
Nlml'[,'i:h R RV RS RS Paid b 0 Uslee 1 Ermployer Amuamd iE[ﬂ]._W
O Wumtneri s = Expires: Month % Yo iy
3 VIS A [ MASTERCAKD [P AMERIAN EXPRESS [ DEOOVER O PREEAID ACCOLUNT
Mansei 3} Paldby:  Olpion  DHmphoyer At
Card Musnber: Bugires:  Monih; Year:
ALL fir Federnl Agencies ALC# _ Prepuyimsnl #:
9, Signatures:  Hmployer: | Uden: Adims Levies ((2}06-0538) 11R2004

PAPERWORK REDUCTHON ACT MOTICE: The safimbted burden sisodisted with this oollectnon af mSsemation i 10 ritiTuAsd e Sempondent. Cgamnmmends conceming
i isccmirecy f Hhis tpoirdes extimibe aned sageations. for redusing Wiy eodes should be sent tothe Gifcn of el Simanasl, Fedem| Medistio sd Concilistion Smyvice,
D000 K Srreal, HW, Washingiom, [ 2427 6 ihe Paperyods Bedaction Broject WT6-0000, Office of Mansgernenl and Bidpet, Wshingion, DC 10403,



REQUEST FOR ARBITRATION PANEL
SPECIAL REQUIREMENTS

Mate: - ALL requests on this page must be “CERTIFIED" a2 jointly agreed AND signed below.
Requests on this page will NOT be honored without proper certification,

Select panel from Nationwide

EXPEDITED ARBITRATION under FMCS Procedures

{See FMCS Arbitration Palicies and Procedurcs, Subpart 1), Section 140417 for specific requirements for Expedited
Arbitration.)

o0

(RGANTZATIONS or CERTIFICATIONS:
ClAttomey  TIAAA (Amercan Arbitration Assoc ) ENAA (Nationil Academy of hﬁhm}
EVideo Arbiation  [J In Person Ready

SPECIALIZATIONS:
Industry Specialization:

Issue Specialization::  Fact finding

ADDITTONAL REQUIREMENTS: (For example, geographical resirictions, exclusions of arbitrators)

A pnm:l will be sent based upon the request of a single party. If “Special Requirements™ are listed or “Expedited
Arbitration™ iz requested, you MUST eertify that all parties jomtly agree to these requests. This also applies to additional panel requests.
Tf your contract combains thess “Specinl Requirements,” including “Expedited Arbitrafion,” submit a copy of the relevant contrace language
anly. A submission of a panel ehould mot be.constried as anyihing more than complinnce with & request and does not reflect on the substance

or arbirability of the isseelz) in dispute.

E certify that the above is jointly apreed,
Signature: On behalfof: O Union: £ Employer

NOTICE TO CUSTOMERS MAKING PAYMENT BY CHECK
Autirarization o Convert Your Chreck: If you send us & check to make your payment, your check will be converted into an electromic
fund transfer, “Electronic fund transfer® iz the term vsed ta refer to the process in which we electronically fnstruct your financial
institution to transfer funds from your actount o our account, rather than processing your check. By sending your completed,
signed check to us, vou nuthorize s to sean your check and to use the account nformation from your check to make ao electronic
fund transfer from your account for the same amount a5 the cheek, 17 the electronic fund transfer cannot be processed for technical
reasnns, you suthorize ux to process yoar original check

Tnenfficient Funds: The electeonte firnd transfor from your scoount will osually occor within 24 howes, which iz faster thamn a check
is normaily processeil. | Therefore, make sure there are sufficicat fonds svailable in your cheching sccount when you send us your
chick. IFthe electronic furd transfer-cannof be completed because of fnsufficiént Ninds, wé will not resabmlt ile cheek information
fur elecironic fund tragsfer. Your bank may charge you a fee for insufficient Tunds.

Tramsaction fnformotion: The electronie fond tennsfor from your aeeount will be-on the account statement you received from Your
financizl mstitution. However, the trangfer may be in a different place on your statcment than the place where your checks normully
appear. For example, it may appear under “other withdrawals” or “ather transactions.” You will not receive your original check
back from your financisl institwtion. For security ressons, we will destroy your original check, but we will keep a copy of the check
for record keeping purposes,



AMDRIA S. KNAPP FMCS-2282

Email: ANDRIAKGEABRTHLINENET  (Preferred Contact Method)
Presint Ocenpation Ashitration, Mediation and Dispute Resohution

Mailing Address .
739 35th Avernie

2210441

PROFESSIONAL STATEMENT

Extensive arbitration nod mediation expesience of over 33 yeass, ina wide variety of induistries and with 2
wide vatiety of jssaex, in both labor and emplopment arenas. [n wddition, T have extersive experience
m-:hmg and Jecturing on bibor and eoaployment bw, arbitration, medinon ind collective bargaining

g o tations.

PROD FEEEIGMLAFHH&WE’
Mationsl Academy of Arhitrators
Amencan Arbitration Association

EDUCATION

D Lavw Hagvard Um'ﬂs.lt:r 1976
‘BA Ecopomics Duke Universty 1970

CERTIFICATIONS

Attomey

Wadeo Arbitmuon Capabbe
In Person Resdy

Law - Califormiz 1994

ARBITMTIHNELABCIR RELATIONS EXPERIENCE

Ciokien Crate Unf-.rtﬂitj' Law School - Visifing me-:mm' Labor 8 Employment Law, 1990 - 1991

Genrge Washington University Mational Law Center - ‘i.i"amng Prafessor, Labor & Emplopment Law, 1969
- 1900

Hastings C-n-]}:g;nfm: Law - Adpmct Professor, Labor Arbitration & Negotations, 1285 - 1988

Universty of Pimshurph Law School - Assistant I"‘mfmur,l.mh-ur-!'-: Ermployemens Law, 1978 . 1985

Boston College Law School - Asistant Professor, Reseasch & Wiinng, Negotiations, 1976 - 1978

INDUSTRIES

Aczospace, Agniculinee, Airlines, Alamimm, Automotive, Bakery, Beverage, Brewery, Broadcasong,
Cement, Chemicels, Clothing, Communications, Hdueation, Blecrronics, Enterminment/ares, Food
s/ prog/ service, Health cane, Hospital/ nuning home, Hoteli/ motels/ casinos /resorts, Iron, Luniber,
Machinery, Mazitime, Meat packing, Metl fabocation, Muing, Nucear enetry, Office workers/ derical,
Crpansations, ‘Paint & varnish, Petroleue /petrochernicals, Plarmaceuticals, Plastics,
Plumbing, Police & fire, Printing &: publuhing, Prison guud PuhBic sectir gricvance, Pubbe: bectos
wntesest, Pulp & paper, Raileosds, Refogeation/HVAC, Restaurnts, Retadl stores, Rubber/tire,
El—npbn.ﬂdmll"d;_v ack, Steel, Transporistion, Truckang & sorsge, Uil Wisehowing

ISSUES

Absenteeirm, Affrmative seton, Age, Adbitrahdity, Bargamiig une wook, Bomes frings benafas, Conduoet
(i [fechuty persomal), Cun—af—hmgplf,ﬂ:mu:h\flmhﬂd? DHsdplivie {d‘ltthlthJ Disgcyphine (oo

Fage |



ANDRIA S. KNAPP FMCS-2382

discharge), Discrimination, Do akoohol offenses, Fact nding, Fnrgr, henefits, Génder, Grievance
mediation, Heatlth/hospislzation, Fidng practicss, Holidey pay, Hobdays, Incentwve pay, Insurance, fob
chamification & rates, Job performance, fob pnmngfbdchg.]mﬂdrmpd didpure,

Layoffe/ bumping/recall, Leave, Masagement rights, Mesit pay, Mational ongin, Official time, Crvertune
Pay, Past practices, Pension and welfare plans, Promotion, Race, Religion, Retirement, Safety/ health
condings; Sendorty, Severance m}],ﬁuﬂi.llnrﬁimmi, Stnkes/ lockoutsarork m;;.pigm,l'thurdmm,
Subontricting/ contracting out, Tenure/ nesppointmient, Uniliseel, nion secanty, Vacation, Vacation
pay. Violence or theeats, Wages, Work Houss/Schedules,/ Assignments, Working conditions) work orders

ARBITRATION ROSTERS
EMCS Arbimation Roster; AAA; CSMCS

PUBLISHED CASES
1 dix not st decisinns e publication.

RATES/POLICIES

Per Diiem: $2,600.00

Per digsn i §2400 for each day or portion thereof spent hearing 4 case. 1F 2 hearing day lasts mare than 8
hours, 2 prossted per diesn may be chagged, Stody fime is charged a1 $2400 per duy for each day spent
preparing sn arbitration qpmn:huand award. Study time will be procsted by the balf day For pareial diye
devoted o sich preparition.

Cancellaion: $2,000.00
One day's perdiem will he ssessed lor each scheduled huwrg diyﬂutndw:g-ﬂd ar canceled h}"lf'ﬁ:'
pavties within ﬂ{ﬂ:‘ﬂkﬂiﬂrmﬂﬂ.ﬂ] of the date aFthe hearing. Motfication by writing o by td&p-I'rm:! e -

il is scoeptable

Expenses - Actual expenses (roch as meals, lodging, parking and tolls) aze charged as incurved.
Mileage is billed at $0.50 pes mile forany wavel owes 5l niles round trip Brom my office.

These & no churge for costs of administration, docketing, or prepacation and dissribution of swsrds,

Air Fare will be charged 4 fncosred, coach cliss. Clients will be responsshle for the entire faze, not just aa
airline change fee, if they postoone or cance] & hearitig less than two weehks prior mﬂn:.sdnduhd daie.

Travel Time: Travel time over four hours is changed o - proratsd per diem basis. Travel time is also
charped if travel is requiced on the day before or after a hearing, or if hearing time plos travel tme exceeds
toveles bours . a single. day.

Tnterest arhitratiom  §3,00000

lﬂﬂmﬂhnﬂmnmﬂﬂuﬁndﬂgar:-t eck 4 per dies o §3000 for hearing and snody time, The pae
diem for grievance mediation ks $3000, but # no sdditinnad change for study and preparatinn tme fo
mnemeoriakee sy seitlements. reached.



JAN STIGLITZ FMCS-2792

Email: jsiewstedy  (Preferred Contsct Method)
Present Oceupation Arbitrator and mediator

Mailing Addreas
14462 GARDEN TRL
SAN DIEGO, CA 92127

{adNR07-5890

PROFESSIONAL STATEMENT

I view py position s &n integral part of the dispute sesolution process created by the parties, | secognine
dntmgpuwmkmvahmmmdbr&atnﬂmmhmmdpwhrﬁwhmbmgumﬂgwmm
thiat the parties have seached. | also recognize that the purties have o confiniing relsrionship with each
othes and that my decisions will have an impact on that continsing relanionship. In conducting heanngs, [
welcame couperation and expest civility.

PROFESSIONAL AFFILIATIONS
Mational Academy of Abitrators
American Asbiteation Asserciimion
LERA

EDUCATION

LLM Labot Law Harvaed Univ 1980

1D Lawe Albanoy Law School 1975

BA English St Uniw New Yordk-taffalo 1970

CERTIFICATIONS
ﬂrtu?m:].r )

Widen g’l.xhit:ﬂinn l:-a.phhh:
Law - Califorma 1982
Lswr = Mew York 19765

ARBITRATION/LABOR RELATIONS EXPERIENCE

California Westem Sclinol Law - Professor, 1980 - 2018

Attornéey Genesal, State of Mew York - Adzistant Anomey General, 1977 - 1999

Gordon, Shechtman & Gordon - Atorney, 1975 - 1977

INDUSTRIES

Aeraspace, Agriculture, Alsminurm, Autometive, Bakery, Beverape, Brewery, Brondeasnng, Budding
products, Canning, Cernenit, Chernicals, Clothing, Communications, Conatruction, Dairy, Diisnitlery,
Education, Elecerical Equipment/ Appliances, Elecmanics, Botertdnment /arts, Fled & fertiizer, Food
manu/proc/service, Foundry, Furnitare, Health care, Hospatal foursiag home,

Hotels/ motels feasinas/sesonts, [ron, Lumbes, Machinery, Mest packiog, Meeal Babeeation, Mining, Office
workers /clenical, Orgarizstons, Packaging, Petrolenm/petrochemicals, Pﬁﬂm#ﬂlﬁﬂh, Plasticy,

Plumbing, Police & fire, Printing & publishing, Prison guard, Public sectar Publia secror
interest, Pulp & paper, Real estate, Refrigenition/ HVAC, Resiausimrs, Re stores, Shiphuilding/ dry-
dock, Sports, Stone/quarty, Textile, Transpostation, Trucking & storage, Urilivies, W:r:hmmﬂg
IS5UES

Absentesizm, Age, Asbitrability, Basgaining ann work, Bonus fringe benefits, Conduct {off-dhty/

Pogs |



JAN STIGLITZ FMCS-2792

pecsonal), Cost-of-lving pay, Demotion, [isabidiey, Discipline (discharge), Dﬁmphm (non-discharge),
Discrimination, Drug/alochol offenses, Fact finding, Pringe benefirs, Geader, Grievance mediation,
Health/hospitalization, Hiring practices, Heliday pay, Holidays, Inceative pay, Insurance, Job clussificanan
& rates, Job pu:tfumm:.jnh posting,/bidding, Jurisdictional dispute, Layoffs Mbumping/ recall, Leave,

« Merir pay, National onigin, Officisl tme, Overtme Pay, Past practices, Pension and
welfare pﬂ:&lﬁ Pension claim (fed statute}, Promotion, Race, Religion, Rearemen, Safety /health
“conditions, Seniority, Severance pay, Seoul hafsssment, Straes/sckiousts furork stoppages,/alowdowns,
Subrontrectingcontmeting out, Tenure /reappointment, Unilateral, Union secuty, Vacanon, Vacaton
pay, Violence or threats, Wages, Work Hours/Schedules/ Assignments, Warking conditions, work orders

PEREMANENT PAMNELS

Bay Asea Rapid Transit sad Affiliated Ussons; Cabiformia Stete University and Californis Teachers
Agsocition; Disvey and SEIU United Service Waorkers West, Health and Human Sesvices and NTELL;
Internsl Revenue Semvice and MTELL HI]H\II&.]{&EHUEQ Chmmnitrans and AT Local 1704; Southern
California Gas Co and UWUA: US. Borax and TEWT Local 30; UFCW Local 1564 and Smaths Food wod
[!.ruB: Um-.rmgr of California and AFSCME; University of Califoenia snd Tesmsters Local EDH'

University of Californiz and United Auto Workers

ARBITRATION ROSTERS
FMOS Ashitrasion Roster; American Arbiration Assoc, Labor, CA Mediation and Coneiliation Service; L.
A City Bmployee Relations Boaed

RATES/POLICIES:
Per Diiewn: $2,700.00
Per diem applies to hearings, dvward writing, intérim nalings, and any extensive pre of post-hearing
conference calls '

o

Cancellamon: §2,700.00)

Canceilation: 1f 1-2 days of hearing and/or tavel sre scheduled, 30 days notice required. 13 days of
hearing and/or travel are scheduled, 35 days notice required. 1f 4 or more days of hearing ad for trave] aee
scheduled, 45 day notice roquized. Cancellstinn fer imposed far each reserved day, whether for heéasing or

teavel,

Other: | am oot presently scheduling any in-person headngs outside of San Diego County. 1 am willing
seid able to condoct virmal bearings vie Zoom and anyother platform the parties might prefer.



JUAN C. GONIALEZ FMCS-4123

(Prefedred Contact Method)

Present Occupation Adbitaior and Medizror

M-Iﬁng Mﬂ.l!ﬂ-

1014 5. Westlake Blvd
14-190

Westlake Village, CA 21361

(424333400

PROFESSIONAL STATEMENT

Work History: 2012 to Preseat Labor Arbitsstor and Mediator; Since 2015 Hearng Officer LAUSLY 2000
to 2012 Commitsioner of Medition for FMUS- mediated over 600 contract negotiaticns :hdgf:u:—mec
cases mchading over 40 Exqual Emplayment Opportunity charges; 2007 to 2011 Adj Prefessor for Straus
Istinute of Dispute Resolution, Pepperdine Law S;hmiTqrhjug Principles and Practice of Mediahion &

Psychology of Condlict

PROFESSIONAL AFFILIATIONS

Dationa] Academy of Axbitston

American Arbitration Assocation

2014 Oesnce County LERA President

2019 102022 Southern CA LERA Bxecutive Dicectoy

EDUCATION

LLM Tax Law Logola Law Schoof 2015

JI¥ Lawe Whittier Law School 1998

MA Paychology Califomia State 1995

BA Pspchology Loyoly Marymount University 1985

CERTIFICATIONS
Anomey
WVideo Arbisrarion Capable
Eme - Califoens 1909

INDUSTRIES

Advertising, Acrospace, Agriculturs, Aliminum, Bakery, Beverage, Bmd-;ﬂhﬂg.ﬂmldmgpmdum
Canning, Cement, Chemicals, Clothing, Coanmunitatives, Construcnion, Education, Blectronics,
Entesturnrnent/axts, Feed & fertilizer, Food muau/proe /service, Foundry, Furmture, Glass/pottery,
Health cate, Fosptal fnursing hatne, Hotels fimotels feasinos /sesntts, Il.-hdunu-; Martme, Mest packing,
Metal Sshacation, Ciffice workers/ clesical, Onpunizations, Packaging, Paint & varnish,
Pumlmmfp;mhtmmih, Phasitics, Phamhing, Police & five, Prantmg Epublﬁ]ﬂng,l’ub!m SRELAE
grevance, Pulp & poper, Real entate, Restauants, Retail stores, Stooe/quay, Symphoay orchesto, Testile,
Teanspoctation, Tracking & worage, Utilities, Warehousing

ISSUES

Absesstesism, Ape, Arbitrability, Barpainiog unit work, Bonus Fisge benefits, Conduet (off-cuty/
personal), Cost-of-livng pay, Demotion, Disabilicy, Disciplne {dischurge), Discipline {non-discharge),
Dhscdeminntion, Dmg/alcobol offemses, Fringe benefit, Grender, Gridvance medintion,

Health/ bosprizkzation; Hirng practces, Holidsy pay, Holidays, Bncentive pay, Eusuﬂuc:,jnl:t classificanion
& rates, Job performance, Job posting//biddiny, Jusidictional dispote, Lageffs fhumping,recall, Leave,

foga |



JUAN C. GONZALEZ FMCS-4123

Manugement tights, Merit pay, MNational odgin, Official time, E}mﬂm:ﬁ:r, Past practices, Pension and
welfare plans, Promotion, Race, Religion, Retizement, Safety/health conditions, Senicrity, Severance pay,
Sl Mmmngﬂmtﬂmﬂmmhwi :mppngnfsﬁnuﬂma, Subeontricting/contracting out,
Tenize /seappoiniment, Undon security, Vacation, Vieation pay, Vielence or theeats, Wages, Work
Hﬂumf&h:dukafﬁuagﬂntma, Warking condstions, work ouders

PERMANENT PAMELS

AAA Compact Gaming Tribes; AMPTT and WGA Arbiration Pasel; Boeing & BAST Local 1553, Rasses
Permarente & CHA/UNAG/SEIU-UHW; LAUSD Hearing Officer; San Diego UNITE HERE Local 11
Health and Retirement Pension Pusid Panel; UNITE HERE Local 115 US Postal Service & APIWU Paned

ARBITRATION ROSTERS ) o _
FMCS Arbitsation Rester; American Atbiration Assocation (AAMA)

PUBLISHED CASES
Plons:

RATES/POLICIES .
Per Diern: $2,800.00
Full Per Diem Fes for bearmg(sh, study, aoned preparstion, and travel,

Cancellation; $2,200.00

Cancellation Fee Watved if 30-day notide or mode: A full per diem fee will be charged for each day seserved
for hearing only, if the heating is canceled or postpored by any party for any teasen less than 30 calendar
days prior to cach such date.

Adr Trapsportaon: §2,200.00
Main cahin gicfare and sirpost pasking sxpenscs will be charged 6o parses, Meals will not be charged.
Partics will also be charped For any cinceBanion foes or change Fees charged tae tochanges or cancellations

by the Parties,

Travel Time: $2,200.00

Trawed tivne will be chiirged st full day pec diem rate for sach day of ravel.
LqulExpmwMﬂugcwﬂinqtb:thugﬁjlnrht[mhngﬂnaCmmtf Mukw:]lnutbr.chn:gad_l"l.thng
will not be charged. Hotel, i {or car rentad) and aizpost pasking expenses wilk be charged 1o parties. Meals
will nat be charged. Parties will alsa be charged foc any cancellanon fees or change fees chasged due to.
changes or cancelfanions by the Pasties.

Interest on Past-due Payments: $2,200:00
An sanual interest rate of 5% (foom the date of invoice) will be charped for any isvoizes ot paid within &
manths of billing

Other §4.800.00 .
Per Diem for Medistion of Litigaton dapute or CBA pegotivgnns. Ne cancellation fee.

Prag 3



PATRICK J. HALTER FMC5-3112

Email: PATRICKHALTERSZ@GMAIL COM  (Preferred Contuct Method)
Preieat Occupation Impartial Asbirraros

Mailing Addrcss Addidenal Addresses
18723 Via Princessa; Apt, 3% Scattle, WA SBIIT
Santa Clamra, CA #1587 Brooklyn, 3 11201

‘ Houseon, TH 77024
[SOSE0-46 54
PROFESSIONAL STATEMENT

My practice model i the NAA\FMCS\AAA Code of Professions] Responsibility in Labor-Managernent
Disputes, ABA Canons of Ethics and Professional Practice and College of Labor and Emplopment
Lawyers' Principles of Civility and Professionalism. Bach case is anopporunity o serve and advance the
prectice of labor relations for advocares and oewtrals. My coaft and trade encatmpass peOfOTC HCHTIHES in
all 4ectoes {private, non-profit, Federal, state, local, political subdivisions with tax authority). Experienced
with med-arh, grievsnce and interest arbitration, public safety vestigations, factfinding, card check,
electicns, eatly intervension review. Casé commentaries publicstions: Communaty sve. firse respondes
search, adaprive ski patmol,

PROFESSIONAL AFFILIATIONS
Mianonal Academy of Arbitrators
Amencan Arhitration Associition
ABA

ACE

AHLA

AT

LERA

DA

MARR

EDUCATION

BA History and English Arizooz State University

MPA Public Finance and Lebor Relations Indizna Eniversity

Fellowrship post-grad. Applied Bconomies Johns Hopking University

CPEs - due process, fair hesring, sdmin law, evidence, police Hability, torts; conizcts, motions practice
Tational Judicial College L. of Mevada

CERTIFICATIONS

Video Arbmation Capahble

In Person Ready

Workplace Investigntor (ANSE certificancn i progress) - Asseoation of Workplce Investipatoss 2020
Arbderation - International Labor - Tnetinite of Chartered Arbatrators 2015

Law Enforcement - Gity oF Alluguergue’ Stare P11 Citizens Academy 2012

ALY\ Hearing Officer - Mational Asgneistion of AL 2000

ARBITRATION/LABOR RELATIONS EXPERIENCE

City of Alhuguerque Labor-Managesnent Relations Board (AFSCME, CWA, FOP, IAFF, UTL) - Char,
2008 - 2015

MM Pub Empl Lab Rels Bd - Director, 1999 - 2001



PATRICK J. HALTER FMCS-3112°

1 § Fedenal Svc PForeign Secy Trnpasse Disputes Panel - Staff Associate, 1993 - 1999

INDUSTRIES
Advertising, Asroypace, Agriculnore, Atrdines, Afammumn, Automotree, Bakery, Baskmg, Beverage,
Brewery, Brosdoasting, Boilding products, Canning, Cement, Chemicals, Clothing, Caal, Communications,
Constction, Dairy, Distillery, Educstion, Blectrical Fguipnent/ Appisnces, Blecizonics,
Entertsinment/asts, Feed & fertilizer, Food manu//proc//seevice, Foundry, Furniture, Glass/pottery, Grain
mll, Health care, Hospinal norsiog homee, Hedels/ enotels/ casines fresonts, Tron, Lumber, Machinery,
Maritirme, Meat packing, Metal fabrication, Mining, Nuclear caergy, Office wotkers/derical, Onganizations,
Packaging, Paint & varnish, Petroleum) petrochemicals, Phasmacenticals, Plustics, Plumbing, Potice & fre,
Printing & publishing, Prison gusrd, Public sector grievance, Public sector interest, Pulp & paper,
Raflroads, Real estate, Refrigerution /[HV AL, Restaurants, Retall stoses, Rubber/tice, Shiphuilding/doy-
dock, Sports, Steel, Stane,/ quarey, Symphony orchestrs, Textile, Tobaceo, Transpotution, Trscking &
storage, Upholstering, Diites, Wicelousing B

ES5UES

Absenteeisn, Ape, Atbitability, Barpsining unit work, Bonus frnge benefits, Conduct (pif-duty/
-personal), Cost-of-living pay, Demation, Disshility, Discipline (discharpe), Discpline (non-discharge),
Discrimiriation, Dovg/alcobiol offenses, Fact finding, Prnge benefits, Gender, Grievance mediation,
Health/ hospimlization, Hiring practices, Holiday pay, Holidays, Incentive pay, Tnsuranee, Job clazsificaton
& rates, [ob pecformnce, Job posunghiddiog, Jusisdictional dispute, Layofis /bumpingf recall, Leave,
Management dghes, Mezit pay, Mational acigin, Official ame, Other (please specify), Overtioe Pay, Past
practices, Pension and welfare plans, Pensdon chibm (fed. statute), Promotion, Race, Religion, Retirement,
Safiety /healils conditions, Seniority, Severaace pay, Sexval hasassment, Serikes flockoues /ot
stoppages,slowdowns, Subcoptracting/contacting out, Temare/reappointment, Unson securnty, Vacation,
Vacation pay, Viclence or threats, Wages, Work Hours/Schedules/ Assignments, Working
conditions work orders

PERMANENT PANELS .
“The Suip” Las Veges Casinos & Resons, & Culinary Workess Union; AFTRA/Screen Aceors Cruihd
(SAG) Artist- Talent Agenr Dispotes; American Heskh Law Assn. Asbitration Papel - Employment &
Labor; Bay Ares Californis Rapid Transit\ Law Enforcement; Clatk County (Las Vegas NV} Schoal
Diistriet and NEA: DHS Customs and Barder Protection\MTEU ; FAA/NATCA (Mational, NW and SW
R:gl.msj, Fraeport McMoRan Employes Admration Govermance Panel; ]Cmgen. Simith's, King
“Boopers\ FCW, Natonal Radeoad Adjustrent Bonsd - Fiest & Third Divizions, PLBs; SBAs; Panama
Capal & TAFFAIBT\NMU\MTC\POP\OPEIL; State of Alaska)\Masters, Mates & Pilots; Texss Chapter
143 Appeals Local Govt, Code; U5, Postal Serviee\ APWU, NALC; Undted Parcel Service & ‘Teamarers;
USIIA Food Ingp Sve - AFGE ; Washington State Law Enfoscement Disciplinuey Grevances

ARBITRATION ROSTERS

FMCS Arbitration Roster; AAA Labor, Commersial, Employment, Consmmes Panels; AAA Nzoonal
Health Cate Pancl; ABA Employment Disputes Panel; Uiy of Log Angeles PERB; Gty of Phoenx PERB;
FIMEA Arbiiraiion and Mediztion Panels; National Medation Board; Mebraska Indusinal Compmson
Special Magistrate; Public Employes Labar Beards: AK, CA, DXC, T, TD, 18, MT, NE, NM, NV, OK,
OR, WA, Virgin Ishinds

PUBLISHED CASES

Cases acposs-the-board industries and issues (economic snd non-economic) published by natsanal reperter
services CCH, LRP, Bloombergh BMA, West Law. Crses cited in treatises such i3 Flow Arhitration Works;
Principis of Federal Sector Arbitration (Dewey Publisking), BMA's Discharge and Discipline, Lexis' Labor
and Employment Atbitcation; Rights of Law Enforcetnent Offieers (LRIS Publisher); Contnbutor Chaptes,
Dhuty of Fair Representation, How Arhitation Woeks; Ednos, MAA Aol Proceedings (BNA), editor

Poage 2



PATRICK J. HALTER FMC3-3112

Federsl Service Labor Law Review.

RATES/POLICIES'

Per Diem: $1,60000 _

Applics for grievance arhitration, interest acbittation, fct-fading. med-arh is $1,600.00 per dieen. Joint and
several labitity applies for pagment of fee. Arbittator open to alicrmative compensation wrmangements,

Cancellation: §1,600.00

Applies when bess than 30 calendar days notice of cancellation or change in hearbng date for any reason;
applies to videoconference hearings and when partics decide to proceed with briefs in bew of heating. Joint
anid several liahility apples on payment of fec.

Expenses; Actual expenses inveiced to parties, this inclades enncellation fees for bodging and
transpoctation. Travel time in éxcess of 3 hours is pro-rated. Joint and sevesal liability spplies on papment
of expenses.

Peage 3



PAUL D. ROOSE FMCS-4152

Email: PAULBQOSEGGGDRINET | (Profecred Contac Methad)
Present Oceupation Arbitrator and Mediats

Mailing Address
1300 Clay Stieet
Orakland, CAD4612

(51066325

PROFESSIONALSTATEMENT

Arbitrator, toediator and factfinder Taul Koo has beena leaderin the field of labor rebetions for over
thirty years: In May 2012, he left his positon as the hiead of the Califorma Sinte Mediation sod Contilation
Sevice (CSMCS] to kunch a practice as 3 labor-managevent neatral. He has been x member of the
Mational Academy of Arhirstors since May 2018,

PROFESSIONAL AFFILIATIONS
‘Mational Academy of Achiteanors
Ametican Adbfration Association
Assac, for Conflict Resohtion

Labor and Employment Ressazch Adsoc

EDUCATION
BA History Swarthmore College 1974

CERTIFICATIONS

Video Arbitmtion Capakle

Iri Persin Ready

Medistor Certificate - Humboldt Seate Unirersty 1999

ARBITRATION/LABOR RELATIONS EXPERIENCE

€A Seate Mediation and Concliation Sesviee - Superviang Conciliator (Chief), 2005 - 2012
CA Stare Mediation and Concliation Servics - Mediator, 1998 - 2005

Healthcare Wirkers Local 250 - SEIU - Lead Field Represenmive, 1991 - 1997

Mot Assoe. of Lettes Carers Branch 11171 - President, 1983 - 1991

1S Postal Service: - Letter Carriet / Shop Steward / Chief Steward, 1978 - 1983

INDUSTRIES

Aezospace, Agriculiure, Bulding products, Dairy, Edueatinn, Food wany/ proc/ service, Health care,
Haspatal/ mursicg home, Heteh/motely/ casinos/ resors, Matitime, Metl ibsication, Offiee
workers/ dencal, Organizations, Police & fire, Priton gumed, Poblic sector grievance, Public sector interest,
Resmuzants, Tramspoitnos, Trocking & storsge, Utilities, Warelaeung

T38UES

Absentecism, Age, Asbitrubility, Bagainiag uait work, Bonus fringe benefits, Conduct [off -duty/
pecsanal), Cost-of-bving pay, Demotion, Dissbility, Dicipline (dischasge), Ducipline (non-discharge),
Discrmination, D/ sloohol ofecses, Face finding, Fooge benefits, Gender; Grievence medunos,
Health/ bospialization, Hirng practices, Holday pay, Holiduys, Ineentive pay, Insarance, Job clssfication
& rates, Job performance, Job posting/bidding, Junsdictonal dispute, Layofis; hunping / recall, Leave,
Munapement rights, Mert pay, Matons] origin, Official tme, Oventizre Pay, Past practices, Pension and

Fooe |



PAUL D. ROOSE FMCS-4152

wﬁfm-plmgﬁfm:.nm-a,ﬂur_, ; Rx:lnmr:m:. &nf:tj.."'h!a]ﬂ:l corditions, Seniory, Smmmtpi:.r.
Sexnal harassment, Strkes/Sckouss ook ﬂupmﬂfmﬁuhrmmﬂwmm 04,
“Temure/ rrappointment, Unilateral, Union scounty, Vacution, Vicwion pay, Vielence o thoeats, Wages,
Work Hows/ Schedules/ Asmgpmmens, Working conditions/ work orders

PERMANENT PANELS . _ .

Univ. of CA - APSCME, AFT, Teamsters & UAW, ATT Nostheen CA - CWA; Bay Area Rapid Transit -
AT & SEIU; Brentwiood Union Schiool Dist. - CTA 8 CSEA; CA State Unsversity - Tearnsters / SETC
B CFA # CSUBL,; CaliE Pacific Med. Ctr. - NUHW; Ciry and Connty of San Francesco: - SEIU; Santa
Clara County - SEIU & County Counsel Atiorneys ; Santa Clira County IHSS - SEIU; Stanford Universuy
-SEILL UC Davis - TAFF

ARBITRATION ROSTERS

FMCS Asbitration Roster; American Achitration Association - Lubor Panel,  CA Public Employment
Belatings Boatd MMBA Facifinder Panel, CA State Medistion and Contiliation Service; City of Los
Angeles Employmens Refations Board Arbitrator Pavel; National Mediation Board Rester of Arbitrators;
Mevada Employee- Management Mediators Roster; Ovepon FErnployment Relations Board Panel of
Arbirators; Washington Public Employment Relations Commizsinn Dispute Resohstion Panel

PUBLISHED CASES

Please see my websie for published xwards hitps/ Swww gﬁﬁﬂgltmdﬁputﬂmhm“mmfpwﬂ
decizions/

RATES/POLICIES

Fer Drienn: §2,400.00

Foreach hearing day, See cancellatson policy

Cascellatsons $1200 cancellation fee unless cancelled 28 days prios o heaging. $2400 cancellstion fre
uniess cancelled 24 houes prior 1o hearing.

Expenses Eaxpemses charged us per FMCS poiicy,

Travel Time: Travel time chazged at $200 per boar for all heading locations beyond a two hour drive from
Cakland, CA. Cap is $1200 round trip for wavel within Califoenta, §2400 foc travel to other states.

Cnher: §400 per biour for file review and wertmg toe..

Pope 2



RICHARD D. FINCHER FMCS 3541

{Preferred Contact Method)

Present Qrccupation Laboe Arbirrator, Medistor, Instnactor, Insnute for Conflict Resolution, Cornell
L niversity

M "Iiﬂ ‘ i I e
10308 nrth 494 plice
Paradise Valley, AZ, 85253

(4801)091-0479

PROFESSIONAL E.TAWT i %, W
Thirty ; Erience in, r-rasmagement celations, mchidiog 1 bw, giaewance arbitsabon, i
mﬂmﬁaﬁiﬂzm “Tarenty years 28 2 full-time hbor n_rbium:,maiiih:r, arsd Facalitator of interes-
Feemer Chair of the Phoenis Employmen Relatioss Board (PERB)and former Chairof the Paradise
Valley Public Safery Retiternent Board (PEPRE}.

Former member of IBEW wnd Retnd Clerks International Unson

PROFESSIONAL AFFILIATIONS

Matiomil Academy of Arbitators

Association for Conflict Resolunon (ACR)

Tatemational Scholar 1o Labor Law and Dispute Resohition o Ase
Labor and Employment Relations: Assocaition (LERA)

National Academy of Arbitrators (NAA] _
Scheinman Testinie. for Condlict Resolution, Comell Unverssy
Seare Bar of Ao '

EDUCATION B ) _
I Laow, Initern to Manons] Lahor Relutions Board (NLRB), Region 13, Chécago DiePaul Universty Collige
ofLaar 1982

5 Labor Relations snd Dispute Resolution - Cornell Urivessiy 1973

CERTIFICATIONS

Anomey |

Video Arbitratzon Capalibe

In Person Resdy _

Adwanced Practiboner in Workphce Medistion - hﬁu_:iﬂd;an for Contlice m-:_h:mu {ACR) 2005
Advuoced Practtioner in Labordchitraton - Assoclation for Conflact Resolution (ACR) 2005

Law - State of Arxons 2000

Lo - St of Califomes 1987
Larar = Seate of linois 1982

ARBITRATION/LABOR RELATIONS EXFERIENCE

Honeywll Acrospuce - Vice:Presdent, Human Resowroes, 1994 - 1998

Baxter Healthcare Comporation - Chief Labor and Eabor Law Counsel, 1983 - 1995
Amencen Arhitration Associton - Advocacy Traner in Labor Relbitions | 15977 - 1952

Page |



RICHARD D. FINCHER FMC5-3541

INDUSTRIES

Agrospace, Agriculture, Adrfines, Aliminum, Ausofsotve, Bakery, Beverage, Brewery, Broadcasting,
Canning, Cement, Chemieals, Clothng, Coal, Communications, Constroction, Dairy, DistiBery, -Educstion,
Electrical Eeuiprent/ Apphances, Electronics, Eaestainenent/ axts, Feed & ferglizer, Food _
MTWM‘F&MEQQ.FM s/ pottery, Gerain mill, Health care, Hospital) tursing bome,
Hatels/ motelsf casinas/ resarts, Tron, Lumber, Machinery, Martme, Mest packing, Meral fabocation,
Mining, MNuclear energy, Office workers, clerenl, Orgunizations, Packaging, Paint & varnish,

Petslium, petcochemicals, Pharmaceuticals, Plastics, Phambirig, Police. 8 fire, Printing & pubishing,
Prison guard, Public sector grevance, Public sector integest, Pulp & paper, Radlrouds, Real estate,
Refrigeraton/ HVAC, Restirants, Rerail stoes, Riblber/tire, Shipbusbding / dey-dock, Sports, Steel,
Stepe/ quaey, Textile, Tobacoo, Tramsportation, Tmcking & storage, Warehousing

ISSUES
Absenterism, Affemative setion, Age, Arhiteabiity, Basgaining voit work, Bomus funge benefis, Conduct
(afi-chity/ persomal), Cost-of-ving pay, Demotion, Disability, Discipline {discharge), Disciplin (noa-

i Diserimemation, Ding/ slohol offenses, Fuct fimding, Fringe benefits; Gender, (irtevance
mediation, Health/ hospimimation, Hiring practices, Holiday pay, Hobdays, Incentive pay, Inmucance, Job
classification & rates, Job performance, job postigbidding, Jursdictonal dispute, o
Lagoffs/ bumping/recall, Leave, Management srights, Merit pay, Official tme, Other (please specify),
COwertisne Pay, Past poactices, Pension and welfare plans; Penson chaim {fed. statee), Promotion, Race,
Religion, Resrement, Safety/bealh conditions, Sendarity, Sevetunce pay, Sexual harassment,

Stedoes Inckouts/work stoppages/ owdowns, Subcontracting,/contracting our, Tenure/ eappointmen,
Union security, Vacation, Varation pay, Vielesce of theeats, Wages, Work Hours/ Schedules/ Assignments,
Wonking conditions, work orders '

PERMANENT PANELS o
Clark County 1 SEIU (Nevadals Frys Grocers and UBFCWU; Inteonal Revenue Sevice and NTEL;
Crwest Intl and CWA; Socil Security Advinistration ; Undon Pacific Radroad and TWL; United States:
Postal Sexvice Jurisdictional Panel ; US Busean of Prisons, DO] ; US Custorni nd Border Patrol

ARBITRATION ROSTERS

FMCS Arhitration Roster: Az Agnoutnical Employment Relusons Board; Crvil Sérvice Board, City of

Phoentx, Atizorm ; Financal Industey Regulatory Authority (FINRA) MNational Mediton Board (NME);
Phoenix Public Employmens Relations Board (PERBY;, Sute of Arzona Academic Hearing Pancl

RATES/FOLICIES

Per Diiern: §2,000.00

Fees inchide zesearch, drafting and final submission of the award. There ase no docketing or administrative
s The Foe will be equally charged unless otherwise agreed 1w by both parties in advasce. The normal

mdqlﬁ seven hours on the record. Motion practice s charged at $200 per howr, The Arbitestor will

mubmit an imerem iwoice fod payment.

Cancellation: $2,000.00

Cancellations. or postponcments witkin 21 caleodsr duys of the scheduled day will be charged one full duy,
urless T am able 1o subsaite another hearng. Fos heargs scheduled for two days of mate, the
cancellation: period is 3 days. Cancelltinn or postponement is effective at the time § voice muil is lefr it
ABD-90] 5479, o at the moie | recerve an email to dur effect
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ROBERT M. HIRSCH FMC3-3943

Email: RMEIBSCHE@GMAIL.COM (Preferred Contact Method)
Presént Orocupation Arbitrator, Mediator, Fact-finder, Hearing Oifficer

Mailing Address
Posz Office Box 170428
San Francisee, CA D417

{¥15)362-9999
PROFESSIONAL STATEMENT

T iave sevved a3 4 pesmanent neutral for more than 15 years. 1 am on overa 15 permanent panels and
perfotm asbitranon and,/or medintiznwork for the Federal Distrier Conrts, California State Courts, EEOC
and FINRA. Owver the past 15 years | bave arhitrated or medisted meose than 1200 cases incheding matiers.
rargig; From negotistions impasse (ffecting 1000 0f people) - disapline and discharge, BEC disputes -
contract clairs, Fiduciary Bresches - Wage & Houe Claims, Law Bafoscement.

PROFESSIOMAL AFFILIATIONS

Hational Acsdeniy oF Arbitraeors

American Atbiration Associaion

AAA, FINRA, CalPERB, CalsMOS, Membes-San Francisco Police Commission (Mayoral Appointes)

EDUCATION
153 Latw U.C Dvavis King Hall 1979
"AB. English Literatiwe Washington Unrversity 1976

CERTIFICATIONS

Attorney '

Video Arbitearion Capable

In Person Resdy

Mediator - U5, Dist Court (M.Dist. Ca) 2011
Arbiteates - FINRA 2000 '
Mediator - San Francisco Bar Assn 2009

ARBITRATION/LABOR RELATIONS EXPERIENCE
Robest M Hirsch ADR - Owner - Arhitrater/ Mediotor, 20006 - 2018
MeMorgan & Company - General Counsel, 1994 - 2005 _
Van Bougg, Weinberp, Roger & Rosenfeld - Attomey, 1980 - 1994

INDUSTRIES

Aidvertising, Actoapace, Agsicalmre, Aluminue, Ausomotive, Bakery, Baokang, Beverge, Broadossting,
Buililing products, Caneeng, Cement, Chemicals, Clathay, Communications, Comtrocton, Dairy,
Educanon, Blecireal Equipment/ Appliances, Electeonics, Entectainmern/ arts, Food maau/ proc/ servce,
Foundey, Furnituge, Health care, Hospitsl/ nursng borme, Howeby/ motels/ casinos,/ resorts, Iron, Lumber,
Machinery, Meast packing, Metal fabrication, Nuclear eoesgy, Office workers/ clerical, Cligaamations,
Packnging, Paint & acoish, Persoleun/ petrochericals, Pharmaceuticals, Phstics, Plumbing, Police & fize,
Priting & publishing. Prson gusnd, Publie secior grievance, Public sector iterest, Pulp & paper, Real
estate, Refrigreation/ TTVAC, Restmrsnts, Retad stores, Rubber/ tire, Spogts, Steel, Spmphbony orchentra,
Textile, Trirsportanon, Trcking & stomge, Upholsteriog, Utlites, Warchowmng

Poga |



ROBERT M. HIRSCH FMCS-3943

IS5UES . .
Absenteeism, Alfiomative action, Age, Arbitrability, Bargasning it work, Bonoe fringe benefits, Conducr
(ofE-dinty) pemanal, Cost-of-liviag pay, Demotion, Disability, Discipline (discharge], Discipline {pon-
discharge), Diiscrminazion, D/ alcohol offenses, Fact findig, Pringe benefits, Gender, Grevance
mediation, Heally/Ioeptalzation, Hirrg peactices, Holiday pay, Holidays, Incentive pay; Insurance, Job.
chssification & rates, Job performusce, Job posting/hidding, Judsdictionsl dispute,

Larjos s/ b recall, Leave, Maragemerit ights, Meet pay, Mational osigie, Official tme, Owvertime
TPay, Past practices, Pension and welfare plire, Penson claam (fed. stafuite), Promotion, Race, Religion,
Retirernent, Safety/ bealth conditions, Sendority, Severance pay, Sexual harassment, Strfes) Inckourswrodk
stoppages’ sowdoens, Subcontracting/ contracting ouit, Tenure/ reappointment, Urson serusity, Vacation,
Vacation pay, Viokace or threats, Wages, Work Hours/ Schedules/ Assignments, Working
conditions/ work orders

PERMAMENT PANELS

Kateer-SEUL N Cal Carpenters-CEA; M. Cal Laborsrs-CEA, M. Cal Laborers-AGEC, IRE-NTELL
Customs & Bosdes Protecton-NTEL, University of Cal-Facolty Asin, Cal Stute Universiy-Faculty Asen,
Teamsters-ACA, N, Cal Drywall Industry, OFE 3-ACA, National Bid Trades fursdictional Dispute
Pancl, PG&E-TBEW, FDIC-NTEL, San Francisco Labor Standacds [iurd._. University of Cal-Teamsters,
WA, '

ARBITRATION ROSTERS _
FMCS Ashitration Roster; AAA, FINRA. CalPERE, 5F Bar Assn,

PUBLISHED CASES
Several with varicus publishers
RATES/POLICIES

Charge for B Hour dey. Expedited Mattees: §3000

Cancellation: §2,600.00 o
‘Cancellation Fee chasped for each hearing date i cancel within 10 Susiness Days or bess. Otherorise, §100
Admin Fer charged if canceled more than 10 Business days.

Interest arbitratore §2.800.00
Al Interess Arbireatian

Other: $4,000.00
Complex Matters

Page 2
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Adam Levine

From: Kheel, Allizon <akheel@fisherphillips.com=

Sent: Thursday, February 1, 2024 410 PM

Ta Aclam Levine; Ricoardi; Mark; Kheel, Alisor; Owens, Susan
Cc: lok Harper; Darrin Tuck

Subject: RE: NCMEA

Adam,

The County does not believe that it makes sense to proceed 1o binding fact finding in light of the pending EMRE case,

Best regards,

= |Allison Kheel
tigrney at Law
isher& Phillips LLP

S. Fourth Street | Suite 1500 | Las Vegas, NV 83101
\@fisherphillips.com | O (702) BE2-3817 | C: {702} 467-1066

Websie On thie Front Lines of Workplace Law™

MWMWWWWM i 1 iy Fnie e N IV BT, m
raply I mcfi the snngar of the armar, ther Ml chlata his messips

From: adam Leving <Alevine@danielmarks. net>

Sent: Tuesday, lanuary. 30, 2024 1:39 PM

To: Kheel, Allison <akheel@fisherphillips.com>

Ce: loi Harpar :’JH&ﬁp&r@daniehﬂarks.ne_*t:-{ Barrin Tuck <dtuck@nyecountyny. govs
Subject: NCMEA

mem This email ortginated from cutside of the firm. Do not cllck lins ar apen attachmants unless you resagnize the sender
Wmmuﬂﬂrﬁﬂ'lﬁ-

Here is a courtesy copy of the Panel you received on January 18, There is no reason not to strike
immediately. Please be prepared (o do so by tomorrow,

Adam Levine, Esq.

Law Office of Daniel Marks
610 5, Ninth Street

Lag Viegas, NV 89101

{702) 3B6-0536; Office
(702) 386-6812: Fax

alevine @danielmarks,net



300 S Fourth Street, Suite 1500
Las Vegas, Nevada 89101
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FEB 29 2024

STA = . .
FISHER & PHILLIPS LLP B,
MARK J. RICCIARDI, ESQ.
Nevada Bar No. 3141
ALLISON L. KHEEL, ESQ.
Nevada Bar No. 12986
300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101
Telephone: (702) 252-3131
Facsimile: (702)252-7411
E-mail: mricciardi@fisherphillips.com
E-mail: akheel@fisherphillips.com
Attorneys for Respondent, Nye County

STATE OF NEVADA
EMPLOYEE-MANAGEMENT RELATIONS BOARD

NYE COUNTY MANAGEMENT Case No.: 2024-002
EMPLOYEE ASSOCIATION,

Complainant,

Vs.

NYE COUNTY,

Respondent.

NYE COUNTY’S OPPOSITION TO MOTION TO STRIKE NAMES AND NYE
COUNTY’S REQUEST FOR ATTORNEY FEES AND EXPENSES

Respondent Nye County (“the County™), by and through its counsel of record,
Fisher & Phillips LLP, hereby opposes Complainant’s (“NCMEA” or “Union”) Motion
to Require Nye County To Strike Names To Select An Interest Arbitrator Pursuant To
NRS 288.200(6), Or Alternatively To Authorize NCMEA To Select The Interest
Arbitrator From The Strike List Provided From FMCS (the “Motion”) based on the
records, pleadings and papers on file herein and the following Memorandum of Points
and Authorities. The Union should not be rewarded for wasting the time and
resources of the EMRB and the County with this frivolous Motion. The Motion
should be denied, and the County should be awarded its reasonable attorney fees

and expenses expended in responding.

FP 49738808.1




Las Vegas, Nevada 89101
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INTRODUCTION

The NCMEA filed a Complaint in this case alleging that the County committed a
Prohibited Practice by refusing to participate in the binding fact finding process set out
in NRS 288.200. The principal relief sought in the Complaint is for the EMRB to order
the County to participate in the binding fact finding process—i.e., strike names from the
list of potential fact finders. (Complaint, paragraph 17, et. seq.). Seemingly unhappy with
the time that is necessary under the required EMRB statutory and regulatory procedure
for deciding cases, the NCEA asks the EMRB to ignore its own procedures, trample the
County’s due process rights and award the NCEA its requested relief by way of a
summary motion without a hearing. This bizarre and frivolous Motion should be denied
and the County awarded its reasonable attorney fees and expenses expended in
responding.

The crux of the Union’s Complaint (and by extension the pending Motion), is the
Union’s improper attempt to insist on the continued unlawful inclusion of the supervisory
classifications of Director of Natural Resources, Director of Information Technology,
Director of Human Services, Director of Planning, Director of Public Works, Director of
Facility Operations, and Director of Emergency Management (“Subject Positions™) in the
same collective bargaining unit as those positions whom they directly supervise.
Including supervisors in the same unit as those they directly supervise is expressly
prohibited by Nevada law. Respondent, Nye County is a local government employer as
defined by NRS § 288.060, and Complainant, Nye County Management Employees
Association is an employee organization as defined by NRS § 288.040. Pursuant to NRS
§ 288.140, it is the right of every local government employee, subject to certain
limitations, to join any employee organization of the employee’s choice or to refrain from

joining any employee organization.

FP 49738808.1
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However, a key limitation on NRS § 288.140 is found in NRS § 288.170(3) which
prohibits supervisory employees from being a member of the same bargaining unit as the
employees under the direction of that supervisory employee. NRS § 288.170(3) (*.. . a
supervisory employee must not be a member of the same bargaining unit as the employees
under the direction of that . . . supervisory employee.”). A “supervisory employee™ has
the meaning described in sub-paragraph (a) of subsection 1 of NRS § 288.138. See NRS
§ 288.170(6)(b). A “supervisory employee” also has the alternative definition described
in sub-paragraph (b) of subsection 1 of NRS § 288.138. See NRS § 288.138(1)(b). As
the Subject Positions meet both definitions of “supervisory employee” contained in NRS
§ 288.138 (formerly NRS § 288.075), it is a violation of Nevada law for the County to
continue to engage in collective bargaining with an improper unit. Therefore, on
November 27, 2023, the County filed Case No. 2023-033 requesting from the Board a
declaratory order finding the Subject Positions are supervisory employees and ordering
the Subject Positions to be excluded from the NCMEA bargaining unit.

This case should be consolidated with Case No. 2023-033 and the Motion should
be denied for the further reasons explained below.

MEMORANDUM OF POINTS AND AUTHORITIES

1. Complainant Violates The Clear Language Of The Governing Statute

The NCMEA asks the Board to deny the County the right to due process by
summarily granting the pending motion. Of course, such ruling on the merits would grant
the NCMEA complete relief on its Complaint without so much as a hearing. Complainant
cannot move for summary relief without a hearing. See NRS 288.625(2)(b) (“If the Board
determines that the complaint may have a basis in law or fact, the Board shall order a

hearing to be conducted . . . .”).

FP 49738808.1
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2. The Issue Raised By The Complaint And Motion Is The Subject Of

Another Case Pending Before The Board.

Furthermore, by filing its Complaint and instant Motion the NCMEA seeks to
litigate an issue that is already before the Board. The legal issue in this case is whether
the County must bargain with an unlawful bargaining unit. That issue is already the
subject of Case Number 2023-033 and a Motion to Consolidate cases has been filed by

the County.
3. The EMRB Cannot Change The Language Of NRS 288

Finally, NRS 288.200(2) requires that parties who are properly at the fact-finding
stage of bargaining select a fact finder by making alternate strikes from a list of seven (7)
potential fact finders provide by the FMCS or AAA. Even if the EMRB were to consider
the NCMEA’s Motion on the merits, which it cannot do without a hearing, the EMRB
has no authority to amend NRS 288.200 by permitting the NCMEA to unilaterally select

an arbitrator.

Wherefore, the Motion should be denied and the County should be awarded its

reasonable attorney fees and expenses in responding.

DATED this 29" day of February, 2024.

FISHER & PHILLIPS LLP

By: /s/ Mark J. Ricciardi. Esq.
Mark J. Ricciardi, Esq.
Allison L. Kheel, Esq.
300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101
Attorneys for Respondent, Nye County

FP 49738808.1
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CERTIFICATE OF SERVICE

I hereby certify that on the 29" day of February 2024, I filed and served by
electronic means the foregoing NYE COUNTY’S OPPOSITION TO MOTION TO
STRIKE NAMES AND NYE COUNTY’S REQUEST FOR ATTORNEY FEES
AND EXPENSES, as follows:

Employee-Management Relations Board
3300 W. Sahara Ave., Suite 260
Las Vegas, Nevada 89102
emrb@business.nv.gov
bsnyder(@business.nv.gov

Daniel Marks, Esq.
Adam Levine, Esq.
Law Office of Daniel Marks
610 South Ninth Street
Las Vegas, Nevada 89101
officef@danielmarks.net
alevine(@danielmarks.net
jharper@danielmarks.net
Attorneys for Complainant,
Nye County Management Employees Association

By: /s/ Sarah Griffin
An employee of Fisher & Phillips LLP

FP 49738808.1
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
office@danielmarks.net

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673
alevine@danielmarks.net

610 S. Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536; FAX (702) 386-6812
Attorneys for NCMEA

FILED
March 6, 2024
State of Nevada
E.M.R.B.

4:37 p.m.

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

NYE COUNTY MANAGEMENT EMPLOYEE
ASSOCIATION

Complainant,
V.

NYE COUNTY

Respondent.

Case No. 2024-002

REPLY TO OPPOSITION TO MOTION TO
REQUIRE NYE COUNTY TO STRIKE AND
NYE COUNTY’S REQUEST FOR
ATTORNEY FEES

Complainant Nye County Management Employee Association (“NCMEA”), by and through

undersigned counsel, Adam Levine, Esq. of the Law Office of Daniel Marks and hereby replies to

Respondent Nye County’s Opposition to NCMEA’s Motion to Strike Names and Nye County’s

Request for Attorney Fees and Expenses.
1
11
11
I
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L THE NCMEA IS NOT ASKING THE BOARD TO VIOLATE THE CLEAR

LANGUAGE OF THE GOVERNING STATUTES.

Nye County’s Opposition argues that NCMEA is moving for summary relief without a
hearing.! Nye County’s counsel apparently did not read the Motion very carefully. The issue was
addressed on pages 4 and 5 of the Motion wherein NCMEA pointed out that the “hearing” need not be
a full evidentiary hearing, but rather a hearing on the Motion itself which could be scheduled at the
Board’s next regularly scheduled meeting.

II. THE ISSUE RAISED BY THE COMPLAINT IS DIFFERENT THAN THE ISSUE

IN CASE 2023-033.

Case No. 2023-033 is a Petition for a Declaratory Order regarding whether certain Directors
belong in the bargaining unit. The dispositive issue in that case is whether the Settlement Agreement
entered into by Nye County, which agreed to keep such positions within the bargaining unit, and
which waived any further claims to the issue, may be set aside by Nye County nearly a decade after
the fact.

The issue in the current case is whether Nye County has failed to bargain in good faith by: (1)
bargaining with Clark County to impasse, (2) mutually selecting a Fact Finder through the process set
forth under NRS 288.200, and (3) after the Fact Finder issued his Recommendations refusing to
proceed any further to binding interest arbitration under the statute.

The issue is not, as framed by Nye County, whether they are obligated to bargain with an
unlawful bargaining unit. Clark County did in fact bargain to impasse, and if somehow, someway, the

Board decides to disregard a binding Settlement Agreement, which the parties have mutually abided

I Nye County's Opposition cites NRS 288.625(2)(b). That is the statute for the Executive Branch of the State of
Nevada, not local governments. The appropriate statute to cite is NRS 288.110(2).
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by for the better part of a decade, any contract resulting from an interest arbitration would still be
binding on those employees within the bargaining unit who are properly deemed to be there.

The issue in the Motion, as opposed to the Complaint in this case, is whether Clark County is
going to be permitted to delay the statutory impasse process until after a hearing in connection with
either this case or Case 2023-033. It takes time to get an interest arbitration scheduled. The longer
Clark County refuses to select an interest arbitrator, the longer it will take to get a contract which
should have been settled and 2022 finalized.

III. THE BOARD WOULD NOT BE CHANGING THE LANGUAGE OF NRS 288 IF

IT PROVIDES THE NCMEA THE OPTION OF SELECTING THE INTEREST

ARBITRATOR.

Nye County argues that granting the alternative remedy requested by NCMEA would somehow
violate NRS 288.200 because the statute provides for alternative striking. However, such an alternative
remedy would only be implicated if Nye County refuses to participate in the selection process after
being directed to do so by this Board. In such an instance, Nye County would be deemed to have
waived any strikes much like in the voir dire jury selection process whereby a party who has a right to
peremptory challenges, which are also exercised in alternative order, may waive one or more such
challenges.

/1
/!
/1
11
/1
/1
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IV.  NYE COUNTY’S REQUEST FOR ATTORNEY FEES SHOULD BE DENIED.

Nye County’s Opposition requested attorney’s fees be awarded. Such a request should be

denied as there is no explanation or basis in the Opposition for why such fees should be awarded.

DATED the é %y of March 2024.

LAW OFFICE ANIEL MARKS

//

DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
office@danielmarks.net

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673
alevine@danielmarks.net

610 S. Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536; FAX (702) 386-6812
Attorneys for NCMEA
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CERTIFICATE OF SERVICE

[ hereby certify that I am an employee of the LAW OFFICE OF DANIEL MARKS and that on
he @ day of March 2024, I filed by electronic means the foregoing REPLY TO OPPOSITION TO
MOTION TO REQUIRE NYE COUNTY TO STRIKE AND NYE COUNTY’S REQUEST FOR
ATTORNEY FEES, as follows:

Employee-Management Relations Board
3300 W. Sahara Ave., Suite 260

Las Vegas, Nevada 89102
emrb@business.nv.gov

I also did deposit in the United States Post Office, at Las Vegas, Nevada, in a sealed envelope
with first class postage fully prepaid thereon, a true and correct copy of the above and foregoing, to the

address(es) as follows:

FISHER & PHILLIPS LLP

MARK J. RICCIARDI, ESQ.

Nevada Bar No. 3141

300 South Fourth Street, Suite 1500
Las Vegas, Nevada 89101

Telephone: (702) 252-3131

Facsimile: (702) 252-7411

E-mail: mricciardi@fisherphillips.com
Attorneys for Respondent Nye County

L7 b

loyee of the
LAW FFICE OF DAN IEL MARKS
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